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ABATEMENT. 
Adiobaltt,  C.  a.  1 ;  Flbadino,  L  ;  Pbaoticb,  L  A.  8.  U  B. 


ABSENT  DEFENDANT. 

JUBISDIGTION,  L 


ACCOMPLICE. 


ACCORD  AND  SATISFACTION. 

1.  The  debtor,  who  agrees  to  pay  a  less  sum  m  discharge  of  a  contract  for  a. 
greater,  must  pay  punctaally ;  for,  until  performance,  the  creditor  is,  in  general, 
not  bound,     darke  v.  White,  12  P.  178 xii.  680. 

2.  A  creditor  who  has  made  a  binding  agreement  with  his  debtor,  not 
bequitable  in  itself,  to  accept  specific  articles  in  payment  of  his  debt,  cannot 
hate  relief  in  equity,  without  complying  with  his  contract.  Very  v.  Let^f 
13  H.  845 ... .  xix.  527. 

3.  Such  an  agreement  imports,  per  se,  a  valuable  consideration.     Ih. 

4.  Construction  of  an  agreement  to  accept  satisfaction  of  a  judgment,  held 

CUBT.   DIG.  1 


2  ACCOUNT. 

to  be  conditional,  and  as  it  was  not  performed,  the  right  to  an  execution 
revived.     Early  v.  Rogers^  16  H.  599. . .  .xxi.  314. 

5.  To  an  action  against  the  clerk  of  a  court  on  his  official  bond,  the  breach 
assigned  being  that  he  took  an  insufficient  injunction  bond,  a  plea  that  the 
plain tifis  obtained  possession  of  the  bond,  brought  suit  on  it,  and  received  a 
sum  of  money  in  satisfaction  thereof,  is  a  good  bar.  Bevins  v.  Ramsey,  15  EL 
179 XX.  461. 


ACCOUNT. 

A.  STATED  AND  SETTLED,  2. 

B.  BILL  FOR,  2. 

C.  RESTS  AND.  COMPUTATION,  8. 

A.    STATED  AND  SETTLED. 

1.  An  account-current  sent  bj  a  foreign  merchant  to  a  merchant  in  this 
country,  and  not  objected  to  for  two  /ears,  is  deemed  an  account  stated,  and 
throws  the  burden  of  proof  upon  him  who  received  and  kept  it  without  objec- 
tion.   Freeland  v.  Heron,^  7  C.  147. . .  .ii.  490. 

2.  A  settled  account  is  only  primd  facte  evidence,  at  law,  of  its  correct- 
ness ;  it  concludes  nothing  as  to  items  not  stated  in  it.  Perkins  y.  Hart,  11  W. 
237  ... .  vi.  578. 

8.  If  a  party,  detained  in  a  city,  distant  from  his  home,  by  inability  to 
procure  special  bcul,  settles  an  account,  not  the  subject  of  the  suit  in  which 
bail  is  required,  as  a  means  of  procuring  his  liberation,  without  examination 
of  books  or  vouchers,  and  in  a  manner  highly  injurious  to  himself.  It  will  not 
be  allowed  to  stand,  in  equity.    Kelsey  v.  Bbbby,  1 6  P.  269 ....  xiv.  290. 

Limitations,  B.  1. 

B.    BILL  FOR. 

1.  Bill  to  open  an  account  settled  twenty-six  years  before ;  statute  of  limita- 
tions pleaded;  relief  denied.     Steams  v.  Page,  7  H.  819...,xvii.  418. 

2.  What  averments  must  be  made  on  such  a  bill,  to  induce  the  court  to  open 
the  account.     lb, 

8.  A  court  of  equity  has  not  jurisdiction  of  a  bill  for  an  account,  in  which 
the  complainant's  claim  is  for  rent,  and  the  other  side  of  the  account  consists 
of  items  for  goods  sold  and  delivered,  and  moneys  advanced,  which  are  not 
disputed,  and  no  discovery  is  wanted.    The  remedy  is  at  law.     Fawle  v.  Law 
rasarCs  Executor,  5  P.  495 . . . .  ix.  448. 

4.  Where  parties  were  jointly'  interested  in  a  contract  with  the  government, 
and  the  agent  for  the  government  was  secretly  interested  with  them,  and  one 
part  of  their  plan  was  to  impose  on  its  officers  by  false  measures,  the  court 
refused  to  sustain  a  bill  by  one  of  the  parties  against  another  for  an  account. 
Bartle  v.  NuU,  4  P.  184 ix.  45. 

5.  If  a  bill  seeks  to  open  a  settled  account  and  surcharge  and  falsify  it,  the 
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compIainaDt  most  show  clearly  the  errors  complained  of,  otherwise  the  settle- 
ment remains  a  bar.     Ohappedelaine  v.  JDechenaux,  4  C.  806 . . .  .ii.  114. 

6.  Where  a  complainant  has  a  right  to  an  account,  the  court  may  refer  the 
cause,  either, with  or  without  instructions,  as  to  the  principles  upon  which  it  is 
to  be  taken.     Field  y.  Holland,  6  C.  8 ii.  803. 

Assignment  of  Chose  in   Action,  A.  5;  Executors   ^nd   Adminis- 
TRATOBS,  A.  18;  Limitations,  6. 11;  Pabtnebship,  B.  3. 

C.    RESTS  AND  COMPUTATION. 

Questions  of  fact  and  computation  in  taking  an  account.    NiTudorff  v.  Smith 
16P.  132....xiv.  212. 

Intebest,  C.  2,  8. 


ACTION 

Assumpsit,  A.  C. ;  Contract,  I. ;  Covenant,  A. ;  Debt,  C.  ;  Ejectment,  C.  D.  ; 

Payment,  D.;  Suryiyorship. 

1.  A  public  officer  is  not  liable  to  an  action  for  an  honest  mistake,  made  in 
a  matter  where  he  was  obliged  to  exercise  his  judgment,  though  an  individual 
may  suffer  from  his  mistake.    Kendall  v.  Stokes,  3  H.  87 . . .  .xv.  296. 

2.  An  application  hj  a  private  person  for  a  writ  of  mandamus,  procee^n 
upon  the  ground  that  he  has  no  other  adequate  remedy ;  and  after  the  mandch 
mus  has  been  awarded,  the  applicant  cannot  have  an  action  on  the  case  for  the 
same  cause  for  which  the  mandamus  was  granted,  though  he  may  for  disobey- 
ing the  mafu2amtf<.    lb. 

3.  An  action  at  law  by  the  bearer  will  lie  on  a  note  payable  to  A  B  or 
bearer  for  the  use  of  an  unincorporated  company,  of  which  the  promisors  ar« 
members.    Bonnafee  y.  Williams^  3  H.  674. ..  .xv.  558. 


AD  DAMNUM. 

Debt,  A  1,  2 ;  Pleading,  B.  6. 


ADJOURNMENT. 

Courts  of  the  United  States,  B.  d. 


ADJUTANT  GENERAL. 

Abmt   of    the  United  States,  9. 
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A    JURISDICTION,  4. 

1.  PBIZE. 

2.  INSTANCE. 

B.  PLEADING,  7. 

1.  LIBEL   AND   INVOBICATION,  AND   HBBEIR   OF  PABTIES. 

2.  ANSWEB. 

8.   OTHEB  PLEADINGS. 

C.  PRACTICE,  9. 

«.  INSTANCE  CAUSES. 

1.  ABATEMENT  AND  BEYIYOB. 

2.  PBOCESS  AND  APPEABANOE. 

3.  AMENDMENTS. 

4.  CLAIMS  AND  STIPULATIONS. 

5.  CUSTODT  OP  PBOPEBTT  AND  ITS  PBOCEBDS,  SALES,  PAYMENT^ 

AND  BE8TITUTION. 

6.  EXECUTION  OF  DECBEE8. 

b.  PBIZE  CAUSES. 

1.  CUSTODT  AND  SALES  OF  PBOPEBTT  AND  ITS  PBOCEEDS. 

2.  AMENDMENTS. 

8.   CLAIM,    NON-CLAIMy    TEST     AFFIDAYIT,  BIGHTS    AND    P0WEB8    OF 
CLAIMANTS. 

4.  FUBTHEB  PBOOF. 

5.  PBOOFS. 

D.  EVIDENCE  AND  PROOFS  IN  INSTANCE  CAUSES,  14. 

E.  DAMAGES,  14. 

F.  COSTS  AND  EXPENSES,  16. 


A    JURISDICTION.    (Infroy  A  2 ;  Jubisdiotion,  C.  1.) 

1.   PBIZE. 

1.  Neither  the  President,  nor  any  inferior  executive  officer,  can  establish  a 
court  of  prize,  competent  to  take  jurisdiction  of  a  case  of  capture  jure  helii. 
Jecker  y.  Montgomery,  13  H.  498 . . .  .xix.  615. 

2.  Cases  of  recapture  are  cases  of  prize,  to  be  proceeded  in  as  such,  and 
restoration  is  made  absolutely,  or  conditionally,  or  refused,  as  each  case  re- 
quires.    Schooner  Adeline^  9  C.  244 ....  iii.  350. 
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8.  A  sale,  before  oondenuiation,  by  one  acting  nnder  the  possession  of  the 
captor,  does  not  devest  the  court  of  jurisdiction,  and  the  condemnation  relates 
back  to  the  capture,  affirms  its  legality,  and  establishes  the  title  of  the  pur- 
chaser.    WilUanu  y.  Armroydj  7  G.  423 ii.  608. 

CONTEDBSATIOK,  8 ;   CONFLICT   OF  LaWB,  K  1,  2 ;   LaW  OF  NaTIONB, 

B.  28. 

2.  nrsTANOB.    (Judombnts,  &c  B.  2 ;  Law  of  Nations,  B.) 

1.  If  the  employment  of  the  vessel  be  not  substantially  maritime,  the  admi- 
ralty has  not  jurisdiction,  though  one  terminus  of  the  voyage  may  be  on  tide 
water.     Steamboat  Orleans  v.  Pkahusj  11  P.  175. . .  .xii.  891. 

2.  The  admiralty  courts  of  this  country  may  take  jurisdiction  of  a  case  of 
salvage  of  one  foreign  vessel  by  the  officers  and  crew  of  another  foreign  vessel 
at  the  instance  of  the  latter.     Mason  v.  Ship  Blaireau,  2  C.  240 . . . .  i.  479. 

3.  The  courts  of  the  United  States  have  not  jurisdiction  in  the  admiralty 
of  a  libel  by  the  owners  of  a  vessel  against  a  consignee  of  cargo,  to  recover 
the  contributory  share  due  in  general  average,  on  account  of  cargo  which  the 
master  has  delivered  to  such  consignee.     CtUUr  v.  Bae^  7  H.  729 ....  xvii. 
874. 

4.  It  belongs  to  the  jurisdiction  of  the  admiralty  to  entertain  suits  to  try  the 
title  to  proceeds  in  the  registry  of  the  court  Andrews  v.  WaB^  3  H.  568 .... 
XV.  555. 

5.  The  admiralty  has  no  jurisdiction  in  matters  of  account  between  pan 
owners.     Steamboat  Orleans  v.  PhcebuSf  11  P.  175 . . .  .xii.  891. 

6.  The  admiralty  has  not  jurisdiction  over  an  account  between  the  agent  of 
a  steamer  and  its  owners,  for  moneys  paid  to  their  use.  Minhim  v.  Maynardt 
17H.477....xxi620. 

7.  There  is  not  jurisdiction  in  admiralty  to  foreclose  a  mortgage  of  a  vessel 
by  a  sale,  or  by  transfer  of  the  possession  to  the  mortgagee.  Bogart  v.  Steam- 
hoot  John  Jay,  17  H.  399 xxi.  572. 

8.  Material-men  have  a  lien,  which  may  be  enforced  by  a  proceeding  in  the 
admiralty,  in  rem^  for  necessaries  or  supplies,  furnished  in  a  port  to  which  the 
vessel  is  foreign  ;  and  so,  if  she  be  held  out  as  foreign,  and  supplies  are  fur- 
nished on  the  fiuth  that  she  is  so.  The  Sl  Jago  de  Cuba,  9  W.  409 . . . .  vi. 
110. 

9.  If  the  local  law  gives  a  lien  to  material-men  for  repairs  of  a  domestic 
vessel  within  the  ebb  and  flow  of  the  tide,  it  may  be  enforced  in  the  admiralty. 
Peyroux  v.  Howardj  7  P.  824. . . . x.  506. 

10.  A  lien  ibr  duties  on  goods  imported  cannot  be  enforced  by  a  libel  in  rem 
In  the  admiralty.  United  States  v.  Three  Hundred  and  Fifty  GhesU  of  Tea, 
12W.  486....vii.  302. 

11.  A  suit  in  personam  against  an  owner  of  a  vessel,  for  supplies,  cannot  be 
maintained  in  the  admiralty,  where  the  owner  gave  a  negotiable  promissory 
note  for  the  debt,  which  has  not  been  given  up  or  tendered  at  the  hearing. 
Ramsay  v.  AUeyre,  12  W.  611 vii.  895. 

12.  The  admiralty  has  jurisdiction  in  personam  for  a  tortious  seizure  on  the 
Kea,  and  may  compel  appearance  by  an  attachment  of  goods,  and  of  rights  and 

1* 
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credits,  in  the  hands  of  a  third  person,  and  may  condemn  the  property  at- 
tached to  satisfy  the  claim ;  and  it  is  not  necessary  that  the  property  to  be 
attached  should  he  specified  in  the  libeL  Maenro  y.  Almeida,  10  W.  473 ... . 
vi.  485. 

13.  This  civil  remedy  is  not  merged  in  the  offence  of  piracy,  if  the  seizure 
was  piratical.     lb. 

14.  The  courts  of  the  United  States  have  admiralty  jurisdiction  as  welltii 
personam  as  in  rem,  over  libels  founded  on  contracts  of  affreightment  to  be 
executed  on  the  sea  between  the  cities  of  New  York  and  Providence.  New 
Jersey  Steam  Namgaiion  Oo,  v.  MercharUs'  Bank  of  Boston,  6  H.  344 ....  xvL 
722. 

15.  Courts  of  admiralty  have  jurisdiction  of  suits  for  pilotage,  though  the 
service  and  its  compensation  are  regulated  by  state  laws.  Hohart  v.  Drogan, 
10  P.  108....xii.  34. 

16.  Cases  of  seizure  upon  waters  navigable  from  the  sea,  by  vessels  of  more 
than  ten  tons  burden,  for  breach  of  the  laws  of  the  United  States,  are  civil 
case.s  of  admiralty  and  maritime  jurisdiction,  and  are  to  be  tried  without  a  jury. 
Whelan  v.  Vhited  States,  7  C.  112 . . .  .ii.  475. 

17.  The  district  courts  have  admiralty  jurisdiction  of  all  seizures  made  on 
waters  navigable  from  the  sea,  by  vessels  of  ten  or  more  tons  burden.  United 
States  V.  Schooner  Betsey  and  Charlotte,  4  C.  443 . . .  .ii.  170. 

18.  An  information  in  the  district  court  to  enforce  the  forfeiture  of  a  vessel 
for  expoiling  arms  and  ammunition  contrary  to  the  act  of  May  22,  1794, 
(1  Stats,  at  Large,  369,)  is  a  civil  cause  of  admiralty  and  maritime  jurisdiction, 
and  not  to  be  tried  by  a  jury.  United  States  v.  La  Vengeance^  3  D.  297 .... 
i.  230. 

19.  So  the  admiralty  has  jurisdiction  over  a  question  of  forfeiture  arising 
under  the  act  of  March  22,  1794,  (1  Stats,  at  Large,  347,)  prohibiting  the 
slave-trade.     United  States  v.  Schooner  Sally,  2  C.  406 ...  .i.  513. 

20.  The  district  court  has  not  admiralty  jurisdiction  of  a  suit  for  wages 
earned  on  a  voyage  upon  the  Missouri  River,  above  the  ebb  and  flow  of  the 
tide.     Steamboat  Thomas  Jefferson,  10  W.  428. . . .  vi.  465. 

21.  Congress  had  power  to  pass  the  act  of  February  26,  1845,  (5  Stats,  at 
Large,  726,)  not  as  regulations  of  commerce,  but  under  the  provision  of  the 
constitution  that  the  judicial  power  of  the  United  States  shall  extend  to  cases 
of  admiralty  and  maritime  jurisdiction,  and  as  regulations  of  that  jurisdiction. 
Propeller  Genesee  Chief  v,  Fitzhugh,  12  H.  443. ..  .xix.  233. 

22.  The  admiralty  jurisdiction  of  the  courts  of  the  United  States  extends  to 
colli-iions  on  the  River  Mississippi  above  the  ebb  and  flow  of  the  tide.  Freta 
v.  BuU,  12  H.  466 xix.  249. 

23.  The  admiralty  jurisdiction  granted  to  the  district  courts  of  the  United 
States  under  the  constitution,  extends  to  the  navigable  lakes  and  rivers  of  the 
United  States,  without  regard  to  the  ebb  and  flow  of  the  tides  of  the  ocean. 
Propeller  Genesee  Chiefs,  Fitzhugh,  12  H.  443....  xix.  233. 

24.  A  case  of  collision  on  the  River  Mississippi,  within  the  ebb  and  flow  of 
the  tide,  is  within  the  admiralty  and  maritime  jurisdiction  of  the  courts  of  the 
United  States,  though  also  infra  corpus  comitatus.  Waring  v.  Clarke^  5  H. 
441 . . .  .xvi.  456. 
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25.  The  exclusive  cognizance  of  prize  questions  belongs  in  general  to  the 
capturing  power,  and  the  courts  of  other  countries  will  not  undertake  to  redress 
alleged  marine  torts,  committed  by  public  armed  vessels,  in  assertion  of  bellig- 
erent rights.     L'lnvtneihle,  1  W.  288 ....  iii.  532. 

26.  This  applies  to  privateers  duly  coounissioned.    Ih, 

27.  But  our  courts  of  admiralty  will  take  jurisdiction,  to  inquire  if  the  al- 
leged wrongdoer  is  duly  commissioned,  or  has,  by  the  use  of  our  territory,  to 
increase  his  force,  trespassed  on  our  neutral  rights.     lb. 

28.  The  right  of  adjudicating  on  all  questions  of  prize,  exclusively  belongs 
to  the  courts  of  the  captor's  country  ;  but,  it  is  an  exception  to  the  general  rule, 
that  where  the  captured  vessel  is  brought,  or  voluntarily  comes,  infra  prasidta 
of  a  neutral  power,  that  power  has  a  right  to  inquire  whether  its  own  neutrality 
has  been  violated  by  the  capture ;  and,  if  so,  it  is  bound  to  restore  the  property. 
7%«  Esireiloy  4  W.  298. . .  .iv.  406. 

29.  In  cases  of  violation  of  our  neutrality  by  any  of  the  belligerents,  if  the 
prize  comes  voluntarily  within  our  territory,  it  is  restored  to  the  original  owners 
by  our  courts.     La  Amistad de  Rues,  5  W.  385 . . .  .iv.  673. 

30.  .But  their  jurisdiction  for  this  purpose,  under  the  law  of  nations,  extends 
only  to  restitution  of  the  specific  property,  with  costs  and  expenses,  during  the 
pendency  of  the  suit,  and  does  not  extend  to  the  infliction  of  vindictive  damages 
or  compensation  for  plunderage,  as  in  ordinary  cases  of  marine  torts.     lb. 

31.  Where  the  original  owner  seeks  for  restitution  in  our  courts  upon  the 
ground  of  a  violation  of  our  neutrality  by  the  captors,  the  onus  probandi  rests 
upon  him,  and  if  there  be  reasonable  doubt  respecting  the  facts,  the  court  will 
decline  to  exercise  its  jurisdiction.     lb. 

32.  In  the  absence  of  any  act  of  congress  on  the  subject,  the  courts  of  the 
United  States  would  have  authority,  under  the  general  law  of  nations,  to  de- 
cree restitution  of  property  captured  in  violation  of  their  neutrality.  77ie 
EareUa,  4  W.  298. . .  .iv.  406. 

Captube,  E.  3;  Salvage,  A.  7;  Shipping,  A.  10, 11,  C.  1 ;  Tbbritories 

OP  THE  United  States,  3. 

B.    PLEADING. 

1.   LIBEL  AND  INFORMATION,  AND  HEREIN  OF  PARTIES. 

1.  The  mode  of  proceeding  by  libel  in  prize  causes  is  so  general  in  all  civil- 
ized maritime  countries,  that  a  failure  to  produce  evidence  of  one  is  a  cause  of 
grave  suspicion.     La  Nereyda,  8  W.  108 ....  v.  374. 

2.  The  pleadings  in  the  admiralty  must  contain  at  least  some  general  allega- 
tion of  the  necessary  facts,  to  enable  the  court  to  proceed.  The  Divina  Pas- 
U>rayiW.52 iv.  345. 

3.  A  libel  for  a  forfeiture  must  be  particular  and  certain  in  all  the  material 
circumstances  which  constitute  the  offence.  Briff  Caroline  v.  United  States^ 
7C.  496.... ii.  641. 

4.  A  statement  of  the  offence,  with  that  substantial  certainty  demanded  by 
our  free  institutions,  must  be  required  in  every  court  where  justice  is  the  ob- 
ject, and  is  not  rendered  unnecessary  by  a  reference  to  the  penal  statute  and  a 
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general  allegation  that  it  was  violated.     Schooner  Hoppet  v.   United  States, 
7C.  389.... ii.  585. 

5.  A  libel,  by  the  United  States,  in  the  admiralty,  to  procure  a  forfeiture,  is 
an  information.  The  same  technical  nicety  is  not  requii'ed  as  in  indictments  al 
common  law ;  it  is  sufficient  if  the  offence  be  described  in  the  words  of  the  law, 
and  so  set  forth  that,  if  the  allegations  be  true,  the  offence  must  be  within  the 
statute.     The  Samud,  1  W.  9 . . . .  iii.  447. 

6.  In  general,  a  libel  in  rem  for  a  forfeiture,  which  alleges  the  offence  in  the 
words  of  the  statute,  is  sufficient     The  Palmyra^  12  W.  1 . . . .  vii.  1. 

7.  If  an  information  in  the  admiralty  clearly  set  forth  an  offence  within  the 
statute,  it  is  sufficient,  though  it  does  not  conclude  contra  formam  stcUttti.  Tin 
Merinoj  The  GonstituHon,  The  Louisa,  9  W.  391 vi.  102. 

8.  A  count  describing  an  offence  in  the  words  of  one  statute,  but  alleging 
it  to  be  an  offence  against  another  and  different  statute,  is  bad  in  substance. 
Jb. 

9.  It  is  usually  sufficient  to  charge  an  offence  for  which  a  forfeiture  is  in- 
flicted, in  the  words  of  the  statute ;  but  where  those  words  are  so  general  as  to 
describe  a  whole  class  of  individuals,  while  the  intention  of  the  legislature  was 
to  inflict  a  forfeiture  only  on  a  subdivision  of  that  class,  the  charge  must  be  con- 
formed to  the  actual  meaning  of  the  legislature.  The  Mary  Ann,  8  W.  380 .... 
V.  452. 

10.  According  to  the  course  of  decisions  in  this  court,  an  exception  contained 
in  a  proviso  is  a  matter  of  defence,  and  need  not  be  negatived  in  a  libel  of  in- 
formation.    Two  Hundred  Ohests  of  Teoy  9  W.  430 .  • .  •  vi.  121. 

11.  If  one  act  inflict  a  forfeiture,  and  a  subsequent  act  provides  that  it  shall 
not  be  inflicted  if  the  property  belonged  to  a  citizen,  it  is  not  necessary  to  aver 
in  the  libel  that  the  ownership  was  not  in  a  citizen ;  it  is  matter  of  defence. 
Brig  Aurora  v.  United  States,    7  C.  382 . . . .  ii.  583. 

12.  A  libel  of  information  under  the  67th  section  of  the  collection  act 
of  March  2, 1799,  (I  Stats,  at  Large,  677,)  following  the  language  of  the 
enacting  clause  of  the  act,  is  sufficient  Two  Hundred  Ohests  of  Tea,  9  W. 
430....  vi.  121. 

13.  An  information  under  the  slave-trade  acts  of  March  22,  1794,  (1  Stats, 
at  Large,  347,)  and  of  March  2,  1807,  (2  Stats,  at  Large,  426,)  is  sufficient 
if  it  pursues  the  words  of  the  law,  and  the  charge  may  be  stated  in  the  alter- 
native, if  each  alternative  constitutes  an  offence  which  is  a  cause  of  forfeiture. 
The  Emily  and  Hie  OaroUne,  9  W.  381. .. . vi.  98. 

14.  It  is  not  necessary  that  the  vessel  should  be  completely  fitted  for  sea, 
but  only  so  &r  as  to  show  the  purpose  for  which  she  was  intended  to  be  sent 
to  sea.     lb, 

15.  If  an  act  inflict  a  forfeiture  of  a  vessel  for  importation  therein  of  certain 
articles,  laden  on  board  with  intent  to  be  imported  into  the  United  States, 
and  with  the  knowledge  of  the  master  or  owner  of  the  vessel,  this  intent  and 
knowledge  are  substantive  parts  of  the  offence,  and  must  be  averred  in  a 
libel  of  information  in  the  admiralty.  Schooner  Hoppel  v.  United  States, 
7  C.  389.... ii.  585. 

16.  In  a  libel  in  rem,  under  the  acts  of  March  3,  1819,  and  May  15,  1820, 
(3  Stats,  at  Large,  510,  600,)  for  piratical  aggressions,  it  is  not  necessary  to 
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allege  or  prove  a  conviction  of  the  person  for  the  criminal  offence      7%6 
PabnyrOj  12  W.  1 ... .  vii*  1. 

17.  Libel  for  a  forfeiture  of  goods  imported,  and  alleged  to  have  been  in- 
voiced at  a  less  sum  than  the  actual  cost  at  the  place  of  exportation,  with  design 
to  evade  the  duties  contrary  to  the  66th  section  of  the  collection  law,  (1  Stats, 
at  Large,  677.)  Restitution  decreed  upon  the  evidence  as  to  the  cost  of  the 
goods  at  the  place  where  they  were  last  shipped;  the  form  of  the  libel 
exclnding  all  inquiry  as  to  their  cost  at  the  place  where  they  were  originally 
shipped,  and  as  to  continuity  of  voyage.  United  States  v.  One  Hundred  and 
Fify  Orates  of  Earthenware^  3  W.  282 iv.  206. 

18.  A  libel  of  information  being  found  insufficient  to  support  a  decree,  but 
the  evidence  strongly  tending  to  prove  a  breach  of  the  law,  the  case  was 
remanded,  with  directions  to  allow  an  amendment  ITte  Mary  Ann,  8  W. 
880 V.  452. 

19.  The  agent  of  absent  owners,  may  libel  in  his  own  name,  as  agent,  or  in 
the  name  of  his  principals.  Houseman  v.  Oargo  of  the  Schooner  North  Oaro" 
2^Aa,15P.  40....xiv.  15. 

20.  Though  the  owner  of  a  boat  and  cargo,  destroyed  by  a  collision,  has 
received,  from  the  underwriter  on  the  cargo,  the  amount  of  a  part  of  his 
loss,  he  may  maintain  a  Ubel,  and  it  is  not  fatal  to  his  suit  that  the  libel 
states  it  to  be  in  behalf  of  the  underwriter.  Fretz  v.  BuU^  12  H.  466 ....  xix. 
249. 

21.  If  the  respondent  makes  satisfaction  to  the  injured  party,  he  cannot 
be  compelled  to  answer  again  to  a  merely  equitable  owner  of  the  claim,  who 
most  protect  his  own  rights  by  intervening  in  the  cause,  either  before  a 
decree,  and  becoming  dominus  litis^  or  afler  the  decree,  while  the  money  is  in 
the  registry.    Ptopdkr  MonHeeUo  v.  MolUsan,  17  H.  152 .. .  .xzi.  428. 

Confederation,  5 ;  Jurisdiotion,  F.  17 ;  Shipping,  A.  7,  8. 

2.    ANSWER. 

Suproj  B.  I ;  Salvage,  A  6. 

8.   other  pleadings. 

1.  A  plea  in  the  admiralty  by  one  partner,  in  behalf  of  himself  and  his 
copartners,  the  rejoinder  being  signed  by  a  proctor  for  all  the  defendants, 
amoants  to  a  legal  appearance  of  all  the  defendants.  HiQs  v.  Boss,  8  D. 
831.... i.  247. 

2.  A  daim  having  been  admitted,  the  prosecutor  must  file  an  exceptive  alle- 
gation, if  the  proceeding  be  in  the  admiralty,  or  a  plea  in  abatement,  if  it  be 
by  an  information  at  law,  in  order  to  put  in  issue  the  claimants'  right  to  appear. 
UmUd  States  v.  Four  Hundred  and  TSoenty-two  Oasks  of  Wine,  1  P.  547 .... 
viL69L 

C.    PRACTICE.    (Appeal.) 

a.    INSTANCE  CAUSES. 
1.  ABATEHENT  AND   RETXYOR. 

Confederation.  4. 
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2.  PROCESS   AND   APPEABANOE.      {SuprOy  A.  %  B.  3.) 

An  appearance  and  claim  in  the  admiralty,  waives  objections  to  the  rega- 
laritj  of  the  process  to  enforce  appearance.  The  Merino^  The  Constituiion, 
The  Louisa,  9  W.  891 vi.  102. 


8.  AMEKDMENTS.      {SuprOy  B.  1  ;   PRACTICE,  I.  E.  2.) 

1.  A  libel  may  be  amended  after  reversal,  for  want  of  substantial  averments. 
Schooner  Anne  v.  United  States,  7  C.  570 ii.  673. 

2.  The  circuit  court  may,  upon  appeal,  allow  the  introduction  of  a  new  alle- 
gation into  an  information,  in  admiralty,  by  way  of  amendment.  The  Edward, 
1  W.  261 . . .  .iii.  540.     The  Marianna  Flora,  11  W.  1 . . . .  vi.  497. 

3.  Informal  and  imperfect  proceedings  in  the  district  court  corrected  and 
explained  in  the  circuit  court.     The  Friendschafi,  3  W.  14.  • .  .iv.  154. 

4.  An  amendment  in  an  appellate  court  cannot  introduce  a  new  subject  of 

litigation.     Houseman  v.  Cargo  of  the  Schooner  North  Carolina,  15  P.  40 

xiv.  15. 


4.    CLAIMS   AND    STIPULATIONS. 

1.  A  stipulation  for  property  subject  to  admiralty  process,  is  a  mere  substitute 
for  the  thing  itself,  and  the  rights  of  the  stipulators  are  subject  to  the  same 
powers  as  might  be  exercised  by  the  court  over  the  property,  if  still  in  its 
custody.     The  Palmyra,  12  W  1 , . . .  vii.  1. 

2.  They  cannot  prevent  the  reinstatement  of  a  cause,  though  the  court  may 
not  wholly  disregard  their  interests.     Ih. 

3.  The  valuation  of  property  in  a  stipulation  is  binding  in  the  appellate  court. 
It  is  a  substitute  for  the  property.  Houseman  v.  Cargo  of  Schooner  North 
Carolina,  15  P.  40. .  •  .xiv.  15. 

4.  If  a  claimant  receives  the  vessel,  upon  a  stipulation  to  pay  into  court  its 
appraised  value,  with  interest  and  costs,  he  cannot  insist  on  allowances  because 
he  has  discharged  liens  for  seamen's  wages ;  and  if  much  delay  has  intervened, 
of  which  he  has  had  the  benefit,  he  must  pay  interest  The  Virgin,  8  P. 
538 xi.  208. 

5.    CUSTODY    OF    PROPERTY   AND     ITS    PROCEEDS;    SALES,    PAYMENTS,    AND 

RESTITUTION. 

1.  It  is  a  great  irregularity  for  the  marshal  to  keep  the  property  or  the  pro- 
ceeds thereof  in  his  own  hands,  or  to  distribute  the  same  among  the  parties 
entitled,  without  a  special  order  from  the  court ;  but  such  an  irregularity  may 
be  waived  by  the  assent  and  ratification  of  all  the  parties  interested,  if  there  be 
no  mala  fides.     The  Collector,  6  W.  194. . . .  v.  58. 

2.  War  having  been  declared  between  the  United  States  and  Great  Britain, 
after  the  ftct  of  salvage  was  performed,  that  part  of  the  proceeds  of  the  property 
saved,  which  belonged  to  British  subjects,  was  ordered  to  be  deposited,  subject 
to  the  future  order  of  the  court.     I%e  Adventure,  8  C.  221  • .  • .  iiL  100. 
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3.  The  court  maj,  in  its  discretion,  refuse  to  restore  property  to  a  claimant, 
if  the  evidence  at  the  hearing  shows  he  ought  not  to  receive  it,  though  no  for- 
feitare  be  decreed.  United  SuUes  v.  Fottr  Hundred  and  Twenty-two  Casks 
of  Wine,  1  P.  547. . . . vii.  691, 

Sales,  B.  5. 

6.  execution  of  degrees. 

Where  an  agent  has  appeared  in  the  admiralty,  and  claimed  in  behalf  of  his 
principal,  and  has  received  the  property  upon  a  stipulation,  it  is  not  regular  to 
issue  an  execution  against  the  principal,  until  afler  a  monition  to  him  to  show 
cause.     The  Gran  Para,  10  W.  497 vi.  493. 

b.  PRIZE  CAUSES. 
1.  CUSTODY  AND  SALES  OF  PROPERTY  AND  ITS  PROCEEDS. 

1.  A  vessel  libelled  as  prize,  is  in  the  custody  of  the  law,  and  under  the 
control  of  the  court.    Jennings  v.  Oarson,  4  C.  2 . . .  .ii.  2. 

2.  A  prize  court,  in  which  proceedings  were  instituted,  has  power  to  order  a 
iiale,  even  aAer  an  appeal.     lb. 

3.  Where  a  decree,  condemning  a  vessel  as  prize,  also  ordered  a  sale,  and 
an  appeal  was  taken,  though  it  was  irregular  to  sell  on  that  decree,  this  irreg- 
ularity will  not  render  the  captors  liable  to  pay  the  amount  of  the  sales,  which 
did  not  come  into  their  hands,  but  were  under  the  control  of  the  court.     lb, 

2.  AMENDMENTS* 

Si^pra,  B.  1,  C.  a.  8 ;  Pbagtigb,  L  R  2. 

3.  CLAIM,  non-claim;   TEST  AFFIDAVIT;    RIGHTS   AND   POWERS    OF    CLAIM- 
ANTS.    {Supra,  B.  1 ;  Capture,  H.) 

1.  The  holder  of  a  bottomry  bond  cannot  claim  in  a  prize  cause.  The  Mary, 
9C.  126....iii.  292. 

2.  The  forfeiture  of  property  to  the  government,  precludes  the  owner  from 
making  a  claim  in  a  prize  proceeding,  though  no  steps  have  been  taken  to 
enforce  the  forfeiture.     ITie  Venus,  8  C.  253 iii.  116. 

3.  If  the  national  character  of  property,  captured  and  brought  in  for  adjudi* 
cation,  appears  ambiguous  or  neutral,  and  no  claim  is  interposed,  the  cause  is 
postponed  for  a  year  and  a  day  after  the  prize  proceedings  are  commenced ; 
and  if  no  claimant  appears  within  that  time,  the  property  is  condemned  to  the 
captors.     The  Harrison,  1  W.  298 iii.  559. 

4.  The  test  affidavit  should  state  that  the  property,  at  the  time  of  shipment 
and  capture,  did  belong,  and,  if  restored,  will  belong  to  the  claimant.  Schooner 
Adeline,  9  C.  244 ... .  iii.  350. 

5.  If  the  principal  is  without  the  country,  or  at  a  great  distance  from  the 
coun,  the  claim  and  affidavit  may  be  made  by  an  agent,     lb. 
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6.  The  claimants  have  no  right  to  litigate  the  question  whether  the  capton 
were  duly  commissioned ;  the  claimants  have  no  legal  standing  to  assert  the 
rights  of  the  United  States.     The  Do$  Bermanos,  2  W.  76 iv.  31. 


4.  FUBTHEB  PROOF. 

1.  It  is  the  practice  of  this  court,  in  prize  causes,  to  hear  the  cause,  in  the 
drst  instance,  upon  the  evidence  transmitted  from  the  chx^uit  court,  and  to  decide 
upon  that  evidence  whether  it  is  proper  to  allow  further  proof.  TTie  London 
Packet,  2  W.  371 iv.  138. 

2.  If  the  court  below  deny  an  order  for  further  proof  when  it  ought  to  be 
granted,  or  allow  it  when  it  ought  to  be  denied,  and  the  objection  is  taken  bj 
the  party,  and  appears  on  the  record,  the  appellate  court  can  administer  the 
proper  relief.     The  Pizarro,  2  W.  227 iv.  9 1. 

3.  But,  if  evidence  in  the  nature  of  further  proof  be  introduced,  and  do 
formal  order  or  objection  appear  on  the  record,  it  must  be  presumed  to  have 
been  done  by  consent,  and  the  irregularity  is  waived.     lb. 

4.  A  bill  of  lading,  consigning  the  goods  to  a  neutral,  but  unaccompanied 
by  an  invoice  or  letter  of  advice,  is  not  sufficient  evidence  to  entitle  the  claim- 
ant to  restitution ;  but  is  sufficient  to  lay  a  foundation  for  the  introduction  of 
further  proof.     The  Friendschajft,  3  W.  14. . .  .iv.  154. 

5.  The  &ct  of  invoices  and  letters  of  advice  not  being  found  on  board,  may 
induce  a  suspicion  that  papers  have  been  spoliated.  But  even  if  it  were  proved 
that  an  enemy-master  carrying  a  cargo  chiefly  hostile,  had  thrown  papers  over- 
board, a  neutral  claimant,  to  whom  no  fraud  is  imputable,  ought  not  thereby  -to 
be  precluded  from  further  proof.     Ib» 

6.  Where  the  affidavits  produced  on  the  order  for  further  proof  are  positive, 
but  their  credibility  impaired  by  the  non-production  of  letters  mentioned  in  the 
affidavits,  a  second  order  for  further  proof  will  be  allowed  in  the  appellate 
court     The  Frances,  8  C.  348 iii.  167. 

7.  Where  it  did  not  distinctly  appear  whether  enough  had  been  done  to 
amount  to  a  capture,  an  order  for  further  proof  was  made.  The  GroUus,  8  (X 
456.... iii.  219. 

8.  Further  proof  directed,  the  national  character  not  distinctly  appearing. 
Schooner  Adeline  and  Oargo,  9  C.  244  • ...  iii.  350. 

9.  Further  proof  ordered.     The  Frances,  8  C.  354 iiL  172;  The  Mary, 

8  C.  388. . .  .iii.  186 ;  The  Venus,  1  W.  112. . •  .iii.  484. 

10.  Further  proof  ordered,  open  to  both  parties.  2^  Fortuna,  2  W. 
161 iv.  68. 

11.  A  question  of  proprietary  interest  and  concealment  of  papers.  Further 
proof  ordered,  open  to  both  parties.  On  the  production  of  further  proof 
by  the  claimant,  condemnation  pronounced.  The  FortimOy  3  W.  236. ..  .iv. 
208. 

12.  A  question  of  proprietary  interest^  on  further  proof.  Restitution  decreed. 
77ie  Venus,  5  W.  127 iv.  588. 

13.  A  question  of  proprietary  interest  on  further  proof.  Condemnation 
pronounced.     The  AtaknUa,  5  W.  433 . . . .  iv.  695. 
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14.  A  qaestion  of  proprietary  interest  Further  proof  ordered.  The  Jia- 
intend  W.  409 iv.  241. 

15.  Parties  who  have  had  the  benefit  of  plenary  proof  in  the  court  below, 
cannot  have  an  order  for  farther  proof  here,  except  under  very  special  drcum- 
rtances.     The  Dos  IbrmanaSj  2  W.  76.  •  •  .iv.  81. 

16.  It  is  not  a  matter  of  course  to  make  an  order  for  further  proof  in  this  court, 
in  a  price  cause ;  and  such  order  will  not  be  made,  when  there  is  reason  to 
believe  the  applicant  has  suppressed  important  documentary  evidence,  but  the 
ooait  wiU  proceed  to  condemnation.  The  SL  Lawrence,  8  C.  484.... iii. 
210. 

17.  AUieTj  where  the  documents  not  produced  in  the  court  below  are  shown 
here  in  support  of  the  application,  and  they  appear  to  support  the  applicant's 
dtle,  and  there  is  no  reason  to  suppose  they  were  kept  back  unfairly.    7^. 

18.  It  is  a  relaxation  of  the  rules  of  the  prize  court,  to  allow  time  for  furthei 
proof  in  a  case  where  there  has  been  concealment  of  material  papers.  The 
Fertmia,  8  W.  286 iv.  208.  • 

19.  If  the  parties  have  been  guilty  of  gross  fraud,  or  misconduct,  or  illegality, 
iiirther  proof  is  not  aUowed,  and  condemnation  follows.  The  Doe  ffermanoSy 
2W.  76 iv.  81. 

20.  Further  proof,  by  the  claimant,  inconsistent  with  that  already  in  the 
case,  refused.     The  Euphrates^  8  C.  885 iii.  188. 

21.  Time  for  further  proof  refused.  Oargo  of  Ship  Hazard  v.  OampheU^ 
9 a 205.... iii.  884. 

22.  Goods  appearing  by  the  ship's  papers  to  be  a  consignment  from  alien 
enemies  to  American  merchants,  condemned  tn  toto  as  prize,  although  further 
proof  was  offered  that  American  merchants  were  jointly  interested,  and  that  they 
had  a  lien  upon  the  goods,  in  consequence  of  advances  made  by  them.  7%e 
Franeee,  8  C  885 ... .  iii.  168. 

23.  Further  proof  on  these  points  refused.    Ih. 

24  The  captors  ai'c  competent  witnesses  upon  an  order  for  further  proof, 
where  the  benefit  of  it  is  extended  to  both  parties.  7%«  Anue,  8  W.  485 .... 
IT.  253. 

25.  Depositions  taken  on  further  proof,  in  one  prize  cause,  cannot  be  invoked 
into  another.     The  JExperitnerUy  4  W.  84. .  •  .iv.  852. 

26.  Affidavits  to  be  used  as  further  proof  in  causes  of  admiralty  and  mari- 
time jurisdiction  in  this  court,  must  be  taken  under  a  commission.  I^e  Lon^ 
dam  Packet,  2  W.  871 iv.  138. 

27.  Where  an  order  for  further  proof  is  made,  and  a  party  neglects  to  com- 
ply with  it,  courts  of  prize  are  in  the  habit  of  considering  such  negligence  as 
&bd  to  his  claim.    La  Nereyda,  8  W.  108 v.  874. 

28.  An  alleged  purchaser  under  a  decree  of  condemnation,  not  having  pro- 
doeed  a  copy  of  the  proceedings,  after  an  order  for  further  proof,  and  his  whole 
ooodnct  being  inconsistent  with  his  asserted  proprietary  interest,  his  claim  was 
rejected.     lb. 

29.  On  the  production  of  further  proof,  if  the  neutrality  of  the  property  is 
not  established  beyond  reasonable  doubt,  condemnation  follows.  Hie  Amiable 
hobeUa,  6W.  l....v.  1. 

COTKT.  1)10.  2 
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5.    PROOFS. 

1.  In  prize  causes,  the  evidence  to  acquit,  or  condemn,  must  come,  in  the 
first  instance,  from  the  papers  and  crew  of  the  captured  ship.     The  Dos  Eer- 

manosy  2  W.  76 iv.  81.     I^e  Fizarro,  2  W.  227 iv.  91.     The  AmiabU 

IsaheUoy  6  W.  1 ....  v.  1. 

2.  It  is  the  duty  of  the  captors  to  bring  the  ship's  papers  into  the  registry 
of  the  district  court,  verify  them  on  oalh,  and  to  have  the  examinations  of  the 
principal  officers  and  seamen  of  the  captured  ship  taken  on  the  standing  inter- 
rogatories, and  not  viva  voce.    lb.  %b,  %b. 

8.  It  is  exclusively  upon  these  papers  and  examinations  that  the  cause  is  to 
be  heard  in  the  first  instance :  If,  from  this  evidence,  the  property  clearly  ap- 
pears to  be  hostile  or  neutral,  condemnation  or  restitution  immediately  follows : 
If  the  property  appears  to  be  doubtful,  or  the  case  suspicious,  further  proof 
may  be  granted  according  to  the  rules  which  govern  the  legal  discretion  of  the 
court,  if  the  claimant  has  n(^  forfeited  his  right  to  it  by  a  breach  of  good  fatth. 
lb,  %b,  ib. 

4.  In  general,  the  circumstance  of  goods  being  found  on  board  an  enemy's 
ship,  raises  a  legal  presumption  that  they  are  enemy's  property.  The  London 
Pockety  5  W.  132 iv.  589. 

5.  By  the  loiles  of  the  prize  court,  the  onus  probandi  of  a  neutral  interest 
rests  on  the  claimant     77ie  AmicMe  IsabeUoy  6  W.  1 ...  .v.  1. 

6.  In  a  prize  cause,  the  claimant  of  cargo  is  not  precluded  by  a  sentence, 
condemning  the  vessel  as  enemies'  property,  for  want  of  a  claim,  from  showing 
in  the  same  cause,  that  the  vessel,  in  fact,  was  American  property,  and  her 
owner,  without  any  fault  of  the  claimant  of  the  cargo,  has  neglected  to  inter- 
pose a  claim.     27ie  Mary,  9  C.  126 ....  iii.  292. 

D.    EVIDENCE    AND   PROOFS   IN   INSTANCE    CAUSES. 

1.  In  a  prosecution  against  a  vessel,  for  violation  of  a  law  of  the  United 
States,  it  is  not  necessary  to  adduce  positive  testimony  of  the  identity  of  the 
vessel.  It  is  sufficient  if  the  circumstances  fully  satisfy  the  judicial  mind,  of 
the  fact  charged.     Schooner  Jane  v.  United  States,  7  C.  868 . .  •  .iL  570. 

2.  This  court  will  grant  a  commission  to  take  new  evidence  to  be  used  here, 
in  a  case  of  admiralty  jurisdiction.  Bawthome  v.  United  States,  7  C.  107 
...  .ii.  471. 

8.  A  witness  offered  to  be  examined,  viva  voce,  in  open  court,  in  an  instance 
cause,  ordeiisd  to  be  examined  out  of  court.  I%e  Samuel,  8  W.  77. ...iv. 
174. 

£.    DAMAGES.    (Capture,  H.  ;  Collision,  B.) 

1.  Where  there  is  probable  ground  for  a  suit  or  defence  in  rem,  in  the  ad 
miralty,  the  successful  party  is  not  entitled  to  damages,  only  to  costs  and 
expenses.     Canter  v.  American  Insurance  Company,  8  P.  807 ....  viii.  427. 

2.  The  probable  profits  of  a  voyage,  either  upon  the  cargo  or  freight,  do  not 
form  an  itom  for  tlie  computation  of  damages,  in  cases  of  marine  torts.  The 
ApoUon,  9  W.  862 vL  88. 

8.  Where  the  property  is  restored,  after  a  detention,  demurrage  is  allowed 
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for  the  detention  of  the  ship,  and  interest  upon  the  value  of  the  cargo,  under 
a  libel  for  a  tortious  seizure.     lb. 

4.  Where  the  vessel  and  cargo  have  been  sold,  the  gross  amount  of  the  sales, 
with  interest,  is  allowed ;  and  an  addition  of  10  per  cent,  sometimes  made, 
where  the  property  has  been  sold  under  disadvantageous  circumstances.     lb. 

5.  Counsel  fees  may  be  allowed,  either  as  dainages  or. costs,  both  on  the  in- 
stance and  prize  side  of  the  court.    lb. 

6.  Counsel  fees  not  allowed  as  part  of  the  damages.  Arcamhel  v.  Wiseman^ 
8D.d06 1.234. 

7.  If  a  prize  is  sold  bj  agreement,  and  the  money  stopped  in  the  hands  of 
the  marshal,  by  a  third  person,  not  a  party  to  the  agreement,  increased  dam- 
ages are  not  allowed,  but  only  interest  on  the  debt.  Jenntnffa  v.  Brig  Per* 
ieverance^  3  D.  336.  • .  .L  251. 

8.  Damages  having  been  assessed  in  a  gross  sum  by  commissioners,  without 
SDj  specification  of  items,  that  part  of  the  decree  was  reversed,  though  the 
report  of  the  commissioners  was  not  excepted  to  in  the  court  below.  Murray 
Y.  Schooner  Chcartmng  Betsey,  2  C.  64 i.  450. 

F.    COSTS  AND  EXPENSES.    (Caftube,  H.) 

The  matter  of  costs  in  the  admiralty  are  not,  per  ee,  the  subject  of  an  ap< 
peal ;  and  as  they  are  in  the  sound  discretion  of  the  court,  an  appellate  court 
should  not,  ordinarily,  interfere  with  that  discretion.  Harmony  v.  Vhiiea 
Stales,  2  H.  210 xv.  91. 

Supra,  E.  1,  5 ;  Appeal,  A.  1. 
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D.  BIGHTS  OF  PBINCIPAL  AGAINST  THIRD  PERSONS,  19. 

E.  RIGHTS  OP  PRINCIPAL  AGAINST  AGENT,  19. 

F.  RIGHTS  OF  AGENT  AGAINST  PRINCIPAL,  19. 
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A    AUTHORITT. 

1.  EXEBCISE  AND  EXTENT  OF.   (PbACTICE,  £L  G.  3.) 

1.  A  witness  maj  be  asked  whether  he  was  agent  for  the  plamtiff  befors 
any  evidence  of  the  manner  of  creating  his  agency.  Oonard  v.  Atiantie 
Auurance  Company  of  Nno  Tork^  1  P.  386. .  •  •  vii.  637. 

2.  The  United  States  are  not  boand  by  the  declarations  of  their  agent, 
founded  upon  a  mistake  of  fact,  unless  it  clearly  appear  that  the  agent  was 
acting  within  the  scope  of  his  authority,  and  was  empowered  in  his  capadty 
of  agent  to  make  such  declaration.    Lee  t.  Munroe^  7  C.  366. . •  .iL  572. 

3.  If  the  owner  of  a  bill  send  it  to  an  agent,  not  residing  at  the  place  where 
it  is  payable,  for  collection,  the  agent  has  an  implied  authority  to  employ  a 
sub-agent  at  that  place ;  and  if  the  sub-agent  receive  the  contents,  the  own» 
can  sue  him  for  money  had  and  received,  though  the  sub-agent  had  no  notice 
when  he  collected  the  money,  that  the  agent  was  not  the  owner.  Wilson  v. 
Smith,  3  H.  763 ... .  xv.  635. 

4.  And  in  such  a  case,  the  sub-agent  cannot  retain  part  of  the  proceeds,  on 
account  of  a  debt  of  the  agent,  unless  he  has  given  credit  on  the  faith  that  the 
agent  owned  the  bOL    Ib» 

5.  An  agent  to  coUect  debts,  merely,  is  not  a  factor.  Hophirh  v.  Bd^  3  C 
454.... i.  640. 

6.  If  a  merchant  abroad  send  a  letter  of  instructions  to  a  merchant  here,  by 
the  hand  of  a  person  named  in  the  letter,  which  declares  the  bearer  to  be  the 
agent  of  the  writer,  and  the  bearer  of  his  orders,  and  refers  to  him  for  verbal 
communications,  the  merchant  here  has  a  right  to  act  upon  the  belief,  that  such 
agent  has  discretionary  authority  to  authorize  a  departure  from  the  terms  of 
the  letter,  in  an  emergency  which  was  probably  not  foreseen.  ManeUa  v. 
Barry,  ^  C.  415 i.  624. 

7.  Where  an  agent  was  authorized  to  make  advances  on  consignments  to 
the  extent  of  two  thirds  the  invoice  price,  and  draw  on  his  principal  therefor, 
it  was  held  that  the  authority  did  not  extend  to  consignments  made  by  himself. 
Sckimmelpenmch  v.  Bayard^  1  P.  264. . •  .vii.  560. 

8.  An  authority  to  draw  on  Taber  and  Son,  Portland,  or  me,  at  New  Yoric, 
does  not  authorize  bills  on  Taber  and  Son,  payable  in  New  York.  Lcmiisse  v. 
Barker,  3  W.  101 . . .  .iv.  180. 

9.  But  the  drawing  of  such  bills  does  not  predade  the  agent  from  after- 
wards drawing  on  the  defendant  in  New  York,  in  execution  of  the  other  al- 
texnative  authority.    Ib» 
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10.  An  agent  being  authorized  to  buy  property  for  his  principal,  and  pay  for 
it  by  funds  raised  by  drawing  bills,  cannot  make  his  principal  debtor  to  the 
vendor  for  the  price  of  the  goods.     Parsons  v.  Armor,  3  P.  418 ... .  viii.  467. 

11.  If  the  principal  instructs  his  agent  to  purchase,  and  pay  out  of  funds  in 
his  handsy  and  the  vendor  has  notice  of  this  instruction,  and  the  agent  draws  on 
the  principal  in  favor  of  the  vendor  in  payment  for  the  goods,  the  piincipal  is 
not  bound  to  accept,  and  the  vendor  cannot  charge  him  for  the  price.    /&• 

12.  An  authority  to  ab  agent  to  sell  property  does  not.  empower  him  to  de- 
part from  the  law  in  making  the  title,  and  if  he  does  so,  and  the  title  fails  for 
that  cause,  the  principal  is  not  liable  to  refund  the  purchase-^noney.  Owings 
v.Afli9P.  607.... xi.  497. 

13.  A  power  to  an  agent  to  sell  lands,  on  such  terms  in  all  respects  as  he 
ia%ht  deem  most  advantageous,  and  to  execute  deeds  of  conveyance  necessary 
for  the  full  and  perfect  transfer  of  the  title,  authorizes  the  agent  to  insert  ia 
the  deed  the  usual  covenants  of  warranty.    Le  Boy  v.  Beard,  8  H.  451 . . . 
xviL  654. 

14.  If  a  power  be  ambiguous,  and  is  reasonably  construed  by  the  agent  and 
a  third  person  dealing  with  him,  the  principal  is  bound,  though  it  should  prove 
Dot  to  have  been  the  construction  intended  by  the  principal     Ih. 

15.  If  a  clause  in  a  power  of  attorney  relate  only  to  the  particular  mode  in 
which  an  authority  was  to  be  executed,  and  its  language  is  ambiguous,  but, 
with  reasonable  attention  would  bear  the  interpretation  upon  which  the  agent 
and  a  third  person  have  acted,  the  principal  is  bound.  Very  v.  Levy,  13  H. 
345 xix.527. 

POWEBS,  5. 
2.   RATIFICATION. 

1.  If  an  agent  who  has  departed  from  instructions,  does  not  make  his  prin- 
cipal aware  of  the  fact  of  departure,  the  principal  cannot  be  supposed  to  intend 
to  ratify.    Bea  v.  Ouniiwngham,  3  P.  69.  • .  .viii.  289. 

2.  If  a  consignor,  through  his  agent  abroad,  accept  and  sell  a  cargo  pur- 
chased in  breach  of  orders,  this  may  or  may  not  amoimt  to  a  ratification.     Ih, 

8.  If  the  consignor's  agent  accepted  and  sold  the  cargo  in  pursuance  of 
dixectkms  given,  in  ignorance  of  a  breach  of  orders,  it  is  not  a  ratification.  /A. 

3.  BEYOOATIOK  AND   EXHAUSTION   OF. 

1.  When  an  authority  has  been  once  given  to  a  merchant  abroad,  and  has 
been  acted  on  in  good  faith,  implied  revocations  are  not  favored ;  it  is  incum- 
bent on  the  principal  to  show  a  revocation  in  terms  too  clear  to  be  charged 
with  equivocation.    Lanusse  v.  Barker,  3  W.  101  • . . .  iv.  180. 

2.  A  naked  power  inter  tnvos  to  convey  property  not  coupled  with  an  interest, 
though  irrevocable  by  the  donor  of  the  power,  by  reason  of  a  contract  not  to 
revoke  it,  necessarily  ceases  at  his  death.  Hunt  v.  JRousmanier's  Adndms* 
traim,  8  W.  174 v.  879. 

3.  By  the  phrase  '<  coupled  with  an  interest,"  is  not  meant  an  interest  in  the 
exerrise  of  the  power,  but  an  interest  in  the  property  on  which  the  power  is  to 
optrate.    lb. 

2* 
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B.   EXECUTION  OF  AUTHORITY. 
1.  PUBLIC  ACTS.       {Infra^  I.) 

1.  The  acts  of  agents  do  not  derive  their  validity  from  professing  on  tlie 
face  of  them  to  have  been  done  in  the  exercise  of  their  agency.  MeehcaM 
Bank  of  Alexandria  v.  Bank  of  Columbia^  5  W.  826. . .  .iv.  648. 

2.  The  liability  of  the  principal  depends  upon  the  facts,  1.  That  the  act  was 
done  in  the  exercise,  and,  2.  Within  the  limits  of  the  power  delegated.    Ih. 

d.  In  ascertaining  these  facts,  as  connect^  with  the  execution  of  any  written 
instrument,  parol  testimony  is  admissible.     Ih. 

4  Where  the  mode  of  payment  of  premiums  had  not  been  prescribed  to  an 
agent,  he  could  agree  to  accept  the  check  of  the  insured,  drawn  against  fondB 
in  bank.     Tayloe  v.  Merehatit^  Fire  Ins.  Go,  9  H.  390. . .  .xviii.  191. 

2.  PBIYATE  ACTS.      (DbED,  A.  4-6.) 

C.   DUTY  OP  AGENT  TO  PRINCIPAL. 

1.  DILIGENCE   AND   FIDBLITT. 

An  agent  who  discovered  a  defect  in  the  title  of  his  principal,  and  made  use 
of  his  information  to  acquire  a  valid  legal  title  for  himself,  was  held  to  be  a 
trustee  for  his  principal.     Bingo  v.  Binns,  10  P.  269 . . .  .xii.  115. 

2.  AOCOUNTINQ  AND  FATING. 
Supra,  A.  1 ;  Infra,  £.  2 ;  P.  L  8. 

,  8.  NOT  TO   DEAL   WITH  PRINCIPAL. 

Auction,  2;  Piduciart  Gapagitt. 

4.  other  matters. 

1.  A  factor  is  bound  to  obey  the  orders  of  hiB  consignor,  as  to  the  time  ot 
selling,  if  no  advances  have  been  made,  or  liabilities  incurred,  by  the  factor. 
Broum  v.  M'Gran,  14  P.  479 xiii.  601. 

2.  But  if  the  factor  has  made  advances,  or  incurred  liabilities  on  account  of 
the  goods,  by  which  he  has  acquired  a  special  property  therein,  he  has  a  right 
to  sell  enough  to  reimburse  his  advances,  or  meet  his  liabilities,  unless  re- 
strained by  some  agreement  with  the  consignor.     Ih, 

d.  Such  agreement  may  arise  from  accepting  the  consignment  accompanied 
by  an  order  as  to  the  sale.     Ih. 

4.  K  the  consignor  stands  ready  to  repay  the  advances,  he  may  control  the 
sale.     Ih. 

5.  Where  consignees  had  been  accustomed  to  insure  the  property  of  the  con- 
signor only  when  ordered  to  do  so  by  letter,  a  promise  by  an  agent  of  the  con- 
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flgDees  to  write  to  them  to  obtain  insuranoe,  which  he  failed  to  do,  does  not 
render  the  consignees  liable  for  not  insuring.  JSandolph  v.  Ware,  8  C.  508 
....i.  650. 

D.    RIGHTS  OF  PRINCIPAL  AGAINST  THIRD  PERSONS. 

Supra,  A.  1,  2. 

£.   RIGHTS  OF  PRINCIPAL  AGAINST  AGENT. 
Supra,  A  1 ;  Payment,  A  4. 

1.  The  holder  of  a  bill  sent  to  a  bank  for  collection,  is  bound  bj  the  settled 
luage  of  the  banks  of  that  place,  as  to  the  time  of  demanding  payment.  A 
time  bill  need  not  be  presented  for  acceptance ;  and  an  omission  thus  to  pre- 
sent it,  or  to  apprise  its  owner  that  ineffectual  inquiries  have  been  made  after 
the  drawee,  or  failure  to  protest  for  non-acceptance,  is  not  negligence  in  a  bank 
tM>lding  it  for  collection,  provided  the  bank  acted,  in  those  particulars,  accord- 
ing to  its  settled  usage.     Bank  of  Washington  v.  Triplitt,  1  P.  25 ... .  vii.  438. 

2.  A  consignee,  who  has  sold  merchandise  of  the  consignor,  and  received  its 
proceeds,  but  who  has  accepted  bills  drawn  against  those  proceeds,  which  are 
not  jet  at  maturity,  or  are  in  the  hands  of  third  persons,  for  value,  cannot  be 
sued  by  the  consignor  for  those  proceeds.  Black  v.  Zachariej  3  H.  483 .... 
XV.  527. 

Banks,  8. 

F.    RIGHTS  OF  AGENT  AGAINST  PRINCIPAL. 

1.  A  consignee  abroad  having  purchased  a  return  cargo,  and  consigned  it  to 
the  principal,  who  objected  to  the  purchase,  but  received  and  sold  the  cargo, 
an  action  by  the  consignee,  for  money  had  and  received,  will  lie  to  recover  the 
proceeds  of  the  sales.     WtUinks  v.  HolUngsworth,  6  W.  240 ....  v.  73. 

2.  In  that  action,  the  defendant  cannot  recoupe  damages  for  breach  of  his 
Ofders.    /&• 

Assumpsit,  C.  6,  7. 

G.    RIGHTS  OP  AGENT  AGAINST  THIRD  PERSONS. 

Supra,  A  1. 

H.   RIGHTS  OF  THIRD  PERSONS  AGAINST  PRINCIPAL. 

Supra,  A  1. 

1    RIGHTS  OP  THIRD  PERSONS  AGAINST   AGENT. 

1.  A  lease  to  S.  D.,  secretary  of  war,  and  his  successors,  containing  cove- 
nants for  himself  and  his  successors,  being  a  contract  which  he  had  authority  to 
make  in  behalf  of  the  gOYomment,  does  not  bind  S.  D.  personally.  B6dgs<m 
v.  Dexter,  1  C.  345 i.  423. 

2.  A  bill  of  exchange,  drawn  by  the  consul-general  of  Fiance  on  the  publie 
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treasury  of  his  coantxy,  shows  on  its  face  that  the  contract  was  on  aoooum  of 
the  government,  that  the  engagement  was  official  and  not  personal,  and  that  it 
is.  not  a  cause  of  action  against  the  drawer.    Jbnef  v.  Ia  Tambey  8  D.  384. . . 
L267. 

8.  Whether  a  court  of  law  has  jurisdiction  of  a  suit  by  the  owners  of  a  pri- 
vateer, to  recover  of  a  public  agent  of  the  United  States,  in  a  French  port,  the 
proceeds  of  property  captured,  but  not  adjudicated  upon,  and  which  w^nt  into 
the  hands  of  such  agent,  ^  for  whom  it  might  concern,"  the  court  was  equally 
divided  in  opinion.    Bingham  v.  OcMat^  8  D.  19 .  •  •  .i.  76. 

4.  But  if  a  court  of  law  has  jurisdiction,  documentary  evidence,  showing  in 
what  character  the  defendant  below  received  the  property,  was  admissible.  Ih, 

5.  An  action  will  not  lie  against  an  agent  of  the  Cherokee  nation  to  recover 
flie  value  of  services  rendered  in  their  removal  beyond  the  Mississippi  Bixec ; 
he  is  a  public  agent  of  a  people,  in  many  respects  to  be  considered  as  a  nation, 
and  his  contracts,  in  their  behalf,  do  not  bind  him  personally.  Parks  v.  Eou^ 
IIH.  862....xviii.  652. 

6.  An  execution,  having  regularly  issued  on  an  erroneous  judgment,  was 
sent  by  one  of  the  judgment  creditors  to  the  plaintiffs  in  error,  to  be  collected 
for  his  account,  with  an  indorsement  thereon :  **  Use  and  benefit  of  the  office 
of  discount  and  deposit,  U.  S.,  Washington  city,  C.  Neale/'  The  plaintiffs  in 
error  received  the  amount,  and  when  it  was  paid,  the  defendants  in  the  judg- 
ment informed  the  agent  of  the  plaintiffs  in  error  they  intended  to  appeal  to 
the  supreme  court,  and  should  expect  the  plaintifis  in  error  to  refund.  The 
judgment  having  been  reversed. — HMy  the  plaintiffs  in  error  were  not  liable 
for  the  money  thus  ooUocted.  Bank  of  UmUd  Suom  v.  Bank  of  WaddngUm^ 
6  P*  8  •  •  •  •  x«  8« 

BiLLSy  &c  O.  2 ;  Dbbd»  A*  5. 
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Allsoiavob;  CirizBir;  Dbsoknt  and  Dibtbibvtion  ;  Eschbat. 
A    WHO  IS  OB  NOT,  80. 

B.  DISABILITIES,  21. 

C.  RIGHTS  AND  POWERS,  21. 

A  .WHO  IS  OR  NOT. 

1.  A  person  bom  in  England  before  the  year  1775,  and  who  always  resided 
there,  and  never  was  in  the  United  States,  is  an  alien,  and  could  not,  in  the 
year  1798,  take  lands  in  Maryland  by  descent  from  a  citizen  of  the  United 
States.     Dawion's  Lessee  v.  Oodfreg^  4  C.  821 . . .  .ii.  122. 

2.  By  an  act  of  the  4th  of  October,  1776,  the  State  of  New  Jersey  asserted 
its  right  to  the  allegiance  of  all  persons  bom,  and  then  residing  within  the  ter- 
ritoiy  of  the  State,  and  as  D.  C.  was  there  bom,  and  continued  to  reside  there, 
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until  1777,  he  was  a  citLzen  of  the  State.    IPBoaiM  t.  Chxe's  Lessee^  4  G.  20d 

. . .  •  ii.  74. 

3.  His  leaving  the  State  afterwards,  and  actually  adhering  to  the  side  of  the 
crown  did  not  render  him  an  alien.     Ib» 

4.  Nor  did  the  treaty  of  peace  of  1788  have  that  effect.     lb. 

5.  An  infant,  residing  in  the  family  of  his  father,  and  who  went  to  England 
with  him  and  did  not  return  to  reside  here,  must  be  deemed  to  have  followed 
the  condition  of  his  father,  and  adhered  to  the  crown.  Inglis  v.  Trustees  of 
Sailor^  Snug  Harhor,  3  P.  99 viiL  305. 

6.  Alienage  being  proved,  the  fact  that  the  alien  acquired  real  estate  many 
jears  since,  but  did  not  occupy  it,  is  not  sufficient  ground  for  presuming  that 
he  became  a  citizen  of  Virginia,  by  taking  an  oath  of  fidelity  in  a  court  of 
record.    BUghfs  Lessee  v.  Rochester,  7  W.  535 ...  .v.  316. 

Law  op  Nations,  E,  18-22. 

B.   DISABILITIES. 

1.  Aliens  are  not  heirs ;  the  law  casts  the  descent  on  the  next  heir  having 
heritable  blood,  passing  by  the  alien  as  if  not  in  existence.  Orr  v.  Hodgson, 
4  W.  453.... i^  442. 

2.  British  subjects  bom  before  the  Revolution  are  incapable  of  inheriting  or 
transmitting  lands  in  this  country,  save  by  force  of  some  treaty.  BUgMs  LeS" 
us  V.  Rochester,  7  W.  535 v.  316. 

3.  Under  the  Maryland  act  of  1791,  though  a  person  was  an  alien  when  he 
bid  off  land  at  auction,  if  he  became  a  citizen  before  any  title  was  acquired, 
his  alien  heirs  do  not  take  by  descent.     Spratt  v.  Spratt,  4t  P.  393 . . . .  ix.  111. 

4.  The  Statute  of  II  and  12  Wm.  III.  c.  6,  which  is  in  force  in  Maryland, 
removes  the  common-law  disability  of  claiming  title  through  an  alien  ancestor, 
but  does  not  apply  to  a  living  alien  ancestor,  so  as  to  create  a  title  by  heirship, 
where  none  would  exist  by  the  common  law,  if  such  living  alien  ancestor  were 
a  natural-bom  subject  or  citizen.  M*  Greer^s  Lessee  v.  SomerviUe,  9  W.  354 
. . . .  vi.  84. 

5.  In  New  York,  a  citizen  cannot  inherit  collaterally  from  another  citizen, 
when  the  former  must  make  his  pedigree  through  mediate  alien  ancestors. 
hn^s  Lessee  v.  M'Oartee,  6  P.  102 x.  47. 

Suprct,  A.  I. 

G.     BIGHTS  AND  POWERS. 

1.  An  alien  may  take,  by  purchase,  a  freehold  estate,  which  cannot  be  de- 
vested on  the  ground  of  alienage,  but  by  inquest  of  office  or  some  legislative 
act  equivalent  tliereto.     Oraig  v.  Bradford,  3  W.  594. .  •  .iv.  305. 

2.  A  defeasible  title  thus  vested,  during  the  war  of  the  Revolution,  in  a 
British-born  subject,  who  has  never  become  a  citizen,  is  completely  protected 
and  confirmed  by  the  9th  article  of  the  treaty  of  1794,  between  the  United 
States  and  Great  Britain.     Ih. 

3.  Both  the  treaty  of  peace  with  Great  Britain  of  1783,  (8  Stats,  at  Large, 
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80,)  and  the  treaty  of  1794,  (8  Stats,  at  Large,  116,)  proyided  only  for  titles 
then  existing.     Might's  Lessee  v.  Rochester,  7  W.  535 ...  .v.  316. 

4.  The  property  of  British  corporations,  in  this  country,  is  protected  by  the 
6th  article  of  the  treaty  of  peace  of  1783,  (8  Stats,  at  Large,  83,)  in  the  same 
manner  as  that  of  natural  persons ;  and  their  title,  thus  protected,  is  confirmed 
by  the  ninth  article  of  the  treaty  of  1794,  (8  Stats,  at  Large,  122,)  so  that  it 
could  not  be  forfeited  by  any  intermediate  legislative  act,  or  other  proceediog, 
for  the  defect  of  alienage.  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts  V.  New  Haven,  8  W.  464 v.  483. 

5.  G.  C,  bom  in  the  colony  of  New  York,  went  to  England  in  1738,  where 
he  resided  until  his  decease ;  and  being  seised  of  lands  in  New  York,  he,  on 
the  30th  of  November,  1776,  in  England,  devised  the  same  to  the  defendant 
and  E.  C,  as  tenants  in  common,  and  died  so  seised  on  the  10th  of  December, 
1776.    The  defendant  and  E.  G.  having  entered,  and  becoming  possessed,  £. 
C.y  on  the  3d  December,  1791,  bargained  and  sold  to  the  defendant  all  his  in- 
terest.    The  defendant  and  E.  C.  were  both  bom  in  England  long  before  the 
Revolution.     On  the  22d  of  March,  1792,  the  legislature  of  New  York  passed 
an  act  to  enable  the  defendant  to  purchase  lands,  and  to  hold  all  other  lands 
which  he  might  then  be  entitled  to  within  the  State,  by  purchase  or  descent, 
in  fee-simple,  and  to  sell  and  dispose  of  the  same  in  the  same  manner  as  any 
natural-born  citizen  might  do.      The  treaty  between  the  United  States  and 
Great  Britain,  of  1794,  contains  the  following  provision:  ^'Article  9.  It  is 
agreed  that  British  subjects  who  now  hold  lands  in  the  territories  of  the  United 
States,  and  American  citizens  who  now  hold  lands  in  the  dominions  of  his 
Majesty,  shall  continue  to  hold  them  according  to  the  nature  and  tenure  of  their 
respective  estates  and  titles  therein ;  and  may  grant,  sell,  or  devise  the  same 
to  whom  they  please,  in  like  manner  as  if  they  were  natives,  and  that  neither 
they  nor  their  heirs  or  assigns  shall,  so  far  as  respects  the  said  lands  and  the 
legal  remedies  incident  thereto,  be  considered  as  aliens."    The  defendant,  at 
the  time  of  the  action  brought,  still  continued  to  be  a  British  subject.    SM, 
that  he  was  entitled  to  hold  the  lands  so  devised  to  him  by  G.  C.  and  transfer- 
red to  him  by  E.  C.    Jackson,  ex  dem.  The  People  of  the  Slate  of  New  Tori 
v.  Clarke,  3  W.  1 iv.  153. 

6.  Under  the  law  of  Maryland,  of  December  19,  1791,  which  enables  for^ 
eigners  to  take,  hold,  and  transmit  lands,  a  naturalized  citizen  is  not  included, 
but  lands  acquired  by  him,  before  he  became  a  citizen,  are  within  the  act 
Sprats  Lessee  v.  Spraitj  1  P.  343 ... .  vii.  610. 

7.  The  act  of  Kentucky  of  December  18, 1800,  is  both  prospective  and  re- 
trospective, and  embraces  aliens  who  after  its  passage  shall  have  resided  two 
years  within  the  State.    Beard  v.  Rowany  9  P.  301 . . . .  xi.  367. 

8.  An  alien  enemy  may  take  lands  in  Virginia  by  devise,  and  hold  the  same 
until  office  found.    Fairfaais  Devisee  v.  Hunter's  Lessee,  7  C.  603 . .  • .  ii.  684. 

9.  An  alien  who  becomes  naturalized  may  hold  land  acquired  before  his 
naturalization.  Doe,  ex  dem.  Oovemew's  Heirs  v.  Robertson,  11  W.  332. . . . 
vL  614. 

10.  A  grant  by  a  State  to  an  aHen  is  not  void ;  he  may  take  though  he  can- 
not bold  against  the  State.    lb. 

11.  The  laws  of  Virginia  did  not  prohibit  the  issue  of  a  patent  to  an  alien.  Ih 
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12.  An  act  of  the  legislature,  confirming  the  title  of  the  heirs  of  an  alien, 
u  valid  as  against  a  junior  patentee ;  he  did  not  acquire  a  good  title  when  the 
geoior  title  escheated  to  the  State.    Ih. 

Id.  An  alien  mortgagee  may  maintain  a  bill  to  have  the  debt  paid  bj  a  sale 
of  the  land  which  had  been  conveyed  to  him  as  security  therefor.  Hughes  v. 
Edwards,  9  W.  489 vi.  146. 

14.  Aliens,  resident  in  the  United  States,  can  sue  in  the  courts  of  the  United 
States.    Breedlove  v.  Nicoletj  7  P.  413 x.  527. 

Supniy  B.  4 ;  Conyebsion,  2 ;  Escheat,  1 ;  Treaties,  A.  2. 


ALLEGIANCE. 

Alien  ;  Citizen. 

1.  Though  the  State  of  New  York,  July  16,  1776,  claimed  the  allegiance  of 
all  persons  abiding  within  the  State,  and  deriving  protection  from  its  laws,  this 
did  not  embrace  a  person  who  then  and  always,  till  he  lefl  the  country,  resided 
within  the  British  lines  of  the  city  of  New  York.  JhgUs  v.  Trustees  of  Sailors* 
Snug  Harbor^  3  P.  99 viii.  305. 

2.  If  that  person  ever  owed  any  allegiance  to  that  State,  he  was  released 
from  it  by  a  bill  of  attainder.    Ih. 


AMBASSADOR. 

An  indictment  under  the  act  of  April  30,  1790,  (1  Stats,  at  Large,  118, 
s.  28,)  for  offering  violence  to  the  person  of  a  public  minister,  is  not  a  case 

*  affecting  ambassadors,  other  public  ministers,  and  consuls,''  within  the  2d  sec- 
tion of  the  3d  article  of  the  constitution.     United  States  v.  Ortega,  11  W.  467 

•  ■•  .vL  671. 


AMENDMENTS. 

Apwbat.tt,  C.  a.  8,  b.  2 ;  Equitt,  C.  7 ;  Ehbob,  H.;  Praotiob,  L  A  4,  IL  D. 


ANSWER. 
Apmtralty,  B.  2 ;  Equity,  B.  L 


ANTICHRESIS. 

In  Louisiana,  a  conveyance  of  land,  the  grantee  giving  back  at  the  same 
lime  an  instrument  declaring  that  on  non-payment  of  a  certain  sum  on  a  day 
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Darned,  the  land  is  to  be  sold^  and  the  pnrchase-money  applied  first  to  pay  that 
sum,  and  the  residue  to  go  to  the  grantor ;  but  on  payment  of  that  sum  on  the 
day,  the  land  is  to  be  reconveyed,  does  not  constitute  a  conditional  sale,  (vente 
a  remM^)  but  an  anUehresUy  or  pledge  of  immovables ;  if  payment  be  not 
made,  the  remedy  is  a  judicial  sale ;  and  a  stipulation  that,  upon  non-paymeDt, 
the  property  shall  belong  absolutely  to  the  grantee,  is  void.  LivingsUm't 
Executrix  v.  Stwy^  11  P.  351 xii.  456. 


APPEAL. 

A  WHEN  AN  APPEAL  LIES  AND  IS»  OR  NOT,  THE  PROPER 
REMEDY,  AND  HEREIN  OF  WHAT  DECREES  ARE  FINAL 
OR  OTHERWISE,  24. 

B.  HOW  AND  WHEN  TO  BE  TAKEN  AND  PROCEEDED  WITH, 

AND  HEREIN  OF  TAKING  BONDS  TO  PROSECUTE,  26. 

C.  WHEN  IT  OPERATES  AS  A  SUPERSEDEAS,  27. 

D.  BY  WHOM  TAKEN,  27. 

E.  EFFECT  OF  AN  APPEAL,  28. 


A  WHEN  AN  APPEAL  LIES,  AND  IS,  OR  NOT,  THE  PROPER 
REMEDY,  AND  HEREIN  OF  WHAT  DECREES  ARE  FINAL  OB 
OTHERWISE. 

Public  Lands  of  the  United  States,  D.  d.  2;  For  Amount  in  Dispute, 

see  Jurisdiction,  Ad.  1. 

1.  No  appeal  lies  from  so  much  of  a  decree  as  allows  expenses  and  costs  in 
admiralty.  Their  allowance  is  not  regulated  by  positive  law,  but  by  sound 
discretion.     CcaUer  v.  American  .Lisurance  Company,  3  P.  307 ....  viii.  427. 

2.  No  appeal  is  given  to  the  United  States  from  a  decree  of  a  district  judge 
awarding  an  injunction  to  stay  a  warrant  of  distress  from  the  treasury,  either 
by  the  act  of  May  15,  1820,  (3  Stats,  at  Large,  592,)  which  confers  the  juris- 
diction, or  by  the  act  of  March  3,  1803,  (2  Stats,  at  Large,  244,)  regulating 
appeals  from  final  judgments  and  decrees  in  district  courts.  United  States  v. 
Nourse,  6  P.  470 ....  x.  195. 

3.  An  appeal  lies  to  this  court  to  oorrect  a  mistake  made  by  the  circuit 
court  in  executing  a  mandate  of  this  court  Perkins  v.  Foumiquet,  14  H. 
328 XX.  201. 

4.  An  appeal  does  not  lie  from  an  order  overruling  a  motion  to  open  a 
decree  in  equity.     WyUe  v.  OoxCy  14  H.  1 . .  •  .xx.  1. 

5.  The  defendant,  in  a  suit  of  equity,  took  two  grounds  of  defence ;  the 
circuit  court  decided  against  him  on  one,  and  dismissed  the  bill  on  the  other; 
on  appeal  to  this  court,  the  decree  was  reversed,  and  the  cause  remanded  ;  hdd^ 
that  the  defendant  oould  not  then  appeal  from  the  decision  of  the  circuit  court 
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on  the  ground  originally  decided  against  him.    Oaming  v.  Troy  Iron  and  NaU 
Faetoryj  15  H.  451 . . .  .xx.  595. 

6.  An  action  at  law  will  be  dismissed  if  brought  here  by  appeal  instead  of 
writ  of  error.     Bevins  v.  Ramsey^  11  H.  185. . .  .xviii.  593. 

7.  The  second  section  of  the  act  of  1803,  (2  Stats,  at  Large,  244,)  made  no 
change  in  the  law  respecting  appeals  from  district  to  circuit  courts,  except  by 
reducing  the  matter  in  controversy  necessary  for  an  appeal  from  $300  to  $50. 
But  it  substitutes  an  appeal  for  a  writ  of  error,  from  the  circuit  to  the  supreme 
court,  in  admiralty,  prize,  and  equity  causes.  United  States  v.  Nburse,  6  P. 
470....  X.  195. 

8.  Appeal  dismissed,  it  appearing  that  the  sum  in  dispute  was  less  than 
$2,000.     Sewall  v.  Chamberlain,  5  H.  6 xvi.  284 

9.  Any  error  committed  by  the  orphans'  court  in  allowing  probate  of  a  will 
must  be  corrected  by  appeal ;  it  is  not  a  subject  for  an  original  bill  in  a  circuit 
court  of  the  United  States.     Tarver  v.  Tarver,  9  P.  174 xi.  323. 

10.  A  proceeding  under  a  territorial  law  of  Florida,  to  obtain  an  assignment 
of  dower,  is  a  proceeding  at  law,  though  not  according  to  the  forms  of  the 
common  law ;  and  an  appeal  is  not  the  mode  of  bringing  the  case  before  this 
court.    Parish  v.  ElMs,  16  P.  451 ....  xiv.  376. 

11.  Where  some  of  the  appellants  deserted  an  appeal  after  the  case  was 
entered  in  this  court,  the  appeal  was  dismissed  with  costs,  as  to  them,  but 
retained  as  to  another  appellant,  who  appeared  to  prosecute  it  Todd  v.  Daniel^ 
16P.  521....  xiv.  406. 

12.  Though  a  decree  in  equity  is  fully  executed  at  the  instance  of  the  suc- 
cessful party,  and  the  losing  party  receives  money  under  it,  this  does  not  waive 
an  appeal.     JErwin  v.  Lotmy,  7  H.  172. . .  .xvii.  76. 

13.  No  writ  of  error  or  appeal  lies  to  an  interlocutory  decree  dissolving  an 
injunction.     Totmg  v.  Grundy^  6  C.  51 . . .  .ii.  317. 

14.  Circuit  courts  should  take  care  not  to  make  what  should  be  mere  inter- 
locutory decrees  so  operate  as  to  be  final,  and  compel  an  immediate  appeal 
before  the  actual  termination  of  the  litigation  in  those  courts.  Forgay  v. 
Cmrad,  6  H.  201 xvi.  653. 

15.  Upon  a  bill  to  enjoin  a  judgment  at  law,  rendered  in  the  supreme  court, 
a  decree  that  the  parties  proceed  to  a  new  trial  at  law,  is  not  final,  and  an 
appeal  does  not  lie.     Lea  v.  Kelly,  15  P.  213 .. .  .xiv.  72. 

16.  Upon  a  bill  in  equity  by  residuary  legatees  against  executors,  to  recover 
their  respective  proportions  of  the  personal  estate,  a  decree  which  orders  a 
certain  sum  to  be  paid  to  the  complainants,  and  directs  the  executors  to  pay 
into  court  the  proceeds  of  debts  due  to  the  testator,  when  collected,  is  not  final, 
and  an  appeal  does  not  lie.     Toung  v.  Smithy  15  P.  287 . . .  .xiv.  92. 

17.  A  decree,  perpetually  enjoining  a  judgment  at  law,  saving  a  sum  which 
remained  to  be  ascertained  with  precision,  is  not  final,  and  an  appeal  does  not 
lie  irom  it     Brown  v.  Swann,  9  P.  1 . . .  .xL  266. 

18.  A  decree  for  an  injunction,  in  a  patent  cause,  and  a  reference  to  a 
master  to  take  an  account  of  profits  is  not  final,  and  an  appeal  does  not  lie 
therefrom.    Barnard  v.  Gibson,  7  H.  650 xvii.  334. 

19.  A  decree  for  a  sale  under  a  mortgage  is  such  a  final  decree  as  may  be 
appealed  from.    Ben/  v.  Law,  3  C.  179 ...   i.  553. 

CURT.  DIG.  8 
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20.  Where  a  decree  decides  the  right  to  property,  and  directs  it  to  be  deliv- 
ered up  or  sold,  or  a  sum  of  money  to  be  paid,  and  the  complainant  is  entitled 
to  have  such  decree  carried  into  immediate  execution,  this  is  a  final  decree, 
from  which  an  appeal  lies.    Fargay  v.  Oonrady  6  H.  201 ... .  xvi.  653. 

21.  This  does  not  extend  to  mere  transfers  of  the  possession,  for  the  purpose 
of  securing  property  in  litigation,  such  as  payments  into  court,  appointments 
of  receivers,  and  the  like.    Ih, 

22.  A  decree  setting  aside  a  deed,  and  ordering  the  property  to  be  delivered 
to  a  commissioner  of  the  court,  who  was  to  take  an  account  and  report  all 
matters  necessary  for  a  final  decree,  is  not  final,  and  an  appeal  does  not  lie. 
PuUiam  v.  Christian^  6  H.  209 ....  xvi.  659. 

23.  A  decree,  that  a  community  of  acquests  and  gains  existed  between 
husband  and  wife,  and  ordering  an  account  to  be  taken,  is  not  final,  and  an 
appeal  does  not  lie.    Perkins  v.  Foumiquety  6  H.  206 ....  xvi.  657. 

24.  The  orphans'  court  in  the  District  of  Columbia  having  authority  to 
allow  a  commission  to  an  executor,  pro  opere  et  Idbore,  its  decision  as  to  the 
quantum  is  final.     We^  v.  Smithy  8  H.  402 . . .  .xvii.  636. 

25.  Where,  on  a  libel  for  a  tortious  seizure,  restitution  with  costs  and  dam- 
ages had  been  decreed,  but  the  damages  had  not  been  assessed,  held  that  the 
decree  was  not  final,  and  an  appeal  from  it  was  dismissed.  The  Pahnyroj 
10  W.  502....vi.  495. 

26.  A  decree  in  a  suit  in  personam,  declaring  the  libellant  entitled  to  recover 
damages,  and  referring  the  matter  to  an  assessor,  is  not  final,  and  an  appeal 
therefrom  does  not  lie.     Ohace  v.  Vasquez,  11  W.  429. . . . vi.  651. 

27.  A  cross-bill  should  be  disposed  of  in  connection  with  the  original  bill ; 
and  a  decree,  dismissing  a  cross-bill  alone,  is  not  final,  and  no  appeal  therefrom, 
lies.    Ayres  v.  Oartfer,  17  H.  591 .. .  .xxi.  708. 

28.  A  decree  in  the  admiralty  is  not  final  while  the  cause  is  pending  here, 
and  a  statute,  to  govern  the  case,  must  be  unrepealed  at  the  time  this  court 
enters  its  decree.     United  States  v.  Preston,  3  P.  57 ... .  viii.  285. 

Admibalty,  F.  ;  Infra,  C.  3,  E.  1 ;  Error,  F.  6,  9 ;  Practice,  IIL 

B.    HOW   AND  WHEN   TO    BE    TAKEN    AND   PROCEEDED    WITH, 
AND  HEREIN  OF  TAKING  BONDS  TO  PROSECUTE. 

Fob  Appral  Bonds  when  taken,  see  Bond,  £.;  Practice,  L  A  1. 

1.  Afler  an  appeal  has  been  dismissed  for  informality  in  prosecuting  il,  a 
party  may  have  another  appeal  within  five  years  from  the  decree.  TecUon  v. 
Lenox,  S  P.  123 xi.  43. 

2.  A  citation  is  not  necessaiy,  if  an  appeal  be  taken  during  the  same  term 
at  which  the  final  decree  is  made.     ReiUy  v.  Lamar,  2  C.  344 . . . .  i.  495. 

3.  If  an  appeal  be  not  entered  at  the  proper  term,  the  court  will  not  compel 
the  appellee's  counsel  to  proceed  at  the  term  when  it  is  entered.  Broufn  v. 
Swann,  8  P.  435. . .  .xi.  151. 

4.  Under  the  act  of  March  3,  1803,  (2  Stats,  at  Large,  244,)  an  appeal, 
prayed  afler  the  expiration  of  the  term,  must  be  proceeded  with  like  a  writ  of 
error.     Teaton  v.  Lenox,  7  P.  220 . . . .  x.  457. 
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5.  Where  the  record  showed  that  no  appeal  bond  was  taken,  the  appeal  wafl 
dismissed,  on  motion.     Boyce  v.  Grundy^  6  P.  777 ...  .x.  375. 

6.  If  the  court  allowing  the  appeal  accept  the  security  to  prosecute,  &;c., 
after  the  expiration  of  the  time  allowed  by  law  for  an  appeal,  it  has  relation 
back  to  the  time  of  the  allowance  of  the  appeal.  The  Dos  BisnnanoSy  10  W. 
806.... vi.  412. 

7.  An  appeal  bond,  approved  by  the  court,  is  sufficient,  though  signed  by 
only  part  of  the  appellants.     Brockett  v.  Brockettj  2  H.  288. . .  .xv.  107. 

8.  On  a  motion  to  dismiss  the  writ  of  error  in  this  case,  because  the  appeal 
bond  ran  to  The  People  of  the  State  of  New  York,  or  Frederick  F.  Backus, 
in  the  alternative,  it  was  held  that  the  bond  was  good,  and,  if  foifeited,  might 
be  sued  upon  in  the  name  of  the  people  or  of  the  relator,  at  the  option  of  the 
government.     Scalding  v.  Nino  Fork,  2  H.  66 . . . .  xv.  85. 


C.    WHEN  IT  OPERATES  AS  A  SUPEBSEDEAa    (Supersedbas.) 

1.  A  petition  to  open  a  final  decree,  filed  and  taken  into  consideration  by  the 
court  at  the  same  term  in  which  the  decree  was  made,  suspends  the  decree,  bo 
that  the  ten  days,  allowed  to  supersede  it  by  an  appeal,  do  not  begin  to  run  till 
the  petition  is  disposed  of.     Brockett  v.  Brockett,  2  H.  238. . .  .xv.  107. 

2.  An  appeal  does  not  supersede  the  execution  of  a  decree  of  foreclosure  by 
sale  of  mortgaged  slaves,  unless  a  bond  to  secure  the  whole  amount  of  the  debt 
18  given  within  ten  days  after  the  date  of  the  decree,  though  the  property  is  in 
the  hands  of  a  receiver.  Stafford  v.  Union  Bank  of  LouUicma^  16  H. 
135...  .xxi.  h^, 

3.  An  appeal,  by  a  defendant  in  equity,  having  been  dismissed  for  want  of 
prosecution,  the  circuit  court,  on  petition,  allowed  another  appeal,  and  at  the 
same  time  passed  a  decree  to  execute  the  original  decree  ;  from  this  last  decree 
the  defendant  also  appealed.  Hdd,  that  the  circuit  coui-t  had  the  power  to 
proceed  to  execute  the  original  decree,  the  secx>nd  appeal  therefrom  not  operat- 
ing as  a  8upersede<MS,  and  that,  consequently,  the  last  appeal,  from  the  decree  to 
execute  the  original  decree,  must  be  dismissed.  Oarr  v.  ffoxie,  18  P. 
460....xiii.  249. 

4.  A  supersedecu  of  a  decree  in  chancery  can  only  be  had  by  giving  a  bond, 
pursuant  to  the  28d  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85.) 
Adanu  v.  Law^  16  H.  144. . .  .xxi.  57. 


D.    BY  WHOM  TAKEN. 

1.  A  defendant  in  equity,  whose  interest  is  separate  from  that  of  the  other 
defendants,  may  appeal  without  the  others.  Forgay  v.  Gonrad^  6  H.  201 .... 
xvL  653. 

2.  If  a  decree  does  not  jointly  affect  all,  but  one  has  a  several  interest,  he 
alone  may  appeal.  If  it  is  joint,  and  pne  only  desires  to  appeal,^  notice  should 
be  fpven,  in  the  circuit  court,  to  the  others,  to  become  parties  to  the  appeal ; 
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and  if  they  neglect  or  refuBe,  the  circuit  court  should  allow  the  appeal  of  the 
one,  and  pronounce  the  appeal  of  the  others  deeerted,  and  proceed  to  execute 
the  decree  as  to  them.     Todd  v.  Danidy  16  P.  521 . . .  .xiv.  406. 

3.  Where  some  of  the  defendants,  who  were  united  in  interest  under  a  de- 
cree, did  not  join  in  an  appeal,  nor  appear  to  have  had  notice  and  to  have 
refused  to  join,  the  appeal  was  dismissed.  Ounngs  v.  Kincannany  7  P.  899 .... 
X.  520. 

4.  The  record  stating  generally  that  an  appeal  was  claimed  and  allowed, 
and  the  appeal  bond,  reciting  that  only  two  out  of  six  defendants  claimed  and 
were  to  prosecute  the  appeal,  the  court  considered  this  as  explaining  the 
general  entry,  and  the  appeal  was  dismissed.     lb. 

5.  Where  an  executor  was  removed  from  his  trust  by  a  decree  of  a  compe- 
tent court,  on  the  same  day  on  which  a  decree  was  made  against  him  in  his 
said  capacity,  in  a  circuit  court  of  the  United  States  ;  held,  that  neither  he  nor 
the  complainant  could  appeal  until  the  administrator  de  bonis  non,  &c,  waB 
made  a  party.     Taylor  v.  Savage^  1  H.  282 ....  xiv.  610. 

6.  Though  an  error  was  committed  in  carrying  out  the  mandate  of  this  coort 
by  a  circuit  court,  the  decree  of  the  latter  cannot  be  reversed  on  an  appeal  by 
a  party  not  prejudiced  by  the  error.  OampbeWs  Executors  v.  Praity  2  P.  854 
....  viii.  135. 

7.  Proceedings  for  condemnation  upon  captures  made  by  public  armed  ships 
are  in  the  name  and  authority  of  the  United  States,  who  prosecute  as  well  for 
themselves  as  for  the  captors,  and  where  damages  are  awarded  against  the 
latter,  each  have  a  right  of  appeal  from  that  decree.  The  Pcdmyray  12  W.  I 
....  vii.  1. 

E.    EFFECT  OF  AN  APPEAL.    (Equity,  C.  4,  ^.) 

1.  Though  this  court  has  jurisdiction  of  appeals  only  from  final  decrees  of 
the  circuit  courts,  yet,  if  this  court  actually  entertains  jurisdiction  and  affirms 
the  decree  of  a  circuit  court,  and  remands  the  case  for  further  proceedings,  the 
question  whether  the  decree  appealed  from  was  final,  cannot  be  raised  by  a 
second  appeal  from  the  decree  of  the  circuit  court  subsequent  to  those  further 
proceedings ;  such  an  appeal  brings  under  review  only  the  proceedings  of  the 
circuit  court  subsequent  to  the  mandate.  Washington  Bridge  Company  v. 
Stewart,  3  H.  413 xv.  498. 

2.  After  a  case  has  been  once  remanded,  an  appeal  brings  up  only  the  sub- 
sequent proceedings,  but  the  rights  growing  out  of  and  involved  in  those  subse- 
quent proceedings,  may  in  part  depend  upon  proceedings  prior  to  the  mandate, 
and  in  such  a  case  the  court  must  look  into  those  prior  proceedings.  77i$ 
Santa  Maria,  10  W.  431 vi.  467. 

3.  Every  existing  claim  which  a  party  has  omitted  to  make  at  the  hearing 
of  an  admiralty  cause,  on  the  merits,  before  a  final  decree,  is  to  be  consid- 
ered as  waived,  and  cannot  be  brought  forward  on  any  subsequent  proceed- 
ings,    lb. 

4.  When  damages  are  claimed  in  the  original  proceeding,  and  only  costs  and 
expenses  allowed,  and  no  appeal  from  the  refusal  to  allow  damages,  is  taken, 
the  claim  to  damages  is  waived.  Ganter  v.  American  Asurance  Company,  3  P. 
807   . .   viii.  427. 
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5.  In  an  equity  cause,  the  res  in  litigation  may  be  sold  by  order  of  the  circuit 
court*  and  the  proceeds  invested  in  stocks,  notwithstanding  the  pendency  of  an 
appeal  to  this  court.  Spring  y.  Sou^  OaroHna  J5uur<mce  Company,  6  W.  519 
...  .V.  144. 

6.  In  all  procee^ngs  in  rem,  on  an  appeal,  the  property  follows  the  cause 
into  the  circuit  courts  and  is  subject  to  the  disposition  of  that  court.  The  Col* 
lector,  2  W.  194 v.  58. 

7.  But  it  does  not  follow  the  cause  into  the  supreme  court,  on  an  appeal  to 
that  court.    lb, 

8.  After  an  appeal  from  the  district  to  the  circuit  court,  the  former  court 
can  make  no  order  respecting  the  property,  whether  it  has  been  sold,  and  the 
proceeds  paid  into  court,  or  whether  it  remains  specifically,  or  its  proceeds  re- 
main in  the  hands  of  the  marshal,     lb. 

9.  In  admiralty,  an  appeal  suspends  the  sentence,  and  it  is  not  resjttdieaia 
antil  the  final  sentence  of  the  appellate  court  is  given.  Teaton  v.  United 
States,  5  &  281 . . . .  ii.  263. 

10.  If  the  law,  under  which  a  sentence  of  forfeiture  was  inflicted,  expire,  or 
be  absolutely  repealed,  after  an  appeal,  and  before  sentence  by  the  appellate 
court,  the  sentence  must  be  reversed.    Jb, 

11.  No  sentence  of  condemnation  can  be  affirmed  if  the  law  under  which  the 
forfeiture  accrued  has  expired,  although  a  condemnation  and  sale  had  taken 
place,  and  the  money  had  been  paid  over  to  the  United  States,  before  the 
expiration  of  the  law.  Schooner  Bachd  v.  United  Skates,  6  C.  329 . . . .  iL 
421. 

12.  This  court,  in  reversing  the  sentence,  will  not  order  the  money  to  be 
repaid,  but  will  award  restitution  of  the  property,  as  if  no  sale  had  been 
made.    /&• 

Captxtbe,  C.  11. 


APPEAEANCE. 

Apmtraltt,  C.  a.  2 ;  FlukOTics,  L  A.  2 ;  11.  A.  6. 


APPOINTMENT. 
Constitutional  Law,  C.  2. 


APPUETENANCEa 

Dked,  F. 
8» 
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ARBITRATION. 

AWABD. 


ARMY   OF  THE  UNITED  STATES. 

GoKSTiTUTiOKAL  Law,  C.  2 ;  Patmastbb. 

1.  The  proviso  annexed  to  the  act  of  March  8,  1835,  (4  Stats,  at  Large, 
754,)  prohibiting  extra  allowances,  is  confined  to  the  appropriations  made  by 
that  act.     Minis  v.  United  StcUeSy  15  P.  428 . . .  .xiv.  182. 

2.  Under  the  4th  and  18th  sections  of  the  act  of  June  80,  1834,  (4  Stats,  at 
Large,  786,  788,)  a  military  officer  performing  the  duties  of  Indian  agent, 
could  be  allowed  only  the  compensation  provided  for  in  that  act.    lb, 

8.  The  power  of  the  President  to  detach  officers  of  the  engineer  corps  upoD 
civil  duty,  does  not  prevent  him  from  allowing  them  reasonable  compensation 
therefor.     Gratiot  v.  United  States,  15  P.  836 xiv.  106. 

4.  Under  the  army  regulations  of  1825,  the  allowance  of  $2  per  day  to  an 
engineer  superintending  the  construction  of  a  fortification,  is  not  limited  to  a 
single  allowance ;  if  he  superintends  more  than  one  work,  he  is  entitled  to  more 
than  one  such  allowance.     IL 

5.  No  allowance  can  be  made  for  services  which  the  officer  was  bound  U> 
perform,  though  not  of  ordinary  occurrence.     lb. 

6.  The  engineer  superintending  a  military  work  is  liable,  by  the  army 
regulations,  to  be  required  to  act  in  the  disbursement  of  public  money,  when 
there  is  no  disbursing  agent  for  that  work  ;  a  specific  compensation  is  provided 
therefor ;  he  cannot  charge  a  commission  upon  such  disbursements.  Gratiot 
V.  United  States,  4  H.  80 ... .  xvi.  27. 

7.  Whether  the  plaintiff  in  error  could  be  entitled  to  any  extra  compensa- 
tion for  extra  services  as  chief  of  the  corps  of  engineers  at  Washington,  is  a 
question  which  did  not  arise,  because  there  was  not  evidence  of  the  amount  or 
value  of  such  services.     lb. 

8.  The  army  regulations,  made  pursuant  to  the  authority  conferred  by  con- 
gress, have  the  force  of  law.    lb. 

9.  Under  the  act  of  March  16,  1802,  (2  Stats,  at  Large,  182,)  the  adjutant 
and  inspector-general,  while  stationed  at  the  seat  of  government,  was  not  enti- 
tled to  additional  allowances  by  way  of  double  rations.  Parker  v.  United 
States,  1  P.  298 ...  •  vii.  580. 


AEREST. 

1.  A  party  indicted  for  a  crime,  who  has  forfeited  his  recognizance,  is  liable 
to  be  arrested  to  answer  to  the  indictment.    Ex  parte  Milium,  9  P.  704.  • . 
xi.  587. 
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2.  A  diadiarge  upon  a  habeas  corpus  does  not  protect  the  party  from  arrest 
under  other  process  for  the  same  offence.    /& 


AURIVAL. 

PEKAI.TIES,  &C.  A.  5. 


ASSETS. 

Moneys  received  from  the  United  States,  are  not  local  assets  in  the  Dis- 
trict of  Columbia,  but  assets  under  the  original  administration.  VaughoBn  v 
Vnrihupy  15  P.  1 . . .  .xiv.  1. 

Debtor  ▲nd  Creditor,  1. 
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Frauds  as  to  Creditors;  iNsoLysNT  Laws. 

1.  ^  debtor  has  a  legal  right  to  prefer  one  creditor  over  another,  when  the 
truisixtion  is  Ixmd  fide^  and  he  may  elect  the  time  of  doing  it,  so  as  to  make  it 
efiectuaL  Tompkins  v.  Whedery  16  P.  106. . .  .xiv.  202.  And  see  Brooks  v. 
Marhury,  11  W.  78...  .vi.  517. 

2.  A  conveyance  of  property  by  a  forger  of  notes  to  a  trustee,  for  the  bv^nefit 
of  the  holders  of  those  notes,  the  cestuis  que  trust  not  engaging  or  holding  out 
any  expectation  that  they  would  forego  a  prosecution,  is  valid,  although  the 
trustee  knew  the  assignor  was  about  to  abscond,  and  the  conveyance  was  made 
with  the  hope  that  the  holders  of  the  notes  would  be  propitiated  thereby,  and 
would  not  prosecute.     Marbury  v.  Brooks^  7  W.  556 ...  .v.  325. 

3.  The  assignor  having  selected  the  assignee,  and  made  the  conveyance  to 
him  without  the  knowledge  of  the  cestuis  qui  trust,  he  is  not  their  agent  so  far 
as  respects  the  inception  of  the  transaction,  and  participation  by  him  is  not 
participation  by  them  in  the  hopes  and  purposes  of  the  assignor.     lb. 

4.  A  deed  of  trust  preferring  certain  notes  forged  by  the  grantor,  is  not 
rendered  void  by  proof  that  the  assignor  and  assignee  both  entertained  hopes 
that,  if  the  notes  should  be  paid,  prosecutions  for  the  forgeries  would  not  be 
instituted,  the  holders  of  the  notes  not  having  done  any  thing  to  encourage 
such  expectations.     Brooks  v.  Marbury,  11  W.  78 . . . .  vi.  517. 

5.  Where  the  assignor  himself  selects  the  assignee,  and  makes  the  assign- 
ment to  him  without  the  knowledge  of  the  cestuis  que  trust,  the  assignee  is  the 
agent  of  the  assignor,  and  notice  to  him  of  drcumstances  accompanying  the 
execution  of  the  deed,  is  not  notice  to  the  creditors.     lb, 

6.  If  the  proceedings  under  the  deed  were  not  to  be  influenced  by  the  suc- 
cess or  failure  of  the  hopes  to  escape  a  prosecution,  those  hopes  did  not  inval- 
idate the  deed.    lb. 
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7.  A  deed  conveying  property  to  a  tnistee  to  be  sold,  and  its  proceeds  ap- 
plied to  the  payment  of  certain  debts,  and  not  imposing  on  the  creditors  any 
conditions,  is  valid  to  pass  the  property  to  the  trustee  on  its  execution,  without 
the  assent  of  the  creditors.    /&. 

8.  A  deed  of  assignment  to  trustees  in  trust  for  creditors,  which  shows  upon 
its  face  an  intention  to  postpone  all  payment  to  the  creditors  to  a  future  day, 
and  in  the  mean  time  to  have  the  funds  used  to  build  a  railroad,  which,  in  an 
unfinished  state,  was  part  of  the  property  assigned,  is  void  on  its  face,  as 
against  a  creditor  who  did  not  assent  thereto.  BoUmf  v.  Goodrich^  7  H. 
276....xvii.  118. 

9.  Assignees  are  liable  only  for  funds  received  by  them,  not  fbr  promissory 
notes  not  yet  payable.    Fidd  v.  United  States,  9  P.  182 . . .  .xi.  327. 

10.  A  conveyance  to  certain  preferred  creditors,  in  trust,  for  the  payment 
of  their  debts,  containing  no  conditions,  may  be  presumed  to  be  accepted  by 
them.     Tompkins  v.  Wheeler,  16  P.  106 xiv.  202. 
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Jurisdiction,  B.  a.  4. 

A    RIGHTS  OP  ASSIGNEE,  AND  WHAT  OPERATES  AS  AN  ASSIGN- 

BiENT,  82. 

B.    LIABILITIES  OF  THE  ASSIGNOR  AND  ASSIGNEE,  84. 


A    BIGHTS  OF  ASSIGNEE,  AND  WHAT  OPERATES  AS  AN  ASSIGN- 

MENT. 

1.  Courts  of  law  will  protect  the  rights  of  an  assignee  of  a  chase  in  actum  ; 
but  an  assignment  of  part  of  a  debt  is  not  valid  unless  assented  to  by  the  debtor. 
MandeviUe  v.  Welch,  5  W.  277 iv.  626'. 

2.  The  purchaser  of  all  the  profits  in  a  lottery  from  the  corporation  of 
Washington,  received  from  the  corporation,  among  other  tickets,  one  which 
drew  a  prize.  He  presented  the  ticket  and  received  its  value.  It  afterwards 
appeared  that  while  the  ticket  was  in  his  possession  he  sold  one  half  of  it,  but 
of  this  the  corporation  had  no  notice.  Beld,  that  though  the  corporation  was 
originally  liable  for  the  prize,  their  contract  could  not  be  split  up  into  parts, 
and  they  were  not  liable  to  the  purchaser  of  the  undivided  half,  no  half  ticket 
having  been  issued  by  them,  or  their  authority.  Shankland  v.  Washingipn, 
5  P.  390 ix.  391. 

3.  Certificates  of  money  due  at  the  treasury  of  the  United  States,  under  the 
treaty  between  the  United  States  and  Mexico,  (8  Stats,  at  Large,  526,)  bear- 
ing the  indorsement  in  blank  of  the  payee,  and  acquired  in  good  faith,  and  fbr 
valuable  consideration,  by  the  defendant,  though  not  on  the  same  footing  as 
negotiable  paper  by  the  law  merchant,  are    property,  transferable  by  sach 
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indorsement  and  delivery,  and  the  defendant's  title  is  good,  as  against  the 
plaintiff,  who  offered  no  evidence  to  impeach  it.  BaJdwin  v.  Ely,  9  H. 
o80....xviiL273. 

4.  An  agent  of  a  consignor  shipped  property  to  consignees,  and  advised  the 
latter  of  the  shipment  for  account  of  the  consignor,  and  directed  the  consignees 
to  receive  and  hold  it  subject  to  the  orders  of  the  agent.  Subsequently,  the 
consignor  assigned  to  three  persons,  severally,  different  sums  out  of  the  pro- 
ceedi  of  sale,  as  security  for  debts  due  to  them,  and  directed  the  consignees  to 
hold  the  proceeds,  subject  to  the  order  of  the  assignees,  ns  specified.  After 
notice  to  the  consignees  of  the  above  assignment,  the  property  arrived,  and  was 
received  and  sold  by  the  consignees,  but  they  made  no  express  promise  to  the 
assignees,  and,  soon  afler  the  arrival  of  the  property,  attached  it,  for  a  debt 
due  to  them  from  the  consignor.  Held,  that  one  of  the  assignees  could  not 
maintain  an  action  at  law  against  the  consignees,  to  recover  that  part  of  the^ 
proceeds  of  sales  which  had  been  assigned  to  him,  the  receipt  of  the  property 
not  amounting  to  a  promise  to  him.  Tieman  v.  Jackson^  5  P.  580...  .ix- 
480. 

5.  Where  several  parties  were  jointly  interested  in  the  profit  and  loss  of  a 
series  of  voyages  of  a  vessel,  of  which  one  of  them  was  master  and  supercargo, 
it  was  held,  that  though  a  stranger  could  not  be  introduced  as  a  partner  during 
the  pendency  of  these  voyages,  yet,  after  the  last  voyage  had  been  terminated, 
the  interest  of  one  party  might  be  assigned,  and  the  assignee  could  maintain  a 
bill  for  an  account  against  the  master  and  supercargo,  joining  the  other  proper 
parties.     Mathewson  v.  Glarke,  6  H.  122. . .  .xvi.  625. 

6.  Under  the  statute  of  Alabama  respecting  the  negotiation  of  single  bills, 
&c,  the  obligor  may  show,  as  against  the  assignee  suing  in  his  own  name,  that* 
the  note  has  been  avoided  for  fraud  of  the  obligee,  or  may  rely  on  such  fraud' 
and  the  damage  arising  therefrom  as  a  partial  or  total  failure  of  consideration. 
Wxihen  V.  Greene,  9  H.  213 xviii.  104. 

7.  A  nominal  plaintiff,  suing  for  the  benefit  of  his  assignee,  cannot,  by  a 
dismissal  of  the  suit  under  a  collusive  agreement  with  the  defendant,  create  a 
valid  bar  against  a  subsequent  suit  for  the  same  cause  of  action.  Wdch  v. 
.tfbiMfewTfe,  1  W.  233 ... .  iii.  531.       ' 

8.  Relief  in  equity  against  a  judgment  at  law,  upon  certain  bonds  given  for 
('<e  indemnity  of  the  obligee,  as  indorser  of  notes  drawn  by  the  obligor,  the- 
'•l)ligee  having  been  indemnified.     Scott  v.  Shreeve,  12  W.  605 . . . .  vii.  390. 

9.  The  assignee  of  such  bonds  takes  them  subject  to  all  equities  existing 
•tween  the  original  parties,     lb. 

10.  Though  the  first  purchaser  of  a  chose  in  action,  generally,  has  the  better 
:?ht.  he  may  lose  his  preference  by  laches,  as,  under  the  circumstances  of 
li-i  ease,  he  was  held  to  have  done.     Judson  v.  Corcoran,  17  H.  612. . .  .xxi.. 

727. 

11.  When  a  debtor  deposited  with  an  attorney  certain  notes  as  security  for 
<*laims  against  him,  then  in  the  attorney's  hands,  and  subsequently  gave  verbal 
directions  to  the  attorney  to  protect  another  creditor  out  of  any  balance  which 
'night  remain,  and  the  attorney  gave  to  this  la^t -mentioned  creditor  the  control 
of  a  judgment  recovered  on  one  of  the  notes;  held,  that  the  creditor  acquired 
ail  equitable  interest  in  the  judgment,  by  the  direction  of  the  debtor  to  the 
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attoroej,  and   the  action   of  the  latter   thereon.     BtnXde  v.   Wcmzer,  17  H. 
353. ..  .xxi.  544. 

12.  An  assignment  of  a  policy  of  insurance,  will  entitle  the  assignee  to  re- 
ceive from  the  underwriters  the  amount  insured  in  case  of  a  loss.  Spring  v. 
SotUh  Garolina  Insurcmce  Oompany^  8  W.  268. . . .  v.  411. 

13.  It  is  not  necessary  that  the  assignment  should  he  accompanied  by  an 
actual  delivery  of  the  policy,  to  make  a  title  against  one  who  is  not  a  honafide 
purchaser.     lb, 

14.  An  assignment  of  a  chose  in  cLction^  hy  a  father  to  his  son,  is  not  subject 
to  the  objection  of  champerty.     Lewis  v.  BeH^  17  H.  616. . .  .xxL  731. 

15.  An  assignment  of  a  chose  in  action  ^'in  consideration  of  one  dollar,  and 
divers  other  good  considerations,"  when  attempted  to  be  impeached  by  tbe 
representative  of  the  assignor,  may  be  supported  by  evidence  of  valuable  and 
adequate  consideration.     lb, 

16.  A  question  of  fact  as  to  the  assignment  of  a  judgment  in  whole  or  in 
part.     Modes  v.  Farrner,  17  H.  464. . .  .xxi.  613. 

17.  A  question  as  to  priority  of  title  to  a  judgment,  one  party  claiming 
under  an  assignment,  and  the  other  under  an  execution  sale.  Stockton  v.  Ford, 
11  H.  232....xviii.  609. 

18.  Question,  whether  a  writing  was  intended  as  a  naked  authority  to  collect 
and  control  certain  judgments,  or  as  an  assignment  of  the  creditors*  interest 
therein.  Seld,  to  be  the  former  only.  Rogers  v.  Lindsey^  13  H.  441 . . .  .xiz. 
677. 

19.  A  private  act  of  parliament,  made  in  pursuance  of  the  agreement  of 
parties  within  the  realm  and  British  subjects,  to  assign  choses  in  <uiion  be- 
longing to  the  wife  of  one  of  the  parties,  with  the  assent  of  the  husband,  the 
wife  being  a  lunatic,  passes  the  right  of  action  thereon  to  the  assignee,  so  that 
an  action  at  law  cannot  be  maintained  in  the  name  of  the  husband.  CkuseU  v. 
CarroU,  11  W.  134 vi.  539. 

Bond,  A.  9,  10, 11. 

B.    LIABILITIES  OF  THE  ASSIGNOR  AND  ASSIGNEE. 

1.  An  order  to  receive  from  the  secretary  at  war  any  balance  due  under  a 
certain  contract  does  not  authorize  a  payment  of  what  is  not  due ;  and  if  paid, 
the  person  giving  the  order  is  not  liable  to  refund.  United  States  v.  Jon»9j 
8P.  387....xi.  137. 

2.  The  assignee  of  one  share  of  a  pending  mercantile  adventure,  who  makes 
an  express  promise  to  the  managing  partner  to  assume  the  liability  to  him  of 
the  assignor,  on  which  the  managing  partner  acts,  by  thereafter  prosecuting 
the  adventure,  treating  the  assignee  as  his  copartner,  is  liable  to  an  action  at 
law  on  such  promise.     Clark's  Executors  v.  Oarrtngton,  7  C.  308. . .  .ii.  546. 

3.  A  legatee,  by  taking  from  the  executors  an  assignment  of  a  mortgage  on 
whicb  was  due  a  sum  greater  than  the  amount  of  his  legacy,  did  not  make  Kiiq. 
self  absolutely  responsible  for  the  difference,  but  only  for  the  use  of  due 
diligence  in  its  collection.  ffammoncTs  Administrator  v.  Washington's 
tUor,  I  H.  14....xiv.  478. 
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ASSUMPSIT. 

A.  WHEN  IT  LIES  OR  NOT,  85. 

B.  CONSIDERATION,  86. 

C.  INDEBITATUS  ASSUMPSIT  FOR  MONEY  PAID,  HAD    AND    RE- 

CEIVED, WORK  AND  LABOR,  GOODS  SOLD,  AND  USE  AND 
OCCUPATION,  86. 

A.    WHEN  IT  LIES  OR  NOT. 

L  If  goods  are  sold  and  delivered  on  the  faith  of  a  promise  in  writing  by  a 
third  person  to  become  security  for  the  payment  of  their  price,  an  action  of 
assumpsit  will  lie  on  the  promise,  though  not  originally  made  to  any  particular 
person.     Lawrason  y.  Mason,  3  C  492 ...  .i.  647. 

2.  Assumpsit  lies  in  New  Tork  on  an  undertaking  in  Wisconsin,  contained 
in  a  writing  having  a  scrawl,  and  no  seal  affixed  to  the  defendant's  name ; 
though,  in  the  state  where  it  was  made,  it  has  the  efifect  of  a  deed.  Le  Roy  v. 
Beard,  8  H.  451 ... .  xvii.  654. 

3.  Though  assumpsit  will  not  lie,  if  the  action  be  to  enforce  a  claim  secured 
by  a  subsisting  deed,  yet  if  the  contract  under  seal  has  been  varied  by  a  subse- 
quent parol  agreement,  assumpsit  will  lie  upon  thb  substituted  contract.  Fresh 
V.  GUsim,  16  P.  327 xiv.  324. 

4.  If  a  contract  under  seal  be  partly  performed,  and  the  execution  of  the 
residue  prevented  by  the  defendant,  assumpsit  upon  a  q^umtum  meruit,  for  the 
work  actually  done,  will  not  lie.     Young  v.  Preston,  4  C.  239 . . .  .ii.  86. 

5.  Assumpsit  will  not  lie  upon  a  policy  of  insurance  under  seal.  Marine 
Insurance  Co,  of  Alexandria  v.  Young,  1  C.  332...  .i.  421. 

6.  Assumpsit  for  use  and  occupation  does  not  lie,  if  the  holding  by  the  de- 
fendant was  adverse  to  the  plaintiff,  and  the  relation  of  landlord  and  tenant  did 
DOC  exist.    Lloyd  v.  Hough,  1  H.  153. . .  .xiv.  541.    v 

Assignment  of  Choses  in  Action,  B.  2 ;  Partnership,  B.  2 ;  Pleading, 

B.  18. 

B.    CONSIDERATION. 
Bills,  &c.  C,  Gw  4;  For  Failure  or,  see  Contract,  D. 

1.  If  a  letter  of  guarantee  acknowledge  the  receipt  of  one  dollar,  as  a  con- 
sideration, the  guarantor  is  estopped  to  deny  the  existence  of  that  consideration, 
and  it  is  sufficient  to  support  the  promise.  Lawrence  v.  McCalmont,  2  H. 
426....  XV.  178. 

2.  A  total  or  partial  failure  of  consideration,  or  any  breach  of  a  special  con- 
tract for  work,  labor,  and  materials,  may  be  given  in  evidence,  in  defence  of  an 
action  thereon,  though  the  damages  from  such  £ulure  or  breach  be  unliquidated. 
Winder  v.  Caldwell,  14  H.  434. . .  .xx.  272. 

Assignment  of  Choses  in  Action,  A.  4 ;  Attorney  and  Counsel,  B. 

4,  5,  6. 


86  ASSUMPSIT. 

C.  INDEBITATUS  .ASSUMPSIT  FOR  MONEY  PAID,  HAD  AND  RE- 
CEIVED,  WORK  AND  LABOR,  GOODS  SOLD,  AND  USE  AND 
OCCUPATION. 

Bills,  &c.  6.  4 ;  Constitutional  Law,  D.  1 ;  Fraud,  B.  2 ;  Payment,  D. 

1.  An  action  for  money  paid  will  lie  upon  a  special  contract  by  which  the 
plaintiffs,  at  the  request  of  the  defendants,  detained  their  laborers  and  paid 
tliem  wages,  while  waiting  for  materials  which  the  defendants  were  to  furnish. 
Chesapeake  and  Ohio  OanaH  Company  v.  JShapp^  9  P.  541 . . .  .xi.  476. 

2.  Upon  a  special  contract  executed  on  the  part  of  the  plaintiff,  indebitatus 
assumpsit  wuU  lie  for  the  price.  Bank  of  Columbia  v.  Patterson* $  Administra- 
tor,! C.  299....ii.  540. 

3.  If  a  special  agreement  covers  several  subjects,  each  of  which  is  capable 
of  being  distinctly  closed  and  executed,  and  one  of  them  has  been  so  closed, 
indebitatus  assumpsit  may  lie,  though  the  residue  of  the  subjects  are  not  exe- 
cuted.    Perkins  v.  HaH,  11  W.  237 vi.  578. 

4.  The  official  bond  of  a  public  officer  does  not  extinguish  the  simple  con- 
tract arising  on  his  receipt  of  money.  Walton  v.  United  States,  9  W.  651 ... . 
vi.  220. 

5.  A  surety^ of  a  surety,  who  pays  the  debt,  may  maintain  an  action  for 
money  paid  against  the  principal.     HaU  v.  Smith,  5  H.  96. . .  .xvi.  323. 

6.  The  defendants  having  ordered  the  plaintiff  to  purchase  salt  for  them, 
and  to  draw  on  them  for  the  amount,  and  he  having  so  purchased  and  drawn, 
they  are  bound  to  accept  and  pay  his  bills  ;  and  if  they  do  not,  he  may  recover 
from  them  the  amount  of  the  bills  and  damages  and  costs  of  protest  (if  he  has 
paid  the  same)  upon  a  count  for  money  paid,  laid  out,  and  expended,  and  the 
bills  of  exchange  may  be  given  in  evidence  on  that  count.  Riggs  v.  Lindsay^ 
7  C.  500....ii.  643. 

7.  If,  after  the  protest  of  the  bills,  the  plaintiff  sell  the  salt  without  orders, 
it  shall  not  prejudice  his  right  of  action,  although  he  render  no  account  of  sales 
to  the  defendants.     lb* 

8.  If  a  note,  given  in  renewal  of  a  former  note,  turns  out  to  be  void,  the 
payee  and  holder  may  recover  on  the  money  counts  the  amount  lent  Moort 
V.  Bank  of  the  MetropoUs,  13  P.  302.  .•  .xiii.  164. 

9.  An  action  for  money  lent,  or  had  and  received,  cannot  be  maintained  on 
a  collateral  promise.     Douglass  v.  Reynolds,  7  P.  113. ..  .x.  415. 

10.  An  indorsement  *' without  recourse,"  is  not  evidence  of  money  had  and 
received  by  the  indorser  to  the  use  of  the  indorsee.  Welch  v.  Linda,  7  C.  159 
. . .  .ii.  496. 

1 1.  Upon  the  issue  of  non-assumpsit,  the  defendant  may  give  in  evidence 
tin;  record  of  a  former  judgment  between  the  same  parties  on  the  same  cause 
oi^  action.     Toung  v.  Black,  7  G.  565 . . .  .ii.  669. 

Agent,  F.  1,  2 ;  Executor,  &c.  A.  12. 
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ATTACHMENT. 

Foreign  Attachment  ;  State  Courts  anb  Magistrates,  A  8. 

1.  An  equity  of  redemption  of  real  estate  in  Maryland  Is  liable  to  attach- 
ment   Pratt  V.  Law,  9  C.  456. . .  .lii.  428. 

2.  Under  the  act  of  assembly  of  Maryland  of  1795,  c.  56,  if  the  defendant 
appears,  and  dissolves  the  attachment,  a  declaration  and  subsequent  pleadings 
are  not  necessary,  as  in  other  actions,  but  the  cause  may  be  tried  upon  a  short 
note.    Goldshorough  v.  Orr,  8  W.  217 v.  390. 

3.  But  where  the  plaintiff  is  entitled  to  a  stipulated  sum  of  money,  in  lieu 
of  a  specific  article  to  be  delivered,  an  attachment  will  lie,  under  that  act.    IK 

Priority  of  Payment  op  United  States,  A.  6. 


ATTORNEY  AND  COUNSEL. 

A    WHO  MAY  BE,  87. 

B.  BIGHTS,  POWERS,  AND   DISABHilTIES,  AND    HEREIN   OF   THE 

EVIDENCE  OF  THEIR  AUTHORITY,  87. 

C.  DUTIES,  88. 

D.  CONTINUANCE  OF  THE  RELATION,  88. 

R    REMOVAL  FROM  OFFICE  AND  DISQUALIFICATION,  88. 


A    WHO  MAY  BE. 

1.  H.  having  been  originally  admitted  as  an  attorney  of  this  court,  on 
motion,  his  name  was  taken  from  the  roll  of  attorneys  and  placed  upon  the  list 
of  counsellors,  and  he  was  qualified  de  novo,  as  counsellor.  £x  parte  Hair 
ZMM!a;3D.  411....i.  290. 

2.  If  a  counsellor  is  entitled  to  admission  to  the  bar  of  this  court  under  its 
rules,  the  fact  that  his  name  has  been  stricken  from  the  roll  of  counsellors  of 
one  of  the  district  courts  of  the  United  States,  for  a  contempt,  will  not  exclude 
him.    Ee  parte  TUUnghast,  4  P.  108 iz.  21. 

&     RIGHTS,  POWERS,  AND  DISABILITIES,  AND  HEREIN   OF   THE 
EVIDENCE  OF  THEIR  AUTHORITY.    (Eyidbnob,  C.  1,  L  1.) 

1.  An  attorney  at  law,  as  such,  has  authority  to  submit  the  cause  to  arbitra- 
tion.    HoJker  v.  Parker,  7  C.  436 ii.  606. 

2.  But  an  attorney  at  law,  merely  as  such,  has  no  right,  strictly  speaking, 
to  make  a  compromise  for  his  client.     Tb, 

3.  Acts  of  an  attorney  at  law  in  receiving  satisfaction  of  a  judgment  levied 
ctJBT.  dig.  4 


88  AUCTION. 

on  land,  held  binding  on  the  creditor,  upon  the  ground  of  ratification  by  him. 
F/nmn  v.  Elake,  8  P.  18. . .  .xi.  8. 

4.  The  attorney  of  an  indorsee,  who  was  prosecuting  suits  upon  a  note 
against  the  maker  and  indorser,  agreed  with  the  latter  that  if  he  would  waive 
all  defence,  and  suffer  a  judgment,  he  would  immediately  issue  an  execution 
against  the  maker,  whose  property  he  had  ascertained  to  be  unencumbered  and 
sufficient.  Held,  1.  The  attorney  had  authority  to  make  this  agreement. 
Union  Bank  of  Georgetovm  v.  Geary,  5  P.  99 .  •  •  .ix.  241. 

5.  2.  The  consideration  was  sufficient,  even  though  a  subsequent  decision  of 
this  court  showed  that  the  defence  of  the  indorser  could  not  have  prevailed.  Ih. 

6.  8.  That  the  plaintiff,  having  refused  to  issue  an  execution  against  the 
maker,  who  had  sufficient  property,  the  judgment  against  the  indorser  must  be 
enjoined.     Ih. 

7.  It  is  not  necessary  that  the  record  in  an  equity  cause  should  contain  a 
warrant  of  attorney  to  a  duly  licensed  practitioner  to  appear  for  and  represent 
a  corporation  which  is  the  complainant.  Osbom  v.  Bank  of  the  Untied  States 
9  W.  738 vi.  251. 

8.  No  attorney  or  solicitor  can  withdraw  his  name  from  a  cause,  aAer  he 
has  once  entered  it,  without  the  leave  of  the  court,  and  a  withdrawal  after  a 
decree  would  not  be  allowed.     United  States  v.  Ourry,  6  H.  106 ... .  xvi.  617. 

AwABD,  A.  2 ;  Jurisdiction,  L  8,  5,  & 

C.    DUTIES. 
SuprOf  B.  8. 

D.    CONTINUANCE  OP  THE  RELATION. 

Supra,  B.  8. 

E.    REMOVAL  FROM  OFFICE  AND  DISQUALIFICATION. 

In  a  regular  complaint  against  an  attorney,  charges  cannot  be  received  and 
acted  on  unless  made  on  oath.  But  he  may  himself  waive  the  preliminary  of 
an  affidavit,  and  the  court  may  proceed,  at  his  instance,  to  investigate  tlie 
charges,  upon  testimony,  on  oath  and  regularly  taken.  JSx  parte  Burr^  9  W. 
529 vi.  168. 


AUCTION. 

1.  An  agreement  by  two  land  companies  to  appoint  a  common  agent  to  buy 
for  their  joint  and  several  account  at  a  public  sale  of  the  public  lands,  is  not  a 
fraud  on  the  United  States.     Oliver  v.  Piatt,  3  II.  383 xv.  479. 

2.  An  auctioneer  pretended  to  have  received  bids,  not  actually  made,  and 
thus  ran  up  the  price  of  the  property  sold  from  $20,000,  which  was  the  last 
real  bid,  to  $40,000.  The  vendors  had  no  knowledge  of  this  fraud.  The 
court  decreed  that  the  vendors  should  repay  to  the  vendee  $20,000,  being  the 
excess  over  the  highest  real  bid.      Veazie  v.  Williams,  8  H.  134. . .  .xvii.  527 


AUDITA  QUERELA— AWARD.  89 


AUDITA  QUERELA. 

EXECUTIONS,  E. 

1.  In  modem  practice,  courts  usually  give  a  summary  remedy  on  motion, 
where  a  writ  of  audita  querela  was  formerly  used ;  but  a  bill  in  equity  will 
also  lie.    Hvanphreys  t.  Leggett^  9  H.  297. . .  .xviii.  151. 

2.  Therefore,  where  a  defendant  had  a  good  defence,  which  accrued  after 
the  case  was  sent  back  to  the  circuit  court  from  this  court,  and  under  the 
mandate  of  this  court,  was  prevented  from  pleading  it,  equity  relieved  him,  by 
enjoining  the  judgment.    Ih. 


AUTHORITY. 
Agent  ;  Attorney,  B.  ;  Award,  A ;  Powers. 


AUTREFOIS  ACQUIT. 

Former  Acquittal  or  Conviction. 


AVERAGE. 

Insurance,  EL 


AWARD. 

A    THE  SUBMISSION,  AND  THE  APPOINTMENT  AND  AUTHORITY 

OF  REFEREES  AND  UMPIRES,  89. 

B.  VALIDITY  OF  AN  AWARD,  40. 

C.  EFFECT  OF  AN  AWARD,  41. 

A    THE  SUBMISSION,  AND  THE  APPOINTMENT  AND  AUTHORITY 

OF  REFEREES  AND  UMPIRES. 

1.  When  the  price  of  land  and  not  the  question  of  title,  is  submitted,  the 
submission  and  award  need  not  be  by  deed.  Dav^B  JSxecutars  v.  FaWy  7  C. 
171.... ii.  502. 

2.  A  corporation,  being  a  party  to  an  action  in  court,  may  refer  it  to  arbi- 
trators, and,  if  its  attorney  of  record  assents  to  do  so,  it  will  be  presumed  he 
was  duly  authorized.     Alexandria  Canal  Co.  v.  Swann,  5  H.  83. . .  .xvi.  816 

3.  An  umpire  may  be  selected  before  the  referees  have  disagreed.    lb. 


•• 


40  AWARD. 

4.  An  umpire  may  be  selected  before  the  referees  have  disagreed ;  if  he  is 
a  third  referee,  and  not  an  umpire,  he  must  be  so  selected  as  to  constitute  a 
part  of  the  board.     LtUz  v.  LirUkicum,  8  P.  165 ...  .xi.  58. 

5.  Where  an  action  of  trespass,  to  which  only  the  general  issue  had  been 
pleaded,  was  referred  to  arbitrators,  no  question  of  justification  was  before 
them.     Alexandria  Canal  Company  v.  Swann^  5  H.  83 . . . .  xvi.  315. 

6.  On  an  arbitration  between  partners,  held  that  they  had  appropriated  a 
part  of  the  assets  of  the  firm,  and  that  the  arbitrator  had  not  power  to  disturb 
that  arrangement.     McCormick  v.  Gray,  13  H.  26. . .  .xix.  368. 

Infra,  B.  13. 


B.    VALIDITY  OF  AN  AWARD. 

1.  if  an  award  is  within  the  submission,  and  contains  the  honest  decision  of 
the  arbitrators,  after  a  full  and  fair  hearing,  a  court  of  equity  will  not  set  it 
aside,  for  error  in  law  or  fact.     BurcheU  v.  Marsh,  17  H.  344. . .  .xxi.  540. 

2.  The  case  examined,  and  held  not  to  show  such  excess  of  authority,  or 
unfairness  of  intention,  or  negligent  consideration  of  the  case,  as  should  induce 
the  court  to  interfere.     Ih. 

3.  It  is  not  necessary  to  the  validity  of  an  award  that  each  party  should  be 
ordered  to  do,  or  not  to  do,  something.  Karihaus  v.  Ferrer,  1  P.  222 ....  vii. 
540. 

4.  An  award  made  under  a  rule  of  reference  entered  in  an  action  pending, 
is  sufficiently  certain,  if  it  find  that  a  sum  of  money  is  to  be  paid  in  full  for  the 
damages  and  expenses  on  account  of  the  subject-matter  of  the  suit,  though  it 
do  not  in  terms  declare  that  the  defendant  is  to  pay  the  money.  Luiz  v.  Lm- 
thtcum,  8  P.  165 ...  .xi.  58. 

5.  An  ambiguity  in  an  award,  not  affecting  the  interest  of  the  party  object- 
ing to  it,  is  not  available  by  him.     Karthaus  v.  Ferrer,  1  P.  222 ....  vii.  540. 

6.  Where  claims  against  a  party,  both  in  his  own  right  and  in  a  represent- 
ative character,  are  submitted  to  the  award  of  arbitrators,  it  is  a  valid  objec- 
tion to  the  award,  that  it  does  not  precisely  distinguish  between  moneys  which 
are  to  be  paid  by  him  in  his  representative  character,  and  those  for  which  he 
is  personally  bound.     Lyle  v.  Rodgers,  5  W.  394. . .  .iv.  677. 

7.  An  award  may  be  void  in  part,  and  good  for  the  residue.  But  if  the  part 
which  is  void  be  so  connected  with  the  rest  as  to  affect  the  justice  of  the  case 
between  tiie  parties,  the  whole  is  void.     Ih. 

8.  Though  one  part  of  an  award  may  sometimes  be  good  and  another  part 
bad,  the  part  allowed  to  stand  must  appear  to  be  in  no  way  affected  by  the 
departure  of  the  referee  from  the  submission.  HP  Cormick  v.  Gray,  13  H.  26 
....  xix.  368. 

9.  To  impeach  an  award  made  under  a  conditional  submission,  upon  the 
ground  that  the  award  does  not  cover  all  matters  submitted,  the  party  most 
distinctly  show  that  there  were  other  matters  submitted,  of  which  express 
notice  was  given  to  the  arbitrator,  and  that  he  omitted  to  determine  them. 
Karthaus  v.  Ferrer,  1  P.  222 vii.  540. 

10.  A  suit  in  equity  in  a  circuit  court  being  at  issue,  the  parties  agreed  to 


AWARD— BAIL.  41 

submit  it  to  arbitrators,  and  their  agreement  was  made  a  rale  of  court.  The 
arbitrators  made  an  award,  and  exceptions  having  been  taken  to  it,  it  was  affirmed 
by  an  interlocutory  decree,  which  directed  a  reference  to  the  register  to  ascer- 
tain the  amount  due,  upon  the  principles  of  the  award.  Upon  his  report  a 
final  decree  was  made,  and  on  appeal  to  this  court  the  decree  was  reversed, 
because  the  award,  in  one  particular,  was  not  final.  Garnochan  v.  Christie^ 
II  W.  446....vi.  660. 

11.  An  award  will  not  be  set  aside  in  equity  on  account  of  an  omission  by 
the  arbitrators  to  act  upon  part  of  the  matters  submitted,  unless  that  omission 
shall  have  injured  the  complainant.  Davy's  Executors  v.  FaWy  7  C.  171. .. . 
iL502. 

12.  An  award  is  not  void  because  it  is  in  the  alternative,  and  contingent,  nor 
because  one  of  the  alternatives  requires  the  party  to  do  an  act  in  conjunction 
with  others,  not  parties  to  the  award,  and  over  whom  he  has  no  control. 
Thornton  t.  Carson^  7  G.  596 ii.  681. 

13.  An  authority  to  two,  to  fix  the  value  of  a  tract  of  land,  and,  if  they  can- 
not agree,  to  choose  a  third,  '^  who,  together  with  the  other  two,  shall  agree  on 
the  price,''  does  not  require  all  three  to  agree ;  it  appearing  that  the  parties 
intended  the  price  should  be  fixed  at  all  events ;  if  two  of  the  three  agree  and 
the  other  dissents,  this  is  an  execution  of  the  authority.  Hoison  v.  M'Arthur^s 
Hdrt,  16  P.  182. . .  .xiv.  241. 

14.  It  is  not  necessary  that  it  should  appear  on  the  face  of  the  award  that 
the  parties  had  notice  of  the  time  and  place  of  hearing ;  prima  facie  this  is  pre- 
sumed. If  not  true,  a  motion  to  set  aside  the  award,  founded  on  affidavit,  is  the 
regular  course.    Lutz  v.  lArUhicumy  8  P.  165 ....  xi.  58. 

15.  So,  where  the  local  law  required  a  copy  of  the  award  to  be  served,  be- 
fore moving  for  judgment,  the  record  need  not  show  that  this  was  done.  It  is 
presumed.    Ih, 

C.    EFFECT  OF  AN  AWARD. 

1.  Afler  an  award,  and  the  receipt  of  the  money  awarded,  an  action  for  the 
original  cause  cannot  be  maintained  upon  the  ground  that  the  claimant  did 
not  claim  or  prove  before  the  referee  all  the  damages  he  had  sustained* 
KendaU  v.  StokeSy  3  H.  87 xv.  296. 

2.  Where  a  submission  was  made  by  one  partner  of  a  '^  late  firm,"  and  it  did 
not  appear  that  any  other  partner  existed,  a  direction  in  an  award  that  the 
firm  should  pay,  was  held  to  be  equivalent  to  a  direction  that  he  should  pay. 
Karlhaus  v.  Ferrer,  1  P.  222 vii.  540. 
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A   RIGHT  TO,  42. 

B.  NATURE  AND  EXTENT  OP  LIABILITY;  WHAT  FIXES  OR  DIS- 

CHARGES BAIL,  AND  HEREIN  OF  SUMMARY  DISCHARGE  OP 
BAIL,  42. 

C.  m  WHAT  COURT  AND  TO  WHAT  ACTIONS  LIABLE,  42. 
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42  BAIL. 


A.    RIGHT  TO. 

'   A  prisoner  committed  by  a  district  judge,  on  a  charge  of  treason,  admitted 
to  bail.     Dmted  JSatei  y.  HandUanj  3  D.  17 i.  76. 


B.  NATURE  AND  EXTENT  OF  LIABILITY;  WHAT  FIXES  OR  DIS- 
CHARGES  BAIL,  AND  HEREIN  OF  SUMMARY  DISCHARGE 
OF  BAIL. 

1.  The  responsibility  of  special  bail  depends  not  merely  on  the  terms  of  the 
bail-piece,  but  also  upon  the  rules  of  the  court  and  the  principles  of  law  appli- 
cable thereto.     Beers  v.  HaughUm^  9  P.  329 . .  •  .xi.  376. 

2.  Bail  is  not  definitively  fixed,  even  at  common  law,  by  a  return  of  non  est 
lb. 

3.  If  bail  have  a  legal  right  to  a  discharge,  they  may  apply  to  the  court  to 
have  exanerehw  entered,  or  may  plead  the  matter  in  bar  when  a 'suit  is  brought 
Th. 

4.  Where  the  principal,  if  surrendered,  would  be  entitled  to  an  immediate 
and  unconditional  discharge,  the  bail  may  have  relief  without  a  surrender.    Ik 

5.  The  bail  is  fixed  by  the  death  of  the  principal  after  the  return  of  the 
ca.  sa.  and  before  the  return  of  the  scire  facias  ;  and  the  bail  is  not  entitled  to 
an  exoneretur  in  such  a  case.     Davidson  v.  Taylor,  12  W.  604. . .  •  vii.  389. 

6.  The  judgment  against  the  debtor  is  conclusive  evidence  of  the  existence 
and  amount  of  the  debt  in  a  scire  facias  against  the  baiL  MorseU  v.  HaR,  13  H* 
212....xix.464. 

7.  A  motion  to  enter  an  eoconeretar  is  not  a  defence  to  the  scire  facia*,  bat 
an  appeal  to  the  discretion  of  the  court  for  a  summary  exercise  of  its  equitable 
power ;  and  the  refusal  of  the  motion  cannot  be  assigned  for  error.     lb. 

8.  Under  the  act  of  assembly  of  Virginia,  the  defendant  may  enter  special 
bail,  and  defend  the  suit  at  any  time  before  the  entering  up  of  judgment  upon 
a  writ  of  inquiry  executed  ;  and  the  appearance  of  the  defendant,  or  the  entry 
of  special  bail,  before  such  judgment,  discharges  the  appearance  baiL  Barik 
V.  Oolemany  6  W.  475 v.  127. 

9.  If  the  defendant  does  not  appear,  or  give  special  bail,  the  appearance  bail 
may  defend  the  suit,  and  is  liable  to  the  same  judgment  as  the  defendant  would 
have  been  liable  to ;  but  the  defendant  cannot  appear  and  consent  to  a  refer- 
ence, the  report  and  judgment  on  which  is  to  bind  the  appearance  bail  as  well 
as  himself.  Such  a  joint  judgment  is  erroneous,  and  will  be  reversed  as  to 
both.     lb. 

10.  The  mere  institution  of  insolvent  proceedings  in  Louisiana,  which  are 
not  prosecuted  to  a  discharge  of  the  debtor,  do  not  .release  his  bail.  L^  v. 
Auchinchss,  12  P.  234 xii.  708. 

C.    m  WHAT  COURT  AND  TO  WHAT  ACTIONS  LIABLE. 

Debt  on  a  recognizance  of  bail,  is  an  original  action,  and  need  not  be  brought 
in  the  court  in  which  the  judgment  was  rendered.  Deans  v.  Packard,  7  P.  276 
...  .X.  486. 
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BAILMENT. 


A.  GENERALLY,  48. 

B.  CARREERS,  48. 

L   GOODS. 

2.  PASSENOERS. 

A.    GENERALLY. 
Infra^  B.  2. 

B.  CARRIERS. 

1.      GOODS. 

1.  The  general  owner  of  specie  who  has  employed  a  person,  commonly 
ealled  an  expressman,  to  transport  it  for  him,  may  maintain  a  suit  against  the 
carriers,  who  are  proprietors  of  a  steamboat,  for  its  loss  through  the  fault  of 
the  steamboat  proprietors,  or  their  agents,  with  whom  such  expressman  had  a 
contract  to  transport  the  efiPects  in  his  charge.  New  Jersey  Steam  Navigation 
Gcmpany  v.  Merchant^  Bank  of  Boston,  6  H.  844. . .  .xvi.  722. 

2.  But  in  such  a  case  the  riglits  of  the  general  owner  are  controlled  by  a 
▼alid  contract  between  the  expressman  and  the  steamboat  proprietors.     lb. 

3.  A  stipulation  that  the  carriers  are  not  to  be  responsible  in  any  event  for 
loss  or  damage,  was  not  intended  to  exonerate  them  from  liability  for  want  of 
nfdinary  care.     Sk 

Bifroy  B.  2. 

2.      PA8SENGEBS. 

L  In  an  action  against  the  proprietor  of  a  stage-coach,  the  facts  that  the 
coach  was  npset,  and  the  plaintiff  injured,  are  sufficient  primd  facie  evidence 
of  negligence  or  want  of  skill  of  the  driver,  and  shifts  the  burden  of  proof  upon 
the  defendant,  to  show  that  the  driver  was  in  every  respect  qualified,  and 
acted  with  reasonable  skill,  and  the  utmost  caution ;  and  if  the  disaster  was 
occasioned  by  the  least  want  of  due  skill  or  of  prudence  on  his  part,  the  de- 
fendant was  answerable ;  but  not  if  it  was  occasioned  solely  by  physical  dis- 
ability arising  from  extreme  cold.  Stohe$  v.  SaUonttaUf  13  P.  181 ... .  xiiL 
Hi. 

2.  If  the  plaintiff  was  placed  in  peril  by  the  negligence  of  the  driver,  and 
jumped  from  the  stage,  reasonably  supposing  it  would  upset,  or  that  the  driver 
was  incapable  of  managing  his  horses,  he  may  recover,  though  jumping  in  fact 
increased  the  peril,  or  even  cansed  the  stage  to  upset.     /&. 

3.  The  theory  of  the  three  degrees  of  negligence  examined.  Steamboat 
New  World  v.  King,  16  H.  469 xxi.  260. 

4.  If  an  employment  requires  skill,  failure  to  exert  it  is  culpable  negligence, 
for  which  an  action  lies.     lb. 

5.  Under  the  13th  section  of  the  act  of  July  7, 1838,  (5  Stats,  at  Large, 
SOB,)  if  a  person  is  injured  on  board  a  steamboat  by  the  injurious  escape  of 
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Bteam,  it  is  incumbent  on  the  owners,  in  an  action  against  them,  to  prove  there 
was  no  negligence.     Ih, 

6.  An  allegation  that  the  plaintiff,  at  the  defendants'  request,  became  a  pas- 
senger in  a  certain  coach,  to  be  carried  for  a  certain  reward  to  the  defendants, 
and  thereupon  it  was  their  duty  to  use  due  care,  &c.,  lays  a  sufficient  founda- 
tion for  the  action  on  the  case,  by  showing  a  legal  duty  to  use  due  care,  &g. 
Stockton  v.  Bishop  J  4  H.  155. . .  .xvi.  65. 

7.  A  carrier  of  slaves  is  not  responsible  to  the  same  extent  as  a  carrier  of 
merchandise;  if  the  carriage  be  gratuitous,  he  is  liable  only  for  gross 
negligence.     Bo^ce  v.  Anderson,  2  P.  150. . .  .viii.  58. 


BANK  OF  THE  UNITED  STATES. 

CORPORATtONS,  D.  8. 

1.  The  Bank  of  the  United  States  is  not  restrained  by  its  charter  from 
purchasing  a  promissory  note.  Fleckner  v.  Bomk  of  the  United  States,  8  W. 
338 V.  437. 

2.  The  charter  of  the  Bank  of  the  United  States  confers  on  the  bank  the 
right  to  sue  in  any  circuit  court  of  the  United  States.  Such  a  suit  is  a  case 
arising  under  a  law  of  the  United  States,  within  the  meaning  of  those  words  in 
the  constitution ;  consequently,  it  is  within  the  judicial  power  of  the  United 
States,  and  congress  could  confer  upon  the  circuit  couils  jurisdiction  over  it. 
Osbom  V.  Bank  of  the  United  States,  9  W.  788. . . .  vi.  251. 

8.  An  agreement  <*  corruptly  and  usuriously"  to  loan  depreciated  bills, 
taking  therefor  a  note  on  time,  bearing  legal  interest,  is  a  violation  of  the 
charter  of  the  Bank  of  the  United  States.  Bank  of  the  United  States  v.  Owens, 
2P.  527.... viii.  198. 

4.  Exchanging  notes  of  the  Bank  of  Kentucky,  and  a  credit  at  that  bank, 
for  the  note  of  a  private  person,  is  not  dealing  or  trading,  within  the  prohibition 
in  the  charter  of  the  Bank  of  the  United  States.  Bank  of  the  United  States 
V.  Waggener,  9  P.  378 . . . .  xi.  895. 

Constitutional  Law,  A.  16,  N.  10, 11 ;  Criminal  Law,  B.  2,  3. 
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Criminal  Law,  B. 


BANKRUPT  LAWS. 

Constitutional  Law,  A,  L.  P. 

A.  OF  THE  COMMISSION,  ASSIGNMENT,  AND  THE  RIGHTS,  POWERS, 

AND  DUTIES  OF  ASSIGNEES,  45. 

B.  OF  THE  BANKRUPT  AND  HIS  RIGHTS,  46. 


BANKRUPT  LAWS.  45 

C.  OF  THE  CREDITORS,  46. 

1.  SET  OFF. 

2.  PREFERENCE  AND  LIEN. 

3.  CLAIMS  PROVABLE. 

4.  OTHER  MATTERS. 

D.  OF   THE   JURISDICTION    AND   POWERS    OF    COURTS    UNDER 

THESE  LAWS,  47. 

E.  LIMITATION  OF  ACTIONS,  47. 


A  OF  THE  COMMISSION,  ASSIGNMENT,  AND  THE  RIGHTS,  POWERS, 
AND  DUTIES  OF  ASSIGNEES.    (Insurance,  H.  2.) 

1.  Under  a  separate  commission  of  bankruptcy  against  one  partner,  only  his 
interest  in  the  joint  effects  passes.     Harrison  v.  Sterry^  5  C.  289 . . .  .ii.  267. 

2.  Upon  the  death  of  an  assignee  under  the  bankrupt  law  of  the  United 
States,  (2  Stats,  at  Large,  19,)  the  right  of  action  for  a  debt  due  to  the  bank- 
rupt vested  in  the  executor  of  the  assignee.  Richards  v.  Maryland  Insurance 
Company^  8  C.  84 ... .  iii.  36. 

Conflict  of  Laws,  B.  3. 

B.    OP  THE  BANKRUPT  AND  HIS  RIGHTS. 

1.  Under  the  bankrupt  act  of  1841,  (5  Stats,  at  Large,  440,)  fiduciary  debts, 
eontracted  before  the  passage  of  the  act,  constitute  no  objection  to  the  discharge 
of  the  debtor  from  other  debts.     Chapman  v.  Forsyth,  2  H.  202 ....  xv.  87. 

2.  A  balance,  due  from  a  factor  to  his  principal,  is  not  a  fiduciary  debt  within 
the  meaning  of  that  act.     lb. 

3.  Where  a  bankrupt,  having  a  valid  claim  for  a  large  sum,  on  the  govern- 
ment of  Mexico  for  the  seizure  of  a  vessel  and  cargo,  was  making  efforts  to 
obtain  its  allowance  and  payment  before  and  afler  his  bankruptcy,  but  gave  no 
information  concerning  it  to  his  assignee,  and  inserted  in  his  schedule  no  allu- 
sion to  it  except  **  Mexican  Republic  subject  to  a  mortgage."  Held,  that  a 
parclia?e  by  him  of  all  his  effects  for  a  nominal  sum,  from  his  assignee,  in  the 
name  of  a  third  person,  at  an  auction  sale  held  under  an  order  of  the  court  in 
bankruptcy,  was  fraudulent  and  void.    Olarh  v.  Clark,  17.  H.  315 xxi.  520. 

4.  The  assignee  being  dead  and  no  other  appointed,  held,  that  a  bill  by  a 
creditor  in  behalf  of  himself  and  all  other  creditors,  to  which  the  new  assignee, 
when  appointed,  made  himself  a  party,  filed  within  the  time  required  by  the 
eighth  section  of  the  act  of  March  3,  1849,  (9  Stats,  at  Large,  394,)  was  in 
compliance  with  that  act,  and  the  circuit  court  for  the  District  of  Columbia  could 
adjudicate  on  the  title  to  the  fund.     Ih. 

5.  A  certificate  of  discharge  under  the  bankrupt  law,  (5  Stats,  at  Large,  440,) 
af  the  United  States,  did  not  release  the  bankrupt  from  a  fine  imposed  by  a 
coart  of  chancery  of  a  State,  for  breach  of  an  injunction.  Spalding  v.  New 
lonfe,  4  H.  21 xvi.  12. 


46  BANKRUPT  LAWS. 

C.    OF  THE  CREDITORS. 

1.   SET-OFP. 

Under  the  bankrupt  act,  (2  Stats,  at  Large,  19,)  a  debt  due  from  a  firm, 
of  which  the  bankrupt  was  a  member,  dissolved  before  the  bankruptcy,  may  be 
set  off  against  a  debt  due  to  the  bankrupt  alone,  in  an  action  by  his  assignee. 
Tucker  v.  OxUyj  5  G.  34 IL  188. 

2.  PBEFERENCB  AND  LIEN. 

1.  Under  the  bankrupt  law  of  August  12,  1841,  (5  Stats,  at  Large,  440,)  a 
circuit  court  of  the  United  States  rightly  dismissed  a  bill,  the  object  of  which 
was  to  deprive  a  creditor  of  the  benefit  of  a  judgment  recovered  in  a  state 
court  prior  to  the  bankruptcy,  and  which  operated  as  a  mortgage  on  the  lands 
of  the  bankrupt,  no  fraud  or  other  cause  of  invalidity  being  alleged.  Ntigenl  v. 
Boyd,^  H.  426....  XV.  501. 

2.  A  lien  acquired  by  a  decree  of  a  state  court  in  a  suit  instituted  afier 
notice  of  an  act  of  bankruptcy  committed  by  a  merchant,  is  invalid ;  and  the 
party  who  has  received  property  of  the  bankrupt,  or  its  proceeds,  under  such  a 
decree,  must  account  to  the  assignee  therefor.  Shawhan  v.  Wherrittj  7  H.  627 
....  xvii.  828. 

8.  An  attachment  on  mesne  process^  under  the  laws  of  New  Hampshire, 
creates  a  lien,  protected  by  the  proviso  of  the  second  section  of  the  bankrupt 
act  of  1841,  (5  Stats,  at  Large,  442,)  and  not  defeasible  by  the  interposition 
of  the  plea  of  a  discharge  of  the  bankrupt  in  bar  of  the  action.  Peck  v.  Jennesii 
7  H.  612 xvii.  320.     CoUyy  v.  Leddm,  7  H.  626 ... .  xvii.  328. 

Priority  of  Payment  of  the  United  States,  A.  9. 

8.   CLAIMS  provable. 

Under  the  4th  and  5th  sections  of  the  bankrupt  act  of  1841,  (5  Stats,  at 
Large,  448,  444,)  a  surety,  for  a  debt  payable  infuturo  at  the  time  of  the  de* 
cree  of  bankruptcy,  could  prove  his  claim  ;  and  the  bankrupt  is  discharged  by 
his  certificate  from  all  liability  to  the  surety  for  money  subsequently  paid  on 
account  of  the  debt.     Mace  v.  Wdhj  7  H.  272. .  •  .xviL  117. 

Supra,  B.  5. 

4  other  matters. 

1.  A  fiduciary  creditor  is  not  affected  by  proceedings  in  bankruptcy,  unless 
he  has  voluntarily  come  in  and  proved  his  debt  Cffu^pman  v.  Fonyth,  2  EL 
202 XV.  87. 

2.  Where,  by  the  local  law,  a  judgment  or  execution  makes  a  lien  on  prop- 
erty, a  power  of  attorney  given  by  the  debtor  to  confess  judgment,  is  a  security 
made  or  given  by  the  debtor,  under  the  second  section  of  the  bankrupt  act,  (5 
Stats,  at  Large,  442,)  and  is  void,  if  accompanied  by  the  facts  which,  acoording 
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(0  thiit  act,  avoid  securities,  made  or  given  by  the  debtor.    Buckingham  v 
McLeanj  13  H.  150. . .   xiz.  440. 

3.  But  it  is  not  sufficient  to  avoid  it  that  the  debtor  should  have  contemplated 
a  state  of  insolvency ;  he  must  have  contemplated  an  act  of  bankruptcy,  or  an 
application  by  himself  to  be  declared  a  bankrupt,  at  the  time  when  he  gave  the 
power  of  attorney.     Ib» 

4.  The  giving  of  such  a  power  of  attorney  is  not,  per  se^  an  act  of  bankruptcy, 
unless  done  willingly,  or  fraudulently ;  and  it  is  not  fraudulent,  if  the  donee  be 
a  b(md  Jide  creditor,  unless  the  debtor  contemplated  bankruptcy  in  the  sense 
above  explained,    lb. 

D.    OP  THE  JURISDICTION  AND  POWERS  OF  COURTS  UNDER 

THESE  LAWS. 

1.  Over  a  suit  pending  in  the  court  of  common  pleas  of  the  State  of  New 
Hampshire,  or  any  question  involved  therein,  the  district  court  of  the  United 
States  sitting  in  bankruptcy,  could  exercise  no  control,  either  directly,  or  by 
enjoining  the  plaintifiP.  Peck  v.  JennesSf  7  H.  612 .. .  .xvii.  320 ;  Cb%  v.  Led" 
den,7  U.  ^26. ..  .XYil  32B. 

2.  Where  the  district  court,  sitting  in  bankruptcy,  reformed  a  first  mortgage 
without  notice  to  the  second  mortgagee,  and  subsequently,  on  the  petition  of  the 
assignee,  and  with  notice  to  the  second  mortgagee,  caused  the  mortgaged  prop 
eity  to  be  sold,  held,  that  the  second  mortgagee  was  bound  by  this  last  proceed- 
ing, and  could  not  maintain  a  bill  against  the  first  mortgagee,  who  was  the 
piychaser  under  the  sale,  to  charge  his  second  mortgage  on  the  property. 
Fawier  v.  Bart,  13  H.  373 xix.  538. 

3.  Under  the  bankrupt  act  of  August  12, 1841,  (5  Stats,  at  Large,  440,)  the 
district  courts  had  power  to  order  a  sale  of  property  of  the  bankrupt,  under 
mortgage,  and  make  a  title  free  from  the  mortgages,  marshalling  and  disposing 
of  the  proceeds,  according  to  the  priorities  of  those  interested.  Himston  v.  City 
Bank  of  New  OrleanSy  6  H.  486 xvi.  790. 

4.  The  bankrupt  act  of  August  19, 1841,  (5  Stats,  at  Large,  440,)  conferred 
opon  district  courts  of  the  United  States  power  to  determine  the  validity  of  a 
mortgage  alleged  to  exist  on  the  property  of  the  bankrupt.  JEx  parte  Ghristyj 
3H.  292.... XV.  461. 

5.  The  bankrupt  act  of  1841,  §  13,  (5  Stats,  at  Large,  448,)  makes  the  pro- 
ceedings matter  of  record,  and  the  public  notice  of  them,  required  by  the  act, 
having  been  given,  the  creditors  cannot  impeach  the  decree  of  bankruptcy  col- 
laterally, but  are  bound  thereby  as  by  a  decree  in^rem,  Shawhan  v.  WherriUj 
7IL627....xviL328. 

E.    LIMITATION  OF  ACTIONS. 

The  eighth  section  of  the  bankrupt  act,  (5  Stats,  at  Large,  446,)  limits  actions 
to  recover  property,  &c,  against  a  claimant  other  than  the  bankrupt  dark  v 
Ckarky  17  H.  315 xxi.  520. 
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BANES. 

Corporations. 

1.  The  subscription  of  the  whole  amount  of  the  capital  stock  of  a  bank  u  not 
a  condition  precedent  to  its  corporate  existence^  unless  made  so  bj  the  temis 
of  its  charter.  Minor  v.  Mechanics^  Baank  of  Alexandria,  1  P.  46....vii, 
445. 

2.  If  a  bank  receive,  as  genuine,  forged  notes  purporting  to  be  its  own,  stkI 
pass  them  to  the  credit  of  a  depositor  who  acts  in  good  faith,  it  is  bound  by 
the  credit  thus  given,  and  the  notes  must  be  treated  as  cash.  BaTik  of  the 
United  States  v.  Bank  of  the  State  of  Georgia^  10  W.  333 . . . .  vi.  423. 

3.  A  bank  which  receives  a  bill  for  collection  is  the  agent  of  the  liolder,  not 
of  another  bank  which  merely  transmits  the  bill  for  the  holder,  and  is  liable  to 
the  holder  for  a  want  of  due  diligence.  Bank  of  Washington  v.  Triplettj  1  P. 
26 vii.  433. 

4.  If  negotiable  paper,  not  at  maturity,  be  indorsed  and  delivered  to  a  bank 
merely  for  collection,  and  be  sent  by  such  bank  to  another  bank  for  collection, 
without  notice  that  it  does  not  belong  to  the  former,  the  latter  may  retain  the 
paper  and  its  proceeds  to  satisfy  a  claim  for  a  general  balance  against  the 
former,  if  that  balance  has  been  allowed  to  arise  and  remain  on  the  faith  of 
receiving  payment  from  such  collections,  pursuant  to  a  usage  between  the  two 
banks.     Bank  of  the  Metropolis  v.  New  England  Bank,  1  H.  234. . .  .xiv.  583. 

5.  If  a  note  is  discounted  in  renewal  of  a  former  note,  the  law  does  not 
prevent  the  bank  from  charging  the  former  note  to  the  last  indorser,  and 
crediting  him  with  the  proceeds  of  the  last  note.  FuUerton  v.  Bank  of  the 
United  States,  1  P.  604 vii.  723. 

6.  If  the  bank,  on  presentation  of  the  certificate  of  deposit,  tender  one  half 
its  amount,  it  is  too  late  aflerwards  to  object  that  no  check  accompanied  the 
certificate.  Bank  of  the  Commonwealth  of  KenttLchy  v.  Wister,  2  P«  318... . 
viii.  123. 

7.  A  banking  corporation,  authorized  to  deal  in  exchange,  is  empowered  by 
iti>  charter  to  purchase  bills,  through  an  agent,  in  another  State.  Bank  of 
Augusta  v.  Earle,  13  P.  519 . . .  .xiii.  277. 

8.  This  power,  conferred  by  the  law  of  one  State,  can  have  no  operation  in 
another  State,  save  through  that  comity  which  is  part  of  the  law  of  nations.    Ih, 

9.  Though  all  the  corporators  are  citizens  of  the  State  which  created  the 
corporation,  the  artificial  being,  created  by  the  charter,  cannot  claim  the  riglil5 
of  tiie  corporators  as  citizens  of  the  United  States,  to  make  contracts  in  other 
States.     lb, 

10.  A  corporation  can  exist  only  within  the  limits  of  the  sovereignty  which 
created  it,  but  it  may  act  elsewhere,  through  agents,  if  the  laws  of  other  coun- 
tries permit.     lb, 

11.  By  the  comity  of  nations,  foreign  corporations  are  allowed  to  make  con- 
tracts within  their  limits,  not  contrary  to  their  known  policy,  or  injurious  to 
their  interests.     lb, 

1 2.  There  is  nothing  in  the  constitution  or  laws  of  Alabama  which  enables 
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thk  eonrt  to  declai'e  that  the  purchase  of  bills  of  exchange  there,  bj  a  foreign 
coqx)naion,  is  contrary  to  the  policy  of  that  State*    lb. 

13.  The  Mechanics'  Bank  of  Alexandria,  under  its  charter,  has  no  lien,  for 
debts  of  a  trustee,  on  stock  held  in  trust,  with  the  knowledge  of  the  board  of 
directors.    Mechanic^  Bank  of  Alexandria  v.  Seton,  1  P.  299 . . . .  vii.  585. 

14.  A  condition  of  a  cashier's  bond,  ''  well  and  truly  to  execute  the  duties 
of  cashier,"  includes  not  only  honesty,  but  re^isonable  skill  and  diligence. 
Mwr  V.  Mechanics*  Bank  of  Alexandria,  1  P.  46 ... .  vii.  445. 

15.  A  usage  of  the  board  of  directors,  to  permit  the  cashier  to  misapply  the 
funds  of  the  bank,  cannot  exonerate  his  sureties,     lb. 

16.  The  cashier's  bond,  in  this  case,  was  held  to  cover  all  defaults  in  duties, 
from  time  to  time  annexed  to  the  office,  by  those  having  the  control  of  the 
bank.    3. 

17.  If  a  cashier,  on  leaving  his  office,  fail  to  pay  over  or  account  to  the  bank 
for  any  part  of  the  moneys  of  the  bank  received  by  him,  the  presumption  is 
that  he  wilfully  wasted  or  misapplied  them,  and  the  burden  is  on  him  or  his 
sureties  to  show  the  contrary.     lb. 

18.  The  acceptance  of  a  cashier^s  bond  by  the  board  of  directors  of  the  bank, 
may  be  proved,  without  the  production  of  a  written  record,  by  the  facts  that 
the  person  acted  as  cashier,  and  was  recognized  as  such  by  the  directors,  and 
that  the  bond  was  required  to  be  given  as  a  condition  precedent  to  his  so 
acting,  and  was  actually  among  the  corporate  documents.  Bank  of  the  United 
States  V.  Dandridgey  12  W.  64. . .  .vii.  29. 

Eqihtt,  a,  20. 


BARRATRY. 

Shippikg,  G. 


bastard. 

The  act  of  assembly  of  Maryland,  of  1825,  declaring  illegitimate  children 
to  be  capable  of  inheriting  from  their  mother  or  from  each  other,  &&,  is  not 
limited  to  the  children  of  those  capable  by  law  of  being  married,  but  extends 
to  the  issue  of  an  incestuous  connection.  Brewen's  Lessee  v.  Mougher,  14  P 
178....xiiL419. 


BETTERMENTS. 

Meliorations. 


crKT.  DIO. 
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61. 

A    FORM  AND  REQUISITES,  AND  WHAT  ARE  FOREIGN  BILLS. 

1.  The  words  ^  ne  vcirieiur"  written  on  a  negotiable  note  hj  a  notary,  do 
not  restrain  its  negotiability,  bj  the  laws  of  Louisiana.  Fkckner  v.  The  Bank 
of  the  United  States,  8  W.  888 v.  487. 

2.  A  bill  of  exchange  drawn  in  one  State  upon  a  person  in  another  State, 
and  payable  in  the  latter  State,  is  a  foreign  bill  within  the  meaning  of  the  11th 
section  of  the  judiciary  act,  (1  Stats,  at  Large,  78 ;)  and  if  its  holder  is  competent 
to  sue  the  defendant  in  a  circuit  court,  it  is  of  no  importance  that  the  original 
payee  was  not  thus  competent.     Buckner  v.  Ftnley,  2  P.  586  . . . .  viii.  218. 

8.  A  bill  of  exchange  drawn  in  Kentucky  by  one  resident  of  that  State  on 
another  resident  there,  but  payable  in  New  Orleans,  \s^  a  foreign  bill,  and  the 
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holder  is  entitled,  bj  the  law  merchant,  to  recover  of  the  drawer,  after  protest 
for  non-payment,  damages  for  reexchange ;  the  parties  having  liquidated  those 
damages,  it  was  presumed  they  adopted  the  proper  rate.  Bank  of  the  United 
States  V.  Daniely  12  P.  32 xii.  618. 

4.  The  following  paper : — 

**  No.  959.    Mississippi  Union  Bank,  Jackson,  (Miss.,)  February  8,  1840. 

^  I  hereby  certify  that  Hugh  Short  has  deposited  in  this  bank,  payable  twelve 
months  from  1st  May,  1839,  with  five  per  cent  interest  till  due,  fifteen  hundred 
dollars,  for  the  use  of  Henry  Miller,  and  payable  only  to  his  order,  upon  the 
return  of  this  certificate.  $1,500.  Wm.  P.  Grayson,  Cashier," — not  being 
paid  at  maturity  and  due  demand  made,  and  notice  to  an  indorser  having  been 
given,  held  that  it  was  negotiable  and  the  indorser  liable.  MiUer  v.  Austen^  18 
a218....xix.467. 

B.    PARTIES,  AND  HEBEIN  OF  ACCEPTANCES  AND  PAYMENTS  FOR 

HONOR. 

1.  Though  one  dealing  with  an  agent  is  generally  bound  to  know  the  extent 
of  his  powers,  yet,  if  the  principal  has,  by  his  acts  or  declarations,  authorized 
a  third  person  to  believe  that  the  agent  has  power  to  draw,  and  such  third  per- 
son has  taken  the  agent's  bills,  the  principal  cannot  accept  them  for  the  honor 
of  such  third  person.     Sehimmelpennick  v.  Bayard^  1  P.  264. . . .  vii.  560. 

2.  If  drawees  were  bound  in  good  faith  to  accept,  they  cannot  assume  the 
position  of  acceptors  stqmi  protest,  for  the  honor  of  an  indorser.     lb. 

3.  If  a  drawee  has  been  in  the  habit  of  receiving  consignments  from  the 
drawer,  and  has  an  open  account  with  him,  he  is  not  bound  to  accept  a  bill, 
though  in  fact  drawn  against  a  particular  shipment,  if  the  letter  of  advice 
merely  directed  him  to  charge  the  bill  in  account,  and  the  state  of  the  account 
was  puch  that  the  drawee  had  no  funds  of  the  drawer.     Ih. 

4.  An  acceptor,  supra  protest,  for  the  honor  of  the  indorser,  may,  on  pay- 
ment of  the  bill,  recover  of  the  indorser,  though  he  accepted  at  the  instance 
of  the  drawee,  and  as  his  agent,  provided  the  indorser  is  not  damnified  by  this 
indirect  mode  of  proceeding  on  the  part  of  the  drawee.  Konig  v.  Bayard^  1 
P.  250  .    .vii.  558. 

C.    CONSIDERATION  AND  ITS  FAILURE. 

1.  Under  the  Virginia  act  of  1775,  the  actual  consideration,  though  different 
from  that  stated  on  the  face  of  the  bill,  governs,  and  the  jury  having  found  that 
to  be  such  as  to  take  the  case  out  of  the  statute,  the  statement  on  the  face  of 
the  bill  is  immateriaL     Brawn  v.  Bany,  3  D.  365 ...  .1.  261. 

2.  Although  the  consideration  of  a  promissory  note  fail,  by  reason  of  th** 
failure  of  the  payee  to  perform  his  part  of  the  agreement  upon  which  it  was 
given,  yet  if  a  new  agreement  as  a  substitute  for  the  old  one  be  entered  into 
between  the  original  parties  to  the  note,  this  failure  of  the  original  considera- 
tion creates  no  equity  in  fiEivor  of  the  maker  of  the  note  against  the  indorsee, 
even  in  Virginia.     Young  v.  Grundy^  7  C.  548 . . .  .ii.  666. 

3.  Where  a  promissory  note  was  given  for  the  purchase  of  real  property, 
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held  thai  the  faila^  of  consideration  through  defect  of  title  must  be  total,  in 
order  to  constitute  a  good  defence  to  an  action  on  the  note.  Greenleafy.  Gaok^ 
2  W.  13....iv.  5. 

4.  But  where  the  note  is  given  with  full  knowledge  of  the  extent  of  the 
encumbrance,  and  the  party  thus  consents  to  receive  the  title,  its  defect  is  uo 
legal  bar  to  an  action  on  the  note.     lb, 

5.  Any  partial  defect  in  the  title  or  the  deed  is  not  inquirable  into  by  a 
court  of  law  in  aa  action  on  the  note ;  but  the  party  must  seek  relief  in 
chancery.    lb. 


D.    PRESENTMENT  FOR  ACCEPTANCE  AND   PROCEEDraGS 

THEREON. 

Agent,  E,  1 ;  Infra,  F. 


E.    PRESENTMENT  FOR  PAYMENT  AND  PROCEEDINGS  THEREON. 

Infra,  F. 

1.  A  notary  must  present  the  bill  to  the  acceptor,  when  he  demands  pay- 
ment thereof;  and  a  protest,  which  states  only  that  payment  was  demanded,  is 
not  admissible  in  evidence  to  prove  presentment  of  the  bill.  This  rule  of  the 
law  merchant  exists  in  Louisiana.     Muswn  v.  Lake,  4  H.  262. . .  .xvi.  103. 

2.  A  mistake  in  the  christian  name  of  the  acceptor,  in  a  copy  of  a  bill  of 
exchange  inserted  in  the  protest,  the  other  descriptive  particulars  being  suffi- 
cient to  identify  the  bill,  does  not  vitiate  the  protest.  Dennistaun  v.  Stewart, 
17  H.  606....xxi.  722. 

3.  No  protest  of  a  promissory  note  is  necessary,  by  the  common  law.  Tcung 
V.  Bryan,  6  W.  146 v.  43. 

4.  A  protest  of  an  inland  bill  or  promissory  note  is  not  necessary,  nor  is  it 
evidence  of  the  facts  stated  in  it     Dnion  Bank  v.  Byde,  6  W.  572 ....  v.  169. 

5.  When  the  action  is  founded  on  non-payment  of  bills  of  exchange,  it  is  not 
necessary  to  produce  protests  for  non-acceptance.     Olarke  v.  RvmcU,  3  D.  415 

....i.  295. 

6.  It  is  not  necessary,  in  Mississippi,  or  by  the  general  law  merchant,  that 
a  promissory  note  should  be  protested  by  a  notary,  or  that  he  should  give  Uie 
notices  of  the  dishonor.    Burke  v.  McKay,  2  H.  66 ...  •  xv.  35. 

7.  To  charge  one  who  indorses  a  promissory  note  for  the  accommodation  of 
the  maker,  a  demand  on  the  maker  and  notice  to  the  indorser  are  neoessaiy. 
FrencKs  Executrix  v  Bank  of  Qohtmbia,  4  G.  141  •  •  •  .ii.  48. 

8.  A  demand  of  payment  of  a  promissory  note  must  be  made  of  the  maker, 
on  the  last  day  of  grace ;  and  where  the  indorser  resides  in  a  different  place, 
notice  of  the  default  of  the  maker  should  be  pat  into  the  post-office  early 
enough  to  be  sent  by  the  mail  of  the  succeeding  day.  Lenox  v.  jRobertSj  2  W. 
873 iv.  139. 

9.  Where  the  maker  of  a  note,  within  ten  days  before  it  became  payable, 
had  removed  into  another  jurisdiction  without  the  knowledge  of  the  holder,  a 
presentment  at  his  last  place  of  abode  in  the  jurisdiction  was  held  sufficient 
M'Gruder  y,  BanJo  of  WashingUm,  9  W.  598 vi.  204. 


BILLS,  NOTES,  AND  CHECKS.  53 

10.  Though  the  maker  of  a  note  be  dead,  and  the  indorser  be  his  adminis* 
trator,  a  demand  on  him  a«  administrator,  and  notice  to  him  as  indorser,  are 
necessary  to  charge  him  as  indorser.  Mdgruder  v.  Union  Bank  of  Georgetoym^ 
3  P.  87 . . . .  viii.  299. 

11.  Demand  on  the  maker  of  a  note,  payable  at  a  bank,  need  not  be  aver- 
red or  proved ;  failure  to  make  the  demand,  and  damage  therefrom,  is  matter 
of  defence.     Braiston  v.  Gihaanj  9  H.  263 ....  xviii.  1 36. 

12.  On  a  note  payable  at  and  owned  by  a  bank,  no  formal  demand  of  pay- 
ment is  necessary  ;  it  is  sufficient  if  the  note  is  at  the  bank,  and  remains  unpaid 
at  the  expiration  of  business  hours.  Bcmk  of  the  United  States  v.  Ccameal, 
2  P.  548.... viii.  204. 

13.  It  is  sufficient  evidence  of  a  demand  of  payment  of  a  note  made  payable 
at  a  particular  bank,  that  the  note  was  at  the  bank,  was  its  property,  and  was 
unpaid  at  maturity.    FuU&rton  v.  Bank  of  the  United  States^  1  P.  604 .... 
▼ii.  723. 

14.  In  an  action  against  an  indorser,  on  a  note  payable  at  a  particular  bank, 
the  bank  not  being  the  holder,  an  averment  of  a  demand  at  that  bank  is  indis- 
pensable.    Bank  of  the  United  States  v.  ^S^t^,  11  W.  171 . . . .  vi.  547. 

15.  But  if  the  bank  is  the  holder,  an  allegation  that  the  note  was  presented 
to  the  maker  and  payment  refused,  under  which  competent  evidence  of  a  de- 
mand was  introduced  at  the  trial  without  objection,  is  so  far  sufficient  that  the 
judgment  will  not  be  reversed.     Ih, 

16.  A  protest  of  a  bill,  payable  at  and  held  by  a  bank,  need  not  state  to 
what  officer  it  was  presented,  or  who  replied  it  would  not  be  paid  ;  a  statement 
that  it  was  presented  at  the  bank,  and  payment  refused,  is  sufficient.  Bildebum 
v.  Turner,  5  H.  69. . .  .xvi.  304. 

17.  If  a  bill  has  been  duly  presented  for  payment  or  acceptance,  and  the  pre- 
sentment noted,  the  protest  may  be  drawn  up  afterwards,  when  convenient. 
Bailey  v.  Bozier,  6  H.  23 xvi.  587. 

18.  Though  a  usage  existed  in  the  District  of  Columbia,  and  had  been  sanc- 
tioned by  decisions  of  this  court,  not  to  demand  payment  of  notes  discounted  by 
banks,  until  the  day  afler  the  third  day  of  grace,  yet  a  note  not  discounted,  and 
not  within  this  usage,  is  governed  by  the  law  merchant.  Cookendorfer  v.  BreS' 
ton,  4  H.  317 xvi.  124. 

EviPSNOEy  F.  4;  Pbotbst,  2. 
F.   NOTICE  TO  DRAWERS  AND  INDORSERS. 

1.  FOBM   OF  NOTICE. 

1.  In  a  notice  to  an  indorser,  it  is  not  necessary  to  name  the  holder.  AftUt  v. 
Bank  of  the  United  States,  11  W.  431 vi.  652. 

2.  A  notice  which  states  the  demand  and  dishonor  of  a  note,  and  that  it 
comes  from  the  holder  or  his  agent,  is  sufficient,  without  stating  in  terms  that 
the  holder  looks  to  the  indorser  for  payment  Bank  of  the  United  States  v. 
Otmeal,  2  P.  543 . . .  .viii.  204. 

3.  A  note  for  $1,400,  but  having  the  figures  $1,457  in  the  margin,  was 
described  in  the  notice  to  the  indorser  as  a  note  for  $1,457 ;  the  parties  and 

5* 
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the  date  were  correctl  j  named ;  it  was  the  only  note  of  that  maker  and  indorser 
in  the  bank,  which  was  described  as  the  holder.  JSTeld,  that  the  variance  wati 
not'  material.    Bank  of  Alexandria  v.  Swann,  9  P.  3d ....  xL  274. 

4..  A  variance  between  the  note  and  its  description  in  the  notice  is  not  fatal, 
unless  it  render  the  notice  insufficient  to  apprise  the  indorser  what  note  is 
referred  to.    Mils  v.  Bank  of  the  United  States,  11  W.  431 ....  vi.  652. 

5.  Such  a  notice  need  not  declare  that  a  demand  was  made  on  the  maker  at 
the  place  where  the  note  was  made  payable ;  it  is  enough  if  it  states  a  demand 
on  the  maker,  without  showing  where  it  was  made.    lb. 

2.   WHEN,  AND   HOW,   AND   BT   WHOM   SENT   OB   GIYEN. 

1.  Where  the  second  day  of  grace  falls  on  Saturday,  it  is  the  last  day  of 
grace  ;  and  notice  of  non-payment  given  to  the  drawer  of  a  bill  on  that  day, 
after  a  demand  upon  the  acceptor  on  the  same  day,  afler  business  hours,  is 
sufficient  to  charge  the  drawer.    Bmsard  v.  Levering,  6  W.  102 .  i  • .  v.  22. 

2.  Notice  to  the  drawer,  by  putting  the  same  into  the  post-office,  where  the 
persons  live  in  different  places,  is  good.     Ih, 

3.  After  demand  upon  the  maker  of  a  note,  on  the  third  day  of  grace,  notice 
to  the  indorser  on  the  same  day,  is  sufficient  by  the  general  law  merchant 
Lindenherger  v.  BeaU,  6  W.  104 ....  v.  23. 

4.  Evidence  of  a  letter,  containing  notice,  having  been  put  into  the  post- 
office,  directed  to  the  indorser,  at  his  place  of  residence,  is  sufficient  proof  of  the 
notice  to  be  left  to  the  jury,  and  it  is  unnecessary  to  give  notice  to  the  defendant 
to  produce  the  letter  before  such  evidence  can  be  admitted.    Ih, 

5.  Notice,  sent  by  mail,  the  next  day  after  the  dishonor  of  the  note,  is  in 
due  time.    Bank  of  Alexandria  v.  Swann,  9  P.  83 ....  xi.  274. 

6.  An  indorser  resided  in  the  country,  two  or  three  miles  from  the  town  of 
Georgetown,  where  the  note  was  payable,  and  was  in  the  habit  of  receiving  his 
letters  at  the  post-office  of  that  place ;  held,  that  a  notice  put  into  that  post- 
office  and  directed  to  him  at  Greorgetown,  was  sufficient.  Bank  of  Oohim' 
hia  V.  Lawrence,  1  P.  578 ....  vii.  707. 

7.  Where  a  note  is  sent  by  the  indorsee  to  the  bank  at  which  it  is  payable, 
for  collection,  and  the  indorser  lives  in  the'  same  town  in  which  the  bank  is 

> 

established,  notice  must  be  given  to  him  personally,  or  left  at  his  dwelling ;  it 
is  not  sufficient  to  place  it  in  the  post-office.  Bowling  v.  Harrison,  6  H.  248 
....  xvi.  672. 

8.  A  notice  to  an  indorser  may  be  given  by  any  agent  of  the  holder,  and  a 
notary  who  has  possession  of  the  note  is  presumed  to  be  such  agent.  Sbrru 
v.  RoUnson,  4  H.  336.  • .  -xvi.  133. 

Supra,  E.  6, 8. 

3.   WHEBE  DIBECTBD  OB  LEFT,  AND  HEBEIN  OF  DT7E  DILIOENCE  IN  B£SP£CT 

THEBETO. 

1.  K  an  indorser  is  in  the  habit  of  receiving  his  letters  at  either  one  of  three 
post-offices,  a  notice  directed  to  him  at  either,  and  sent  by  mail,  is  sufficient. 
Bank  of  the  United  States  v.  Corneal,  2  P.  543 viiL  204. 
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2.  Where  bills  were  dated  at  a  particular  place,  it  is  due  diligence  to  direct 
the  notice  there,  in  the  absence  of  all  knowledge  by  the  holder,  or  the  notary, 
that  it  is  not  the  residence  of  the  drawer.  Dickins  v.  Beal,  10  P.  572 ....  xii. 
246. 

d.  Where  the  holder  of  a  bill  inquired  of  a  person  trading  at  a  particular 
place,  if  he  knew  where  an  indorser  resided,  and  he  replied  he  resided  at  that 
place  where  he  traded,  and  it  did  not  appear  that  the  holder  had  any  better 
means  of  knowledge,  it  was  held  he  had  used  due  diligence  to  learn  the  place  of 
abode  of  such  indorser,  and  that  a  notice,  put  into  the  post-office,  directed  to  him 
there,  was  sufficient     Lambert  v.  Ghiselin^  9  H.  552. . .  .xviii.  256. 

4  After  due  diligence  has  been  used,  and  notice  sent  accordingly,  the  holder 
is  not  obliged  .to  give  any  further  notice,  though  he  should  afterwards  discover 
that  the  notice  was  directed  to  a  place  where  the  indorser  did  not  reside.     Ih. 

5.  There  is  no  absolute  obligation  incumbent  on  the  notary,  who  does  not 
know  the  residence  of  an  indoi*ser,  to  inquire  of  the  holder  of  the  note.  It 
depends  on  the  circumstances,  the  question  being  whether  due  diligence  has 
been  used  to  discover  his  residence.  Harris  v.  Hohinson,  4  H.  d36...  .xvL 
133. 

6.  A  notary  called  at  the  dwelling-house  of  an  indorser,  who  usually  resided 
in  the  same  town  where  a  note  was  payable  and  the  holder  resided,  to  give 
notice  of  its  dishonor.  He  found  the  door  locked,  and,  on  inquiry  of  the  nearest 
resident,  was  informed  the  indorser  and  his  family  had  left  town  on  a  visit. 
Eeld,  this  complied  with  the  obligation  of  the  holder  as  to  notice.  Williams  v. 
Bank  of  the  United  States^  2  P.  96 viii.  80. 

7.  Notice  lefl  at  the  store  of  the  son  of  an  indorser,  who  resided  in  the  same 
baSding,  but  had  a  usual  place  of  business  elsewhere,  is  not  sufficient.  Bank  of 
the  United  States  v.  Corcoran,  2  P.  121 .. .  .viii.  44. 

8.  Notice  to  an  indorser,  left  with  a  fellow-boarder  at  a  private  boarding- 
house,  where  the  indorser  lodged,  he  being  absent,  is  sufficient  Bank  of  the 
United  States  v.  ffatch,  6  P.  250 x.  104. 

Suproj  E.  2,  8. 

4.   HOW  PROVED. 

1.  K  notice  has  not  been  left  with  an  indorser,  or  at  his  place  of  residence  or 
business,  or  deposited  in  the  post  for  him,  the  evidence  that  it  duly  reached  him 
fihoald  be  dear  and  direct  The  interests  of  commerce  forbid  a  departure  from 
the  settled  rules  as  to  notice,  by  leaving  juries  to  find  actual  notice  upon  loose 
and  indeterminate  evidence.  Bank  of  the  United  States  v.  Corcoran,  2  P.  121 
....  viii.  44. 

2.  Testimony  by  a  notary,  that  he  sent  notice,  is  admissible,  without  produc- 
ing a  copy  of  the  notice,  or  proving  its  contents.  Dickins  v.  Beal,  10  P.  572 
....  xti.  246. 

3.  The  holder  may  either  prove  the  use  of  due  diligence  to  give  notice,  or 
(hat  notice  was  in  fact  received  by  the  drawer  in  due  season.     Ih, 

4.  Evidence  of  the  routes  and  course  of  the  post  may  be  admissible  upon 
cither  of  these  questions.     lb. 

Evidence,  H.  4. 
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5.  WHEN  WAIVED   OB   OTHEBWISE  NOT  BEQUIBED. 

1.  The  following  undertaking  of  the  indorser  of  a  promissory  note,  ^I  do 
request  that  hereafter  any  notes  that  may  fall  due  in  the  Union  Bank,  on  which 
I  am  or  may  be  indorser  shall  not  be  protested,  as  I  will  consider  myself  bound 
in  the  same  manner  as  if  the  said  notes  had  been  or  should  be  legally  protested," 
held  to  be  a  waiver  of  demand  and  notice ;  both  parties  having  had  a  course  of 
dealing  founds  on  that  construction.  Union  Bank  v.  Hyde,  6  W.  572... .v. 
169. 

2.  If  an  indorser  who  has  not  been  duly  notified  unconditionally  promise  to 
pay  the  note,  with  a  knowledge  of  all  material  facts,  it  is  not  necessary  to  prove 
notice  or  demand ;  but  saying  he  knew  the  maker  had  not  paid  it,  and  was  not 
to  pay  it,  that  it  belonged  to  himself  alone  to  pay  it,  is  not  sufficient,  unless  the 
indorser  knew  there  had  been  no  demand,  and  that  so  he  was  discharged. 
Thornton  v.  Wynn,  12  W.  183 vii.  108. 

8.  With  some  exceptions,  notice  of  the  dishonor  of  a  bill  need  not  be  given  to 
a  drawer  who  had  no  funds  dn  the  hands  of  the  drawee,  or  any  right  to  draw. 
Dtckins  v.  Beal,  10  P.  572 xii.  246. 

4.  A  drawer  had  funds  in  the  hands  of  the  acceptor  when  the  acceptance  was 
made,  but  withdrew  them,  under  an  agreement  to  provide  other  funds  before  the 
maturity  of  the  bill ;  if  the  drawer  failed  to  keep  this  agreement  he  was  not 
entitled  to  notice  of  the  dishonor  of  the  bill,  for  he  had  no  right  to  expect  it 
would  be  paid.     JRheU  v.  Foe,  2  H.  457 xv.  167. 

5.  If  the  holder  of  a  bill  is  unable,  by  due  diligence,  to  ascertain  the  residence 
of  the  drawer,  he  is  excused  from  giving  him  notice  of  the  dishonor  of  the  bilL 
lb. 

6.  If  the  drawer  and  acceptor  are  copartners  in  the  transaction  out  of  which 
the  bill  grew,  the  drawer  is  not  entitled  to  notice.     lb. 

7.  An  indorser  of  a  note,  intended  to  guarantee  a  bill  of  exchange,  cannot 
avail  himself  of  want  of  notice  to  the  drawer  of  the  bilL     lb. 

8.  An  indorser,  who  has  settled  with  the  maker,  and  discharged  him  from 
payment,  is  not  entitled  to  notice  of  non-payment.     Bttrke  v.  McKay^  2  H.  66 

.  .  •  •  XV.  dO. 

G.    BIGHTS  AND  LIABILITIES.    (Givma  Time.) 

1.  MAKEB. 

1.  In  an  action  by  an  indorsee  against  the  maker  of  a  promissory  note,  evidence 
that  the  defendant  acknowledged  his  indebtedness  to  the  plaintiff  on  the  notes,  is 
admissible  to  prove  his  signature,  as  well  as  the  genuineness  of  the  indorsements. 
M'Niel  V.  Ifolbrook,  12  P.  84. . .  .xii.  643. 

2.  In  an  action  against  the  maker  of  a  note,  payable  at  a  particular  time  and 
place,  a  demand  need  not  be  averred  or  proved ;  if  the  maker  was  ready,  and 
offered  at  the  time  and  place  to  pay,  it  is  matter  of  defence  to  be  pleaded  and 
proved  by  him.     Wallace  v.  M^ConneU,  13  P.  136. . .  .xiii.  91. 

Conflict  of  Laws,  C.  2. 
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2.  ACCBFrOB  OF  BILL,  AND  HEBEIN  OF  WHAT  AMOUNTS  TO  AN  ACCEPTANCE. 

1.  A  letter,  written  within  a  reasonable  time  before  or  afler  the  date  of  a 
bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken,  and  promising  to 
accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the  bill  on  the  credit 
of  the  letter,  a  virtual  acceptance  binding  the  person  who  makes  the  promise. 
CacUdge  v.  PcByson^  2  W.  66 ....  iv.  25. 

2.  The  case  of  Coolidge  v,  Payson,  (2  W.  66,)  reviewed,  and  the  rule 
confirmed,  that  a  promise  to  accept,  to  amount  to  an  acceptance,  can  be  by  a 
letter  written  within  a  reasonable  time  before  or  after  the  date  of  the  bill,  de- 
scribing it  in  terms  not  to  be  mistaken,  promising  to  accept  it,  and  shown  to  the 
person  who  afterwards  takes  the  bill  on  the  credit  of  the  letter.  Schtmmelpen" 
mch  V.  Bcufard,  1  P.  264 vii.  560. 

3.  A  parol  promise  to  accept  a  particular  bill,  made  to  the  payee,  for  a  valu- 
able consideration,  moving  from  him  to  the  drawee,  binds  the  promisor,  whether 
the  bill  had  been  drawn  when  the  promise  was  made  or  not.  It  is  an  original 
promise,  and  not  within  the  statute  of  frauds.  Tonmskf/  v.  SumraU,  2  P.  170 
....  viii.  68. 

4.  The  facts  that  the  payee  knew  the  drawer  had  no  funds  in  the  hands  of 
the  drawee,  and  intended  to  apply  the  bill  to  pay  a  debt  for  which  the  drawer 
was  also  liable,  do  not  affect  the  case.    lb. 

5.  A  promise  to  accept,  to  amount  to  an  acceptance,  must  apply  to  the  par- 
ticular bill  alleged  to  be  accepted,  and  describe  it,  in  terms  not  to  be  mistaken. 
Boffce  V.  Edwardsy  4  P.  Ill . . .  .ix.  22. 

6.  A  general  authority  to  draw  cannot  be  treated  as  accepting  the  bills  drawn 
under  such  authority ;  it  must  be  declared  on  as  a  promise  to  accept,  by  the 
promisee  or  the  party  taking  the  biHs  on  the  faith  of  it    lb. 

7.  The  drawee  is  liable  only  for  the  rate  of  interest  fixed  by  the  law  of  the 
place  on  which  the  bill  is  drawn.     lb. 

8.  A  factor  who  has  accepted  a  bill  drawn  by  his  principal,  and  an  accommo- 
dation drawer,  and  has  funds  of  the  principal  in  his  hands  when  the  bill  comes 
to  maturity,  is  bound  to  apply  those  funds  to  pay  that  bill.  He  cannot  sue  the 
drawers  and  maintain  that  he  applied  those  funds  to  pay  a  bill  subsequently 
drawn  by  his  principal  alone.     Brander  v.  PhtUlps,  16  P.  121 ... .  xiv.  209. 

9.  If  the  drawer  of  a  bill  puts  it  in  circulation,  bearing  a  forged  indorsement 
of  the  name  of  the  payee,  and  the  drawee  accepts  and  pays  to  a  bond  fide 
holder  for  value,  he  cannot  recover  back  the  money  paid  ;  his  acceptance  is  a 
conclusive  acknowledgment  that  he  has  funds  of  the  drawer,  and  against  him 
he  can  charge  the  amount  of  the  bill,  because  the  drawer  is  estopped  to  deny 
the  verity  of  the  indorsement  HorUman  v.  JSimshaWy  11  H.  177. . .  .xviii. 
590. 

10.  It  is  not  a  defence  to  an  action  on  a  bill  of  exchange  by  an  indorsee  for 
^ue,  against  the  acceptor,  that  the  bill  was  drawn  for  work  and  labor  done, 
and  the  acceptance  made  on  the  faith  of  the  drawer's  promise  to  make  good 
oeitm  defects  in  the  work,  which  he  had  failed  to  do ;  though  the  indorsee  had 
notice  of  these  facts  before  he  took  the  biU.  Ardturs  v.  Bartf  17  H.  6 . .  •  xxL 
H38. 

United  States,  A.  4, 5. 
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8.  DBAWER  OP  BILL.     (Jnfrct,  G.  5 ;  Agent  L  2.) 

I 

4.   IKDORSER. 

1.  A  bond  fide  holder  of  a  bill  may  write  over  a  blank  indorsement  an  order 
to  pay  to  a  particular  person,  before  or  afler  the  institution  of  a  suit.  Evcm 
V.  Gee,  11  P.  80 xii.  844. 

2.  An  indorser  is  liable  to  an  action  for  non-acceptance ;  going  to  trial  on  the 
merits  is  a  waiver  of  a  demurrer.     lb. 

8.  In  the  absence  of  any  special  contract,  the  first  accommodation  indorser 
has  no  claim  on  the  second  for  any  part  of  the  money  paid  by  the  former  to 
take  up  the  note.     M^Doncdd  v.  Magruder^  3  P.  470 ....  viii.  491. 

4.  An  accommodation  indorser  of  a  note  negotiable  in  the  Bank  of  Alexan- 
dria, is  by  force  of  the  act  of  incorporation,  liable  to  an  actipn  before  the  maker 
has  been  sued,  and  though  he  be  solvent.  YeaUm  v.  Bank  of  Alexandria^  5 
C.  49....ii.  189. 

5.  If  a  person  write  his  name  on  a  blank  piece  of  paper,  with  the  intent  to 
liave  it  operate  as  an  indorsement  of  a  negotiable  note,  to  obtain  a  loan  for  the 
benefit  of  a  friend,  who  is  to  sign  as  maker,  and  the  note  be  written  and  signed, 
and  the  loan  made  on  the  faith  of  it,  the  signature  operates  as  an  indorsement, 
and  binds  the  indorser.     Violett  v.  Patton,  5  C.  142. . .  .ii.  212. 

6.  Under  the  law  of  Virginia,  an  indorsee  of  a  negotiable  promissory  note 
cannot  maintain  an  action  at  law  against  his  immediate  indorser,  without  proof 
of  insolvency  of  the  maker,  or  of  a  suit  against  him,  even  if  the  maker  resided 
out  of  the  jurisdiction,  and  the  indorser  put  his  name  on  the  note  to  give  it 
credit  with  the  plaintiff*,  and  took  security  for  his  indemnity.  Dulany  v.  Hodg- 
hin,b  C.  333 ii.  285. 

7.  By  the  law  of  Virginia,  no  promise  is  implied  in  favor  of  an  indorsee,  by 
any  but  his  immediate  indorser  ;  an  action  of  assumpsit  does  not  lie  by  an  in« 
dorsee  against  a  remote  indorser,  founded  on  the  indorsement.  MandemlU  v. 
Btddle,  1  C.  290 . . .  A.  ^12. 

8.  Under  the  law  of  Virginia,  the  holder  of  a  negotiable  promissory  note 
may  maintain  a  bill  in  equity  against  a  remote  indorser,  to  recover  its  contents. 
BiddU  V.  MandeuiUey  5  C.  322 ii.  281. 

9.  The  right  thus  asserted,  is  the  right  of  the  indorsee  who  took  the  note 
from  the  defendant,  and  therefore  any  legal  defence,  valid  as  against  such  imme- 
diate indorsee  of  the  defendant,  is  valid  in  equity  as  against  the  remote  in- 
dorsee,    lb, 

10.  Under  the  statute  of  Virginia,  giving  to  debts  due  on  protested  bills  of 
exchange,  the  rank  of  judgment  debts,  a  joint  indorser,  who  has  paid  more 
than  his  proportion  of  the  debt,  has  a  right  to  satisfaction  out  of  the  assets  of 
his  co-indorser  with  the  priority  of  a  judgment  creditor.  Lidderdale^s  Hxecu^ 
tors  V.  Eobinson's  JExecutor^  12  W.  594. . . .  viL  382. 

11.  Under  the  law  of  £[entucky,  the  assignor  of  a  promissory  note  assumes 
to  pay  it,  if,  by  legal  process  and  due  diligence,  the  assignee  is  unable  to  recover 
the  amount  from  the  maker.  Bank  of  the  United  States  v.  I}flery  4  P.  366  .... 
ix.  100. 

11a.  Rules  of  due  diligence,  under  this  law,  stated.     lb* 
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12.  It  was  not  incumbent  on  the  assignee  to  take  an  execution  returnable  on 
A  rule  day ;  and  when  the  greatest  time  intervening  between  the .  date  of  an 
execution  and  placing  it  in  the  hands  of  the  marshal,  was  thirty-one  days,  and 
ftom  the  return  of  one  execution,  or  venditioni  exponas^  to  the  issuing  of  another, 
thirty  days,  this  was  due  diligence.     lb. 

18.  The  law  of  Kentucky  requires  the  assignee  to  pursue  the  jailer  and  his 
sureties  for  an  escape  of  the  maker  of  a  note,  before  resorting  to  the  assignor. 
Ih. 

14.  If  the  indorser  of  a  promissory  note  has  been  charged,  by  due  notice  of 
the  default  of  the  maker,  the  holder  may  proceed  against  either  party  at  his 
pleasure,  and  does  not  discharge  the  indorser,  by  not  issuing,  or  by  counter- 
manding an  execution  against  the  maker.  Lenox  y.  ProtUj  3  W.  520  • . . .  iv. 
277. 

15.  A  mere  agreement  by  the  holder  with  the  drawer  for  delay,  without  a 
coDsideration,  and  not  communicated  to  the  indorser,  does  not  discharge  the  in- 
dorser.   MLemore  v.  Powell^  12  W.  554. . . .  vii.  353. 

16. '  Though  an  indorser  of  a  negotiable  note  may  ordinarily  be  declared  against 
in  an  action  for  money  had  and  received,  yet  if  the  plaintiff's  evidence  shows 
that  he  was  a  mere  accommodation  indorser,  this  action  will  not  lie ;  he  can  be 
charged  only  on  a  special  count  upon  the  note.  Page's  Administrators  v. 
Bank  of  Alexandria,  7  W.  35 v.  209. 

17.  K  the  second  of  a  set  of  exchange  has  been  duly  protested,  the  indorsee 
may  recover  thereon  against  the  indorser,  without  producing  the  first  of  the  set 
at  the  trial     Dowries  v.  Church,  13  P.  205 . . .  .xiii.  124. 

18.  An  agreement  between  the  first  and  second  indorsers,  for  the  accommoda- 
tion of  the  maker,  to  share  any  loss  equally,  made  at  the  time  of  indorsing  the 
notes,  may  be  proved  by  parol,  has  a  valuable  consideration  in  the  mutual  prom- 
ises, and  is  binding.     PhiUips  v.  Preston,  5  H.  278 . . .  .xvi.  396. 

Absukpsft,  C.  10;   Attobnbt  and  Counsel,  B.  4,  5,  6;   Conflict  of 

Laws,  C.  1. 

5.    damages. 

1.  If  a  foreign  bill  be  indorsed  in  Virginia,  and  duly  protested  for  non-pay- 
ment, the  indorser  is  liable  to  an  action  for  fifteen  per  cent,  damages ;  his  con 
tract  being  governed  by  the  law  of  the  place  where  it  was  made.     Slacum  v. 
Pomertf,  6  C.  221 iL  377. 

2.  Under  the  statute  of  Mai'yland,  if  a  bill  of  exchange  be  paid,  supra  protests 
for  ihe  honor  of  the  payee,  the  first  of  three  indorsers,  who  thereupon  repays 
the  amount  of  the  bill,  with  interest  and  charges,  to  the  person  who  took  the 
bill  for  his  honor,  the  payee  thus  becomes  the  holder  of  the  bill,  and  may  re- 
cover damages  against  the  drawer.  Bank  of  the  United  States  v.  United  States f 
2  a  711 XV.  257. 

3.  Damages  are  allowed  on  bills  as  a  compensation  for  not  obtaining  the  money 
at  the  place  stipulated,  and  not  by  way  of  a  penalty.     lb. 

Supra,  A.  3 ;  Protest,  2. 
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H.    TRANSFER  OF,  AND  RIGHTS  OF  INDORSEE. 
Admiralty,  A.  2 ;  Supra^  G.  4,  5 ;  Jurisdiction,  B.  a.  4. 

1.  The  mere  possession  of  a  promissory  note  by  an  indorsee,  who  has  indorsed 
it  to  another,  is  not  suffident  evidence  of  his  right  of  action  against  Kis  indorser, 
without  a  reassignment  or  receipt  from  the  last  indorsee.  Welch  v.  Lindo^  7  C. 
159.... ii.  496. 

2.  If  the  indorser  of  a  bill  come  to  the  possession  thereof,  he  is  presumed  to 
be  the  lawful  holder  ;'  and  this  presumption  is  not  removed  by  the  fact  that  a 
special  indorsement  by  him,  to  a  third  person,  appears  on  the  bilL  Dugan  y. 
United  StateSj  3  W.  172 iv.  189. 

3.  The  real  payees  of  a  negotiable  note  have  the  right  to  transfer  it  by  in- 
doisement ;  and  if  the  name  of  another  person,  who  never  had  any  interest  in 
the  note,  appears  thereon  as  a  payee,  the  &ct  may  be  shown,  by  evidence 
aliunde^  that  he  was  not  a  payee,  and  thus  the  title  of  die  indorsee  will  be  sup- 
ported.    Pease  v.  Dwight,  6  H.  190 ....  xvi.  649. 

4.  The  bond  fide  holder  of  a  bill  of  exchange  who  has  taken  it  before  its 
maturity,  in  payment  of  a  preexisting  debt,  without  notice  of  any  equities 
existing  between  the  drawer  and  acceptor,  is  not  affected  by  those  equiti^. 
Sfioift  V.  Tywny  16  P.  1 xiv.  166. 

5.  A  note  made  payable  to  the  cashier  of  a  bank,  and  drawn  in  a  pardcdar 
form  to  be  within  its  usages,  was  sent  to  an  agent  to  procure  a  discount  at  the 
bank  ;  the  bank  having  refused  the  discount,  the  agent  sold  die  note,  and  ap- 
plied the  proceeds  to  his  own  use.  Hdd^  that  die  note,  on  its  face,  showed  the 
particular  purpose  for  which  it  was  made,  and  put  a  taker  on  inquiry,  and  he 
could  not  recover,  though  in  fact  he  had  not  knowledge  of  the  fraud.  FcwUr 
V.  Brantly,  14  P.  818 xiiL  476. 

6.  A  bill  protested  for  non-accep^oe,  is  taken,  subject  to  all  the-  infirmities 
belongmg  to  it.     Andrews  v.  Pond^  13  P.  65. .  •  .xiii.  42. 

7.  The  bond  fide  indorsee  of  a  negotiable  note  is  not  barred  fix)m  recovering 
thereon  under  the  law  of  Mississippi,  by  the  resale  of  the  property  which  formed 
the  consideration,  by  the  vendee  to  the  vendor,  nor  by  the  redemption  of  it  un- 
der a  conditional  sale,  for  which  the  note  was  the  consideration.  Brahstan  v. 
Gihmi,  9  H.  263 . . .  .xviu.  136. 

8.  In  Alabama,  the  law  merchant  governs  negotiable  notes  payable  at  a  bank, 
and  therefore  an  indorsee  for  value,  without  notice,  and  before  maturity,  takes 
the  paper  discharged  from  any  infirmity  of  want  of  consideration.  Smyth  v. 
Strad&r,  4  H.  404 xvL  167. 

9.  A  note  payable  to  bearer  is  payable  to  anybody,  and  is  not  affected  by  the 
disability  of  the  nominal  payee  to  sue.  Bank  ofKentuchg  v.  Wuter^  2  P.  318. 
...  .viii*  123. 


L    ALTERATION.    (Erasure  and  Intbrlinbation.) 

J.    PAYMENT  AND  WHEN  PAYABLE. 

A  time  bill,  not  presented  for  acceptance,  is  not  payable  till  the  last  day  ot 
grace.     Bank  of  Washington  v.  Trtplett,  1  P.  25 ...  •  viL  433. 
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t  WHEN  RECEIYING  A  BILL  OR  NOTE  AMOUNTS  TO  PAYMENT. 

1.  If  the  vendee  of  goods  indorse  to  the  vendor  a  negotiable  note  of  a  third 
person,  as  a  conditional  payment  for  the  goods,  and  the  vendee  used  due  diligence 
to  obtain  payment  of  the  note  from  the  maker,  he  may  then  sue  the  vendee  on 
the  original  contract  of  sale.     Olark  v.  Toungy  1  C.  181 ...  .L  392. 

2.  It  is  not  necessary  first  to  tender  the  note  to  the  vendor.     /5. 

3.  Nor  is  a  judgment  in  fisivor  of  the  indorser,  in  an  action  by  the  indorsee,  a 
bar  to  an  action  on  the  contract  of  sale.    Ih. 

4.  If  a  negotiable  note  has  been  received  as  a  conditional  payment,  and  has 
been  passed  to,  and  is  owned  by  a  third  person,  the  creditor  cannot  sue  on  the 
original  contract.     Harris  v.  Johnston,  8  C.  811 ...  .i.  592. 

5.  If  a  negotiable  note  of  one  joint  debtor  be  received  in  payment,  the  debt  is 
extinguished.     Sheehy  v.  MandeviUej  6  C.  253 . . . .  ii.  391. 

6.  The  acceptance  of  a  negotiable  note  for  an  antecedent  debt  does  not  ex- 
tinguish it,  unless  it  is  agreed  the  note  shall  operate  as  a  payment  Peter  v. 
Beverley,  10  P.  532 xii.  234. 

7.  In  an  action  to  recover  the  consideration  of  a  sale  and  conveyance  of  real 
and  personal  property,  for  which  three  notes  were  given,  two  of  which  were 
admitted  to  have  been  paid,  and  the  third  was  produced  and  tendered  to  be 
given  up ;  Jleldj  1.  That  the  other  notes  need  not  be  produced ;  2.  That,  as 
defendants  gave  their  notes  for  the  purchase-money,  the  presumption  was  that 
the  conveyances  had  been  made,  and  the  deeds  need  not  be  produced ;  3.  That 
there  was  no  presumption  that  the  notes  were  received  in  satisfaction  of  the 
purchase-money.    Lyman  v.  Batik  of  the  United  States,  12  H.  225 ....  xix.  115. 


BILLS  OP  CREDIT. 

Ck>N8TITUTI0NAL  LaW,  Q. 


BILLS  OP  DISCOVERY- 
Discovert. 


BILLS  OP  EXCEPTIONS. 

Exceptions. 


BILLS  OP  LADING. 

Shippinq,  D. 
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BILLS  OF  PARTICULAE& 

Exceptions. 

A  bill  of  particulars,  which  apprises  the  defendants  of  the  amount  and  sub- 
stantial ground  of  the  claim,  is  good.  Chesapeake  and  Ohio  Oanal  Campann 
V.  Knappf  9  P.  541 . . .  .zi.  476. 


BILLS  OP  PEACE. 
Laws  of  thb  betbbal  States,  B.  7, 


BILLS  OF  REVIEW, 

Equity,  B.  b.  4,  G.  8 ;  JuDOXKirrB,  &c.  B.  8. 

1.  There  is  no  statute  expressly  limiting  bills  of  review ;  but  the  courts  of 
the  United  States  are  governed  in  this  particular  by  the  analogous  limitation 
of  the  right  of  appeal,  and  therefore  a  bill  of  review  cannot  be  filed  after  die 
lapse  of  five  years  from  the  final  decree.  Thomas  v.  Hamnis  HeirSj  10  W. 
146 ... .  vi.  857. 

2.  If  such  a  bill  can  be  allowed  to  be  filed,  after  the  expiration  of  that  time, 
for  an  error  not  previously  known,  the  complainant  can  assign  no  other  error,  and 
if  that  be  not  Sufficient  to  reverse  the  decree,  the  bill  must  be  dismissed.    Ih, 

3.  A  bill  in  the  nature  of  a  bill  of  review  lies  before  enrolment  of  the  decree ; 
a  bill  of  review,  after  enrolment ;  and  in  our  practice,  a  decree  is  deemed  to 
be  enrolled  at  the  close  of  the  term  when  it  was  made.  Whiting  v.  Bank  of 
the  United  States^  13  P.  6. . .  .xiii.  4. 

4.  An  original  bill,  in  the  nature  of  a  bill  of  review,  brings  up  interests  of 
those  not  parties  to  the  suit,  nor  their  privies  in  representation.     lb. 

5.  A  bill  may  present  such  facts  as  to  make  it  a  compound  bill  of  review, 
of  supplement,  and  revivor.     75. 

6.  A  bill  of  review  must  be  founded  on  some  error  apparent  on  the  bilU 
answer,  and  other  pleadings  and  decree ;  and  the  complainant  cannot  go  into 
the  evidence  at  large,  to  establish  an  objection  that  the  court  deduced  wrong 
conclusions  of  fact  from  the  proofs.     Ih. 

7.  Non-joinder  of  a  party  is  not  ground  for  a  review,  unless  the  complainant 
sustained  some  injury  thereby.    Ih, 

8.  A  decree  of  foreclosure  and  sale  is  final  upon  the  merits  of  the  contro- 
versy ;  an  appeal  lies  therefrom ;  therefore  a  bill  of  review  will  not  lie  after 
the  lapse  of  five  years  from  such  decree ;  and  the  non-revivfd  of  the  suit,  upon 
the  death  of  the  respondent  after  such  a  decree,  is  not  error.    Ih. 

9.  Whether  certain  evidence,  alleged  to  be  newly  discovered,  would  author- 
ize a  bill  of  review.     Southard  v.  Russell,  16  H.  547 ...  •  xxi.  296. 

10.  Merely  impeaching  the  character  of  a  material  witness  is  not  sufficient. 
Th 
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11.  For  enors  in  law,  on  the  face  of  the  decree  of  an  appellate  court,  a  bill 
of  review  does  not  lie.    lb, 

12.  Nor  for  anj  cause,  after  an  appeal,  without  leave  of  the  appellate  court. 
li 

13.  A  bill  which  states  that  the  complainant  had  an  interest  in  the  subject- 
matter  of  a  former  suit  in  equity,  applied  to  be  admitted  a  party,  was  refused, 
and  a  decree  made  in  fraud  of  his  rights,  and  praying  to  have  that  decree  set 
aside,  &c.,  is  an  original  bill,  and  not  a  bill  of  review,  and  the  complainant 
mast  be  competent  to  sue  all  the  defendants.  WickUffe  v.  Eve^  17  H.  468 .... 
ul616. 

14.  On  a  bill  of  review,  the  court  has  power  to  set  aside  a  conveyance 
executed  under  the  original  decree.  Bank  of  the  United  States  v.  RiicMej 
8  P.  128 xL46. 


BILLS  OP  SALE  AND  OF  PARCELS. 

Contract,  A ;  Evidbncb,  F. 

A  bill  of  sale,  which  contains  only  stipulations  of  the  vendor,  is  not  a  cyn- 
ilagmalic  contract  under  the  laws  of  Louisiana.  Zaeharie  v.  Franklin,  12  P. 
151....xii.  670. 


BLOCKADE. 

1.  An  intention  to  enter  a  blockaded  port  is  not  a  breach  of  blockade ;  there 
must  also  be  an  attempt  to  enter,  knowing  the  fact  of  blockade.  Fitzsimmons 
v.  Newport  hu*  Co.  4  C.  185 .  • .  •  iL  65. 

2.  Where  orders  had  been  given  to  the  blockading  force  not  to  capture  a 
vessel,  unless  previously  warned  not  to  enter,  the  master  is  not  bound  to  make 
inquiries  elsewhere,  but  may  sail  for  the  port,  expecting  to  inquire  of  the 
blockading  squadron,  if  there.  Maryland  hu.  Co.  v.  Woods,  6  C.  29 ....  iL 
310. 

3.  Notice  from  the  British  government,  that  a  blockade  will  not  be  con- 
sidered as  existing  withoht  an  actual  investment,  and  that  vessels  bound  to  an 
invested  port  will  not  be  captured,  unless  previously  warned  off,  justifies  the 
master  of  an  American  vessel  who  has  been  warned  off,  but  has,  subsequently, 
reasonable  ground  to  believe  the  blockade  has  ceased,  in  returning  to  make 
mquiry  off  the  port,  intending  to  proceed  elsewhere  if  the  blockade  still  con- 
tinues.   Maryland  £u.  Co.  v.  Wood,  7  C.  402 ii.  592. 

Captubb,  6. 1,  2. 
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BOND. 

Interest,  B;  Payment,  G. 

A.  FORM,  EXECUTION,  ACCEPTANCE,  ALTERATION,  ASSIGNMENT, 

AND  WHO  MAY  SUE  THEREON,  64. 

B.  CONSTRUCTION,  65. 

C.  OFFICIAL  BONDS,  66. 

1.  validity. 

2.  what  coyebsd  by  8u0h  a  bond. 

3.  dischab6e  of  8ubbtie8. 

D.  PRISON  BONDS,  68. 

E.  ERROR,  APPEAL,  INJUNCTION,  AND  FORTHCOMING  BONDS,  68 

F.  OTHER  STATUTE  BONDS,  69. 

G.  PENALTIES  -AND  THEIR  REDUCTION,  AND  FOR  WHAT  JUDG 

MENTS  SHOULD  BE   RENDERED,  69. 

a   DECLARATION  AND  PLEADINGS,  69. 

A.   FORM,  EXECUTION,  ACCEPTANCE,  ALTERATION,  ASSIGNMENT, 

AND  WHO  MAY  SUE  THEREON. 

1.  Proof  of  the  signature  of  one  of  the  parties,  to  a  joint  and  several  bond, 
is  snffident  to  make  title  as  against  him.  Conard  v.  Atlantic  Insurance  Com- 
pany of  New  York,  1  P.  886 vii.  637. 

2.  ]^  a  bond,  drawn  to  be  executed  by  two  sureties,  be  signed  by  only  one, 
and  by  him  be  delivered  as  an  escrow,  to  operate  as  his  deed  when  the  other 
shall  have  signed  and  delivered  it,  he  is  not  bound  until  such  signature  and  de- 
livery by  the  other  surety, — aUter,  if  the  first  who  signs  delivers  it  as  his  deed. 
Duncan's  Heirs  v.  United  States,  7  P.  435 x.  535. 

3.  A  bond  cannot  be  delivered  to  one  of  the  obligees  as  an  escrow.  Moss  v. 
i?»ddBe,5C.  351....ii.  290. 

4.  K  an  appeal  bond  executed  by  the  appellant  and  one  surety  be  rejected  by 
a  justice  of  the  peace,  and  afterwards,  without  the  privity  of  the  principal  obligCH', 
the  bond  is  altered  by  interlining  the  name  of  another  surety,  who  executes  iU 
the  plea  of  non  est  factvm,  by  the  principal  obligor,^  is  supported.  Oneal  v. 
Long,  4  C.  60 ....  ii.  18. 

5.  A  bond,  in  an  action  upon  which  it  would  be  necessary  to  assign  breaches, 
and  call  in  a  jury  to  assess  damages,  is  not  assignable,  under  the  statute  of  Vir- 
guiia.     Lewis  v.  Hdrwoody  6  C.  82  • .  • .  iL  325. 

6.  A  bond  is  not  avoided  by  erasing  the  name  of  one  obligor,  and  inserting 
the  name  of  another  after  delivery,  by  consent  of  all  parties,  proved  by  paroL 
Speake  v.  UniUd  States,  9  C.  28 iii.  242. 

7.  A  bond  by  a  deputy  collector  of  taxes,  witJi  sureties,  reciting  his  appoint- 
ment for  eight  townships,  and  conditioned  for  the  faithful  discharge  of  the  duties 
■'  of  the  said  appointment,**  is  avoided  as  against  the  sureties  by  an  interlineataoQ 
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of  the  name  of  another  township,  so  as  to  make  it  an  appointment  for  nine  instead 
of  eighty  without  the  consent  of  the  sureties.  MiUer  v.  Stewart^  9  W.  681 ... . 
vl233. 

8.  No  person  who  is  not  the  obligee  of  a  bond  or  its  assignee,  can  put  it  in 
suit,  unless  authorized  so  to  do  by  the  legislature.  It  is  not  enough  that  a  breach 
of  the  bond  has  damnified  the  person  who  brings  the  suit.  Corporation  of  Wash" 
ington  y.  Toung,  10  W.  406. . .  .vL  455. 

9.  Bonds,  being  negotiable  by  the  law  of  Florida,  an  assignee  of  a  joint  and 
KTcral  bond  may  sue  in  his  own  name  one  of  the  obligors,  though  another  obligor 
was  also  an  obligee.    Bradford  y.  WtUiamSf  4  H.  576 ....  xyi.  205. 

10.  Though  no  perfect  deliyery  could  be  made  by  the  obligee  of  the  bond  of' 
him  who  was  both  obligor  and  obligee,  yet  it  became  perfect  when  with  his- 
assent  it  was  assigned  and  deliyered  to  the  assignee.    lb. 

11.  The  law  of  Florida,  which  giyes  the  same  rights  and  powers  to  the  as- 
signee  as  the  obligee  possessed,  refers  to  substantial  defences,  not  to  merely 
technical  defects.    lb. 

Banks,  18;  Infra^  H.  1. 
B.    CONSTRUCTION. 

1.  The  real  intent,  and  not  the  literal  meaning  of  a  condition,  is  to  goyem.. 
Gooh  Y.  Graham's  Adnu  3  C.  229 i.  565. 

2.  An  official  bond  of  a  paymaster,  executed  at  New  Orleans,  is  goyemed  by 
the  common  law.    Duncan's  Heirs  y.  United  States^  7  P.  435 . . . .  x.  535. 

3.  Under  a  marshal's  bond,  the  cause  of  action  does  not  accrue  to  a  party 
plaintiff,  whose  judgment  the  marshal  fails  to  satisfy,  until  the  final  judgment  has 
been  rendered,  though  he  may  haye  before  that  time  wrongfully  used  money  in< 
his  hands  bound  for  the  judgment     Montgomery  y.  Hernandez,  12  W.  129.... 
viL81. 

4.  Under  a  bond  to  remain  a  true  prisoner  until  lawfully  discharged,  a  dis- 
charge under  a  resolye  of  the  legislature,  passed  in  conformity  with  an  ancient' 
nsage  thus  to  relieye  from  imprisonment,  is  a  lawful  discharge,  and  does  not  im- 
pair the  obligation  of  the  contract.     Mason  y.  Hailsy  12  W.  370 . « . .  yii.  227. 

5.  A  bond,  with  sureties,  to  account  for  all  adyances  made  under  a  certain 
contract,  does  not  apply  to,  or  coyer  adyances  made  on  account  of  that  and 
another  contract,  indiscriminately.    United  States  y.  Jones,  8  P.  399 ....  xi.  140. 

6.  Construction  of  a  bond  executed  by  persons  who  were  the  president  and 
directors  of  the  Bank  of  Somerset,  to  the  United  States,  for  the  performance  of 
an  agreement  made  by  the  bank  with  the  United  States,  for  the  payment  of  a 
debt  due  to  the  United  States,  arising  from  deposits  made  in  the  bank,  for  ac-- 
coant  of  the  United  States.     United  States  y.  JRotertson,  5  P.  641 . . . .  ix.  507. 

C.    OFFICIAL  BONDS     (RECEryERS  op  Public  Money.) 

1.   TALIDITY. 

1.  The  postmaster-general  has  power  to  take  a  bond  from  a  postmaster  for 
the  payment  of  .moneys  received  by  him  in  his  official  capacity.     Postmaster^ 

General  of  the  United  States  v.  Earlg,  12  W.  136 vii.  86. 

6* 
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2.  IncludiDg  in  an  official  bond  other  things  which  are  separable  from  the 
subjects  for  which  it  may  lawfully  be  taken,  does  not  necessarily  vitiate  it.   IK 

3.  A  bond  given  to  the  United  States  by  a  paymaster  and  his  sureties,  one 
part  of  the  condition  being  in  conformity  with  the  act  of  congress  which  directed 
bonds  to  be  taken  from  paymasters,  held  valid  in  that  part,  though  it  also  con- 
tained other  stipulations  not  required  by  the  act,  these  latter  being  distinct  and 
separable  from  the  former,  and  it  not  appearing  that  any  compulsion  was  used 
to  obtain  the  bond.     United  Stales  v.  Bradley^  10  P.  343 . . .  .xii.  155. 

4.  There  is  no  difference  between  a  bond,  invalid  in  part  by  statute,  and  one 
invalid  in  part  by  the  common  law,  unless  the  statute  declares  the  whole  bond 
void.     Ih. 

5.  A  bond,  voluntarily  given  by  a  disbursing  officer  and  his  sureties  to  the 
United  States,  through  the  proper  department,  to  secure  the  faithful  perform- 
ance of  his  duties,  is  a  valid  contract,  though  the  taking  of  such  a  bond  may  not 
be  prescribed  by  any  act  of  congress.  DhUed  States  v.  Tinget/,  5  P.  1 15 ....  ix. 
248. 

6.  But  no  officer  of  the  government  has  the  right  to  require  from  any  subor- 
dinate officer,  as  a  condition  for  his  holding  office,  that  he  should  execute  a 
bond  with  a  condition  different  from  that  prescribed  by  law  ;  and  a  bond  tha<i 
obtained  is  illegal  and  void.'   Ih, 

7.  A  surety  on  a  collector's  bond,  died,  afler  the  bond  had  been  signed  and 
sealed  by  the  obligors,  and  afler  it  had  been  put  in  course  of  transmission  to 
the  comptroller  of  the  treasury,  but  before  it  had  been  approved,  or  appeared 
to  have  been  received  by  him.  Ifeldj  that  the  surety  was  bound.  Broome  v. 
United  J^ates,  15  H.  143 . . .  .xx.  445. 

Supra,  A.  7 ;  Contract,  A.  7. 

2.      WHAT   OOTEBED    BY   SUCH  A   BOND. 

1.  Sureties  are  not  liable  for  past  defaults  unless  made  so  in  terms.  Farrar 
V.  UniUd  States,  5  P.  373 ix.  386. 

2.  A  resolution  to  suspend  a  cashier  does  not  remove  him  from  office ;  and 
for  any  defaults  by  him  after  the  resolution,  and  before  he  is  actually  removed, 
his  sureties  are  responsible.  MGiU  v.  Bank  of  the  United  States,  12  W.  511 
vii.  320. 

3.  The  sureties  of  a  collector  of  customs  are  responsible  for  moneys  handed 
over  to  him  by  his  predecessor  in  office,  and  for  those  transmitted  to  him  by 
another  collector  to  enable  him  to  pay  expenses,  which  he  is  required,  officially, 
to  disburse.     Broome  v.  United  States,  15  H.  143. . .  .xx.  445. 

4.  If  a  marshal,  before  th%,date  of  his  official  bond,  receive,  upon  an  execu- 
tion, money  due  to  the  United  States,  with  orders  from  the  comptroller  to  pay 
it  into  the  Bank  of  the  United  States,  which  he  neglects  to  do,  the  sureties  in 
his  official  bond,  executed  afterwards,  are  not  liable  therefor  upon  the  bond, 
although  the  money  remain  in  the  marshal's  hands  afler  the  execution  of  the 
bond.     United  States  v.  Giles,  9  C.  212 iii.  339. 

5.  An  official  bond,  given  by  a  collector  of  internal  taxes,  with  sureties,  con- 
ditioned for  the  discharge  of  his  duties  according  to  law,  does  not  cover  duties 
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created  by  laws  Bubsequently  enacted.     United  States  v.  Kirkpdtrick,  9  "W 
720.... vi.  244. 

6.  An  appointment  and  commission  of  such  a  collector,  ^*  until  the  end  of 
the  next  session  of  congress,  and  no  longer/'  is  not  continued  by  a  new  appoint* 
ment  and  commission  during  the  pleasure  of  the  President ;  the  latter  is  a 
distinct  appointment,  and  requires  a  new  bond.     lb, 

7.  Where  an  act  requires  a  bond  to  be  taken  with  a  condition  for  the  faith- 
ful disbursement  of  public  money,  and  also  for  the  faithful  discharge  of  duty, 
and  (he  former  is  omitted  from  the  condition,  qucBrey  whether  the  latter  can  be 
shown  by  proof  to  cover  it.     Fcarar  v.  United  States,  5  P.  373 ...  .ix.  386. 

8.  Where  a  bond  was  given  by  the  agent  of  an  unincorporated  joint-stock 
company,  to  the  directoi's,  for  the  faithful  performance  of  his  duties,  &c.,  while 
he  held  the  office,  and  the  directora  were  appointed  annually,  and  changed 
before  a  breach  of  the  condition  of  the  bond,  the  agent  and  his  sureties  were 
held  liable  to  an  action  brought  by  the  obligees  after  they  had  ceased  to  be 
directors.     Anderson  v.  Longderij  1  W.  85 ... .  iii.  475. 

Banks,  14-18. 

8.    disohaboe  of  subeties. 

1.  A  private  act  of  congress  for  the  relief  of  a  debtor  of  the  United  States, 
which  retains  the  right  to  proceed  against  his  property  subsequently  acquired, 
does  not  release  his  surety.     Hunter  v.  United  States,  5  P.  173. . .  .ix.  271. 

2.  Sureties  are  not  discharged  by  the  omission  of  the  government  officers  to 
enforce  the  law  as  to  periodical  accounting ;  laches  not  being  imputable  to  the 
United  States.     United  States  v.  Kirkpatrick;  9  W.  720 . . . .  vi.  244. 

3.  The  provisions  of  law  requiring  periodical  settlements  by  officers,  are 
directory  merely,  and  form  no  part  of  the  contract  with  the  surety.  United 
States  V.  Vanzandt,  11  W.  184 vi.  558. 

4.  Laches  is  not  imputable  to  the  United  States  by  a  surety  on  an  official 
bond.    lb, 

0.  Laches  in  proceeding  against  a  debtor  of  the  United  States,  does  not 
release  his  sureties.     Smith  T,  v.  Xfnited  States,  5  P.  292 ...  .ix.  347. 

6.  Laches  of  the  officers  of  the  United  States  does  not  of  itself  discharge 
•sureties  on  an  official  bond.  Doz  v.  Postmaster-  General  of  the  United  States, 
lP.318....vii.  596. 

7.  No  presumption  of  payment  of  such  a  bond  arises  from  the  lapse  of  a 
little  more  than  five  years.     lb, 

8.  Under  the  act  of  April  30,  1810,  §  29,  (2  Stats,  at  Large,  602,)  though 
the  postmaster-general  is  made  liable  for  sums  due  from  delinquent  postmasters, 
if  he  does  not  cause  a  suit  to  be  instituted  within  six  months  after  a  default, 
jet  neither  the  postmaster  nor  his  sureties  are  discharged  by  such  omission  to 
we.    lb. 

9.  A  discharge,  by  the  secretary  of  the  treasury,  of  the  principal  debtor 
taken  on  a  ca.  so.  pursuant  to  the  act  of  June  6, 1798,  (1  Stats,  at  Large,  561,) 
does  not  release  his  sureties  from  the  judgment,  nor  operate  as  a  satisfaction 
thereof.     United  States  v.  Stansbury,  1  P.  573 vii.  704. 

10.  The  act  V)f  May  15,  1820,  (3  Stats,  at  Large,  592,)  does  not  discharge 
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sureties  on  their  existing  bonds,  though  it  requires  new  sureties  to  be  given. 
United  States  v.  NichoU,  12  W.  505 . . . .  vii.  315. 

11.  The  taking  of  collateral  security  without  suspending  the  original  cause 
of  action  does  not  discharge  a  surety.    IK 

Banks,  15-17  ;  Infra,  6.  8. 

D.    PBISON  BONDS. 

A  departure  from  prison  rules,  under  the  authority  of  a  judgment  of  a  com- 
petent tribunal,  obtained  by  the  fraud  of  the  debtor  alone — his  sureties  being 
innocent — ^is  not  a  breach  of  a  bond  conditioned  that  he  would  not  depart  until 
discharged  by  due  course  of  law.     Simms  v.  Slacum^  3  C.  300 i.  587. 

E.    ERROR,  APPEAL,  INJUNCTION,  AND  FORTHCOMING  BONDS. 

Appeal,  B.  ;  Error,  C.  ;  Judoments,  &c.  B.  1. 

1«  An  appeal-bond,  conditioned  that  the  obligees  will  pay  all  costs  and  dam- 
ages which  they  may  be  adjudged  to  pay  by  reason  of  the  appeal,  being  broken, 
and  the  question  of  the  extent  of  their  liability  submitted  to  the  court  on  an 
agreed  case,  held^  1.  That  the  proceeds  of  property  attached  in  the  suit  were 
not  to  be  applied  pro  rata  to  the  original  judgment  and  to  the  enhanced  dam- 
ages and  costs  by  reason  of  the  appeal,  but  that  the  former  should  be  first  fully 
paid.  2.  That  the  equitable  power  of  the  court  to  reduce  the  penalty  does  not 
exist  in  a  case  submitted  on  an  agreed  statement  of  facts.  3.  That  as  the 
whole  amount  of  the  penalty  of  the  bond  and  interest  thereon  from  the  date  of 
the  writ  in  this  suit^  did  not  exceed  what  remained  due  to  the  obligor,  after 
applying  the  proceeds  of  the  property  attached  as  above  mentioned,  the  obligees 
were  liable  to  a  judgment  for  such  penalty  and  interest.  Ives  v.  Merdumts 
Bank  of  Boston,  12  H.  159 xix.  80. 

2.  The  6th  section  of  the  act  of  the  29th  of  April,  1802,  (2  Stats,  at  Large, 
163,)  transferred  the  jurisdiction  over  forthcoming  bonds  given  in  suits  pending 
in  the  courts  abolished  by  that  act.     Stuart  v.  Laird,  1  C.  299 . . .  .i.  414. 

3.  Where  a  forthcoming  bond  taken  upon  an  execution,  recited  the  aggregate 

sum  of  the  execution  correctly,  but  stated  one  of  the  items  at  $20.33  instead 

of  $12.33,  it  was  held  correct  in  substance.     The  judgment  of  the  court  below 

thereon  for  the  plaintiff  was  affirmed,  with  ten  per  cent,  damages  and  costs. 

WiUiams  v.  Lyles,  2  C.  9 i.  427. 

4.  If  the  original  judgment  be  reversed,  the  reversal  of  the  dependent  judg- 
ment on  the  '^  forthcoming  bond  "  follows,  of  course ;  but  a  special  certiorari  is 
necessary  to  bring  up  the  execution  upon  which  the  bond  was  given,  so  as  to 
show  the  connection  between  the  two  judgments.     Barton  v.  Petity  7  C.  288. 

•    •    .    .  11.     OOOm 

5.  A  notice  of  a  motion  for  an  execution  under  a  forthcoming  bond,  by  the 
law  of  Virginia,  is  not  inoperative  because  it  describes  the  writ  of  Ji.  fa.,  as 
issued  against  the  judgment-debtor  who  gave  the  bond,  when  in  fact  it  was 
against  him  and  another.     Alexander  v.  Brown,  1  P.  683... .vii.  768. 

6.  An  injunction  bond  in  Louisiana  was  conditioned  to  pay  ^  all  such  dam- 
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ages  as  the  obligee  may  recover  against  us,"  this  being  the  usual  form  under 
the  state  practice,  where  if  the  injunction  is  dissolved,  the  court  proceeds  to 
assess  the  damages,  and  decrees  their  payment  by  the  principal  and  sureties  in 
sach  a  bond.  HeU  1.  That  stalte  practice  was  inapplicable  to  a  case  in  equity. 
2.  That  no  decree  could  be  made  against  the  sureties.  3.  That  as  none  had 
been  made,  the  condition  of  the  bond  was  not  broken,  and  no  action  at  law 
would  lie  thereon.    Bein  v.  Heathy  12  H.  168. . .  .ziz.  86. 


F.    OTHER  STATUTE  BONDS. 

1.  If  a  statute  direct  a  bond  to  be  taken  before  a  clearance  granted,  one 
taken  afterwards  is  not  necessarily  invalid.  Speaks  v.  United  Statesy  9  C.  28 
...  .iii.  242. 

2.  Where  the  law  requires  a  bond  in  a  penal  sum,  equal  to  double  the  value 
of  the  vessel,  both  parties  are  estopped,  in  the  absence  of  fraud,  oppression, 
and  circumvention,  from  denying  that  the  penal  sum,  inserted  by  mutual  con- 
sent, was  in  fact  double  that  value.     lb, 

3.  Though  an  executor  of  an  administrator,  who  is  also  administrator  de  haniis 
wm  of  the  intestate,  is  responsible  as  executor  under  the  law  of  Maryland,  for 
assets  of  tlie  intestate  which  the  executor  had  collected,  and  is  not  responsible 
therefor  as  administrator  de  hanis  nan,  yet  if  he  render  an  account  of  them  to 
the  orphans'  court  for  the  District  of  Colombia,  as  administrator  de  bonis  non, 
and  subsequently,  that  court,  under  the  act  of  February  20, 1846,  §  3,  (9  Stats, 
at  Large,  4,)  compels  him  to  give  further  security  by  bonds,  his  sureties,  upon 
the  further  bonds,  so  taken,  are  liable  for  what  was  thus  shown  by  his  accounts 
to  be  in  his  hands  as  administrator  de  bonis  nan.    Mnnis  v.  Smith,  14  H.  400 

:.  251. 


G.  PENALTIES  AND  THEIR  REDUCTION,  AND  FOR  WHAT  JUDG- 
MENTS SHOULD  BE  RENDERED. 

1.  Sureties  are  discharged  from  the  penalty  of  their  bond  only  on  payment 
of  the  principal,  interest,  and  costs.  If  GiE  v.  Bank  of  the  United  StateSy 
12  W.511....vii.  320. 

2.  The  26th  section  of  the  judiciary  act,  (1  Stats,  at  Large,  87,)  does  not 
apply  to  a  case  of  judgment  on  a  verdict,  but  only  to  judgments  upon  demur- 
rer, or  by  default  or  confession.    Farrar  v.  United  States,  5  P.  373 . . . .  ix.  386. 

3.  Against  sureties  on  an  official  bond,  judgment  cannot  be  rendered  beyond 
the  penalty,  to  be  discharged  on  payment  of  what  is  actually  due.     lb. 

Supra,  E.  1 ;  Priyateeb,  2, 3. 

H.    DECLARATION  AND  PLEADINGS.    (Pleadino,  C.) 

1.  In  a  declaration  on  a  bond  conditioned  to  prosecute  with  effect  an  action 
of  repierin,  it  is  a  sufficient  assignment  of  a  breach,  that  ^  the  suit  was  not 
prcwecuted  with  effect."     Gorman  v.  Lenoxes  ExecvUorSy  15  P.  115 .  • .  .xiv.  44 
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2.  In  Mississippi,  any  number  of  breaches  may  be  assigned,  in  a  replicatioa 
to  a  plea  of  general  performance  of  the  condition  of  a  bond.  United  States  v. 
Boyd,  15  P.  187 xiv.  68. 

3.  A  plea  by  one  of  several  defendants  in  an  action  of  debt  on  bond,  that  it 
was  materially  altered  after  its  delivery,  without  his  consent,  but  not  averring 
the  alteration  was  made  by  the  plaintiff,  or  with  his  privity,  is  bad  on  demurrer. 
United  States  v.  Linn,  1  H.  104. . .  .xiv.  510. 

4.  A  replication  to  a  plea  of  general  performance,  in  an  action  on  a  bond, 
should  assign  a  special  breach ;  but,  after  verdict,  the  omission  to  do  so  cannot 
be  taken  advantage  of.  Minor  v.  Mechanics'  Bank  of  Alexandria,  1  P.  46 
....  vii.  445. 


BOTTOMRY  AND    RESPONDENTIA- 

A   WHAT  VALID  OR  OTHERWISE,  70. 

B.  HOW  LIEN  LOST  OR  DISPLACED,  70. 

C.  WHOM  IT  BINDS  AND  WHAT  ARE  ITS  EFFECTS,  71. 

A    WHAT  VALID  OR  OTHERWISE. 

1.  To  support  a  bottomry  bond,  given  by  the  master,  it  must  appear  that  the 
advances  were  made  for  repairs  or  supplies,  necessary  for  effectuating  the 
objects  of  the  voyage,  or  the  safety  of  the  ship,  and  that  they  could  not  have 
been  obtained  on  the  credit  of  the  owner.     The  Aurora,  1  W.  96. . .  .iii.  477. 

2.  The  borrower,  upon  respondentia,  has  a  right  to  apply  the  money  lent  as 
he  pleases;  it  does  not  vitiate  the  bond,  that -its  proceeds  were  applied  to  pay 
a  prior  loan.  Conard  v.  Atlantic  Insurance  Company  of  New  York,  1  P.  386 
...  .vii.  637. 

3.  A  respondentia  loan,  made  during  a  voyage,  is  legal.  If  the  risk  is  taken 
for  the  whole  voyage,  it  is  like  that  assumed  by  underwriters,  who  insure  **  lost 
or  not  lost*'     Ih. 

4.  A  bottomry  bond  may  be  good  in  part  and  bad  in  part,  and  will  be  upheld 
by  a  court  of  admiralty  to  the  extent  to  which  it  is  valid.  Hie  Virgin,  8  P. 
538 xi.  208. 

5.  If  the  supplies  and  advances  were  necessary,  it  is  incumbent  on  the  owner 
to  prove  they  could  have  been  obtained  on  his  personal  credit.     Ih. 

6.  The  non-existence  of  funds,  and  the  inability  of  the  master  to  get  at 
them,  are  equally  valid  causes  for  a  bottomry.     Ih. 

7.  A  bottomry  bond,  given  by  the  master  after  the  advances  had  all  been 
made,  is  valid,  provided  they  were  made  with  an  understanding  that  such  a 
bond  would  be  given.     Ih. 

B.    HOW  LIEN  LOST  OR  DISPLACED. 

1.  If  the  holder  of  a  bottomry  bond  omits  to  enforce  it,  until  the  vessel  has 
made  another  voyage,  after  the  completion  of  the  voyage  mentioned  in  the  bond, 
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an  execution  levied  on  the  vessel,  before  it  has  been  arrested  upon  admiralty 
process  to  enforce  the  bond,  displaces  the  bottomry  lien.  Blaine  v.  Skip  Charles 
Carter,  4.  C.  S2S ii  125. 

2.  If  there  be  a  stipulation  for  bottomry  when  the  advances  are  made,  it  must 
be  understood  in  reference  to  the  then  next  voyage ;  and  if  the  bond  be  not 
taken,  and  that  voyage  is  made,  it  is  waived.     The  AurorOj  1  W.  96 ... .  iii.  477. 

3.  A  creditor  who  advances  his  money  in  good  faith  to  relieve  the  ship  from 
an  actual  arrest  for  repairs  and  supplies  constituting  a  Uen  by  the  marine  law, 
may  stipulate  for  a  bottomry  bond ;  but  a  mere  threat  of  arrest  by  a  general 
creditor  is  not  sufficient.    lb, 

4.  If  different  claims  are  embraced  in  such  a  bond,  some  of  which  would  and 
some  would  not  support  it,  it  is  the  duty  of  the  creditor  clearly  to  distinguish 
them,  and  show  their  respective  origin  and  character.     Ih, 

5.  A  second  bond,  including  what  was  due  upon  an  original  invalid  bond, 
cannot  be  supported  for  that  amount.     lb, 

€.  If  the  master  changes  his  voyage,  without  any  participation  or  fhiudulent 
intent  of  the  bottomry  lender,  the  security  is  not  thereby  invalidated.  The 
Virgin,  8  P.  538 xi.  208. 

C.    WHOM  IT  BINDS  AND  WHAT  ARE  ITS  EFFECTS. 

A  bottomry  bond  does  not  make  the  owners,  personally,  debtors.    The  Virgin^ 

8  P.  538 xL208. 

Insitbance,  F.  25. 
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For  Bouhdabies   of   Public   Lands  and  Gbants   thbbeof,  $ee   PuBLfo 

Lands;  see  also  Rivers. 

A.  BETWEEN  PRIVATE  LANDHOLDERS,  71. 

B.  BETWEEN  STATES,  71. 

C.  INDIAN  BOUNDARIES,  72. 

A    BETWEEN  PRIVATE  LANDHOLDERS. 
Deed,  F.;  Estoppel,  C.  4,  5. 

a    BETWEEN  STATES.    (Constitutional  Law,  D.  1;  States,  A  J.) 

1.  The  boundary  of  the  State  of  Kentucky  does  not  include  a  peninsula,  or 
Inland,  on  the  western  or  northwestern  bank  of  the  Ohio,  separated  from  the 
nuun  land  by  a  channel,  or  bayou,  which  is  filled  with  water  only  when  the  river 
rises  above  its  banks,  and  is,  at  other  times,  dry.  Handltfs  Lessee  v.  Anthony^ 
5W.  374....iv.  667. 

2.  The  history  of  the  jurisdiction  exercised  by  the  ITnited  States  west  of  the 
Mississippi  River  examined,  and  a  decree  made,  fixing  the  boundary  between 
the  States  of  Missouri  and  Iowa.     Missouri  v.  Iowa,  7  H.  660 ....  xviL  337. 
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3.  The  commissioners  appointed  by  a  decree  of  this  court,  7  How.  660,  to  nm 
and  mark  the  boundary  line  between  the  States  of  Missouri  and  Iowa,  having 
made  their  report,  it  was  accepted,  without  objection  by  either  party,  and  the 
line  established  in  conformity  therewith.  Missouri  v.  Iowa,  Iowa  v.  Missouri^ 
lOH.  l....xviii.  294. 

4.  Construction  of  an  act  of  commissioners  establishing  part  of  the  westei-n 
boundary  of  Greor^a  on  the  west  bank  of  the  Chattahoochee  River.  Howard 
y.  IngersoUy  13  H.  381 ziz.  542. 

Compacts  op  States,  12, 13 ;  Equity,  B.  g.  2;  Jubisdiction,  A.  a,  8. 


C.    INDIAN  BOUNDARIES. 

1.  A  question  of  disputed  boundary  may  be  settled  by  the  United  States  and 
an  Indian  tribe,  between  whom  a  previous  treaty  had  been  made,  which  left  the 
boundary  in  some  respects  uncertain ;  and  private  rights  are  bound  thereby. 
Lattimer's  Lessee  v.  Poteet,  4  P.  4 ... .  idii.  306. 

2.  The  boundaries  of  the  Indian  country  in  North  CaroUnaxLetennined.    Jh, 
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Eyidekce,  B.;  Revenue  Laws,  F.  2. 


CANCELLATION. 

Deed,  I. 


CAPTURE. 
A    JURISDICTION  TO  TRY,  78. 

B.  what  AMOUNTS  TO,  AND  WHAT  IS  OR  NOT  AN  ABANDONMENT 

THEREOF,  78. 

C.  RIGHTS  AND  POWERS  OF  CAPTORS,  73. 

D.  DUTIES  AND  LIABILITIES  OF  CAPTORS,  AND  THEIR  AGENTS, 

AND  OF  OWNERS  OF  PRIVATEERS,  74. 

E.*  CAPTURES   IN   VIOLATION    OF    OUR   NEUTRALITY,  OR  OF  A 

PIRATICAL  CHARACTER,  76. 

F.    WHAT  ARE  LAWFUL  CAPTURES  AND  GOOD  PRIZE,  AND  HERE- 
IN OF  PROBABLE  CAUSE,  76. 
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E  RIGHTS  AND  DUTIES  OF  CLAIMANTS,  AND  OF  THE  OFFICERS 
AND  CREWS  OF  CAPTURED  VESSELS,  AND  HEREIN  OF  RES- 
TITUTION,  80. 

1   OF  JOINT  AND  COLLUSIVE  CAPTURES,  80. 

A.    JURISDICTION  TO  TRY. 
Apmibaltt,  a  1 ;  Jurisdiction,  C.  2 ;  Law  of  Nations,  B. 

B.  WHAT  AMOUNTS  TO,  AND  WHAT  IS  OR  NOT  AN  ABANDONMENT 

THEREOF. 

1.  In  order  to  constitute  a  capture,  some  act  should  be  done  indicative  of  an 
intention  to  seize  and  to  retain  as  prize ;  it  is  sufficient  if  such  intention  is  fairly 
to  be  inferred  from  the  conduct  of  the  captor.  The  Grrotius,  9  C.  368 . . .  .iii. 
384. 

2.  Capture  not  abandoned,  though  onlj  a  prize-master  put  on  board,  the  crew 
being  Americans.     The  Alexander,  8  G.  169 . . .  .iiL  78. 

/n/ro,  D.  1-6. 

C.    RIGHTS  AND  POWERS  OF  CAPTORS.    (Salvage,  C.) 

1.  The  modem  usages  of  war  authorize  the  bringing  one  of  the  principal 
officers  of  the  vessel  detained,  on  board  the  belligerent  vessel,  with  the  papers 
hr  examination.     7%e  JSkanoTy  2  W.  845 . . .  .iv.  129. 

2.  Whether  the  capture  is  made  by  a  duly  commissioned  captor  or  not,  is  a 
question  between  the  government  and  the  captor,  with  which  the  claimant  has 
nothing  to  da     The  Amiable  Isabella,  6  W.  1 ....  v.  1. 

3.  If  the  capture  be  made  bj  a  non-commissioned  captor,  the  government  may 
contest  the  right  of  the  captor  after  a  decree  of  condemnation,  and  before  a  dis- 
tribution of  the  prize  proceeds.     lb, 

4.  All  captures  jure  belli  are  made  for  the  government  77ie  Dos  Herrnanos, 
low.  306....  vi.  412. 

5.  If  by  a  non-commissioned  captor,  the  condemnation  must  be  to  the  govern- 
ment The  Amiable  Isabella,  6  W.  1....V.  1.  The  Dos  Hermanos,  2  W. 
76... .iv.  31. 

6.  He  can  only  receive  a  compensation  in  the  nature  of  salvage.  The  Dos 
Hermanos,  10  W.  306 vi.  412. 

7.  The  Prize  Act  of  26th  June,  1812,  (2  Stats,  at  Large,  759,)  operates  as  a 
grant  finom  the  United  States,  to  the  captors,  of  all  property  rightfully  captured 
by  commissioned  privateers,  as  prize  of  war.     The  SaJHy,  8  C.  382 ...  .iii.  182. 

8.  Where  an  enemy's  vessel  was  captured  by  a  private  armed  vessel  of  the 
United  States,  and  subsequently  dispossessed  by  the  force  or  terror  of  another 
vessel  of  the  United  States,  the  prize  wa?,  under  the  cu'cumstances  of  the  case, 
adjudged  to  the  first  captor,  with  costs  and  damages.'  The  Mary,  2  W.  123 
• . .  .iv.  56. 

9.  An  enemy's  vessel  was  captured  by  a  privateer,  recaptured  by  another 
enemy's  vessel,  and  again  recaptured  by  another  privateer,  and  brought  in  for 

CUBT.  DIQ.  7 
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adjudication.    It  wbs  held  that  the  prize  vested  in  the  last  captor.     The  Agtreoj 
1  W.  125....iii.  489, 

9a.  An  interest  acquired  in  war,  bj  possession,  is  devested  by  the  loss  of 
possession.     lb. 

10.  Captors  maj  subject  the  property  captured  to  forfeiture  for  a  violation  of 
municipal  law,  even  as  against  the  original  owner.  TTus  Josefa  Segunda^  b  W. 
338.... iv.  654. 

11.  Condemnation,  subject  to  an  appeal,  is  not  final,  and  so  not  definitiTe, 
within  the  meaning  of  our  treaty  with  France  of  the  21st  of  December,  1801. 
United  States  v.  Schooner  Peggy y  1  C.  103. ..  .L  358. 

Sales,  A.  12. 


D.    DUTIES  AND  LIABILITIES   OF  CAPTORS  AND  THEIR  AGENTS 

AND  OF  OWNERS  OF  PRIVATEERS. 

Admibaltt,  C.  b.  1. 

1.  Irregularities  on  the  part  of  the  captors,  originating  from  mere  mistake,  or 
negligence,  which  work  no  irreparable  mischief  and  are  consistent  with  good 
faith,  will  not  forfeit  their  rights  of  prize.     The  Anne,  3  W.  435 . . . .  iv.  253. 

2.  Whenever  an  officer  seizes  a  vessel  as  prize,  he  is  bound  to  commit  her  to 
the  care  of  a  competent  prize-master  and  crew ;  not  because  the  original  crew, 
when  left  on  board,  (in  the  case  of  a  seizure  of  the  vessel  of  a  citizen  or  neutral,) 
are  released  from  their  duty  without  the  assent  of  the  master,  but  from  the  want 
of  a  right  to  subject  the  captured  crew  to  the  authority  of  the  captor's  officer. 
The  Eleanor,  2  W.  845 iv.  129. 

3.  But  this  rule  does  not  extend  to  the  case  of  a  mere  detention  for  exami- 
nation, which  the  commander  of  the  cruising  vessel  may  enforce  by  orders  from 
his  own  quarter-deck,  and  may,  therefore,  send  an  officer  on  board  th^  vessel 
detained,  in  order  more  conveniently  to  enforce  it,  without  taking  tlie  vessel  out 
of  the  possession  of  her  own  officers  and  crew.     Ih. 

4.  Though  it  is  the  duty  of  the  captor,  uAder  the  laws  of  nations  affirmed  bj 
the  act  of  congress,  to  send  in  captured  property  for  adjudication  by  a  court  of 
his  own  country,  having  competent  jurisdiction,  yet  he  may  be  excused,  by  im- 
perative circumstances,  for  making  a  sale  of  such  property,  and  afterwards 
seasonably  subjecting  the  proceeds  to  the  jurisdiction  of  a  proper  court  of  prize. 
Jecker  v.  Montgomery,  13  H.  498. ..  .xix.  615. 

5.  The  orders  of  the  commander  in  chief,  not  to  weaken  his  force  by  detach- 
ing an  officer  and  crew  for  the  prize ;  or  his  own  deliberate  and  honest  jud|^ 
ment,  exercised  in  reference  to  all  the  circumstances,  that  the  public  sennce 
does  not  permit  him  to  make  such  detachment,  will  excuse  the  captor  from  send- 
ing in  his  prize  for  adjudication.    1  b, 

6.  If  no  sufficient  excuse  appear,  or  if  the  captor  have  unreasonably  delayed 
to  bring  the  question  of  prize  or  no  prize  to  an  adjudication,  the  court  maj 
refuse  to  proceed  to  an  adjudication,  and  may  award  restitution,  with  or  without 
damages,  upon  the  ground  of  forfeiture  of  rights  by  the  captor,  although  his 
seizure  was  originally  lawful.     lb, 

7.  So  if  the  captor  should  neglect  to  proceed  at  all,  the  court  may,  upon  a 
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libel  filed  bj  the  owner,  for  a  marine  trespass,  grant  a  monition  to  proceed  ta 
adjudication  in  a  court  of  prize,  or  refuse  it,  and  at  once  award  damages.     Ih, 

8.  In  this  case,  the  captor  was  held  to  have  forfeited  no  rights,  and  an  order 
to  proceed  in  a  court  of  prize,  within  whose  jurisdiction  were  the  proceeds  of 
the  ^le  of  the  property,  was  directed  to  be  made  by  the  circuit  court.     Ih. 

9.  The  commander  of  a  squadron  is  liable  to  individuals  for  the  trespasses  of 
those  under  his  command,  in  case  of  positive  or  permissive  orders,  or  of  actual 
presence  and  cooperation.     The  Eleanor^  2  W.  345 iv.  129. 

10.  Whore  a  capture  has  actually  taken  place,  with  the  assent,  express  or 
implied,  of  the  commander  of  a  squadron,  the  prize-master  may  be  considered 
as  a  bailee  to  the  use  of  the  whole  squadron,  who  are  to  share  in  the  prize- 
money,  and  thus  the  commander  may  be  made  responsible  ;  but  not  so  as  to  mere 
trespasses,  unattended  with  a  conversion  to  the  use  of  the  squadron.     Ih, 

11.  The  commander  of  a  single  ship  is  responsible  for  the  acts  of  those 
under  his  command  ;  as  are,  likewise,  the  owners  of  privateers  for  the  conduct 
of  the  commanders  appointed  by  them.     Ih, 

12.  If  an  unlawful  seizure  is  made  by  a  public  armed  vessel  upon  the  high 
seas,  without  probable  cause,  and  the  vessel  seized  is  afterwards  captured  by  a 
belligerent,  and  condemned  as  lawful  prize,  being  actually  neutral  property, 
the  seizor  is  liable  to  make  restitution  in  value,  with  damages  ;  and  the  neutral 
owner  is  not  bound  to  appear  and  defend  in  the  prize  court  Maley  v.  Shattuchy 
3C.  458....i.  642. 

Id.  Prize  agents,  who  receive  the  proceeds  of  sales  of  prizes,  and  pay  them 
over  to  the  captors  without  an  order  of  the  court,  are  responsible  to  the  owners 
of  the  captured  property  for  the  net  amounts  so  received  by  them,  in  case 
restitution  is  decreed.     Hills  v.  Ross^  3  D.  381 i.  247. 

14.  The  owners  of  a  privateer  are  responsible  to  all  concerned,  for  the  con- 
duct of  their  agents,  the  officers  and  crew  of  the  privateer.  The  measure  ot 
that  responsibility  is  the  full  value  of  the  property  injured  or  destroyed.  Dd 
Col  V.  Arnold,  3  D.  333. . .  .L  248. 

15.  On  an  illegal  seizure,  the  original  wrongdoers  may  be  made  responsible 
beyond  the  loss  actually  sustained,  in  a  case  of  gross  and  wanton  outrage  ;  but 
the  owners  of  the  privateer,  who  are  only  constructively  liable,  are  not  bound 
to  the  extent  of  vindictive  damages.     The  AmiahU  Nancy,  3  W.  546 ....  iv.  287. 

16.  An  item  for  loss  by  deterioration  of  the  cargo,  not  occasioned  by  the 
improper  conduct  of  the  captors,  rejected.     Ih. 

17.  The  prime  cost  or  value  of  the  property  lost,  and,  in  case  of  injury,  tho 
diminution  in  value  by  reason  of  the  injury,  with  interest  thereon,  affords  the 
(rue  Dieasure  for  estimating  damages  in  such  a  case.     Ih. 

18.  An  item  for  the  ransom  of  the  vessel  and  cargo,  which  had  been  subse- 
quently seized  by  another  belligerent,  (as  alleged  for  want  of  papers  of  which 
tho  vessel  had  been  deprived  by  the  first  captors,)  rejected  under  the  particular 
circumstances  of  the  case.  Ih. 

19.  A  suit  by  the  owners  of  captured  property,  lost  through  the  fault  and 
negligence  of  the  captors,  for  compensation  in  damages.  The  value  of  the 
(^ptured  vessel,  and  the  prime  cost  of  the  cargo,  with  all  charges,  and  the 
prpmium  of  insurance,  where  it  has  been  paid,  allowed  in  ascertaining  the 
damages.     The  Anna  Maria,  2  W.  327 . .    .iv.  122. 

Infra,  F.  27,  28. 
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E.    CAPTURES  IN  VIOLATION  OF   OUR  NEUTRALITY   OR  OF  A 

PIRATICAL  CHARACTER 

Admibaltt,  a.  2 ;  Eyidenck,  B.  1. 

1.  The  capture  of  a  vessel  of  a  country  at  peace  with  the  United  States, 
made  bj  a  vessel  fitted  out  in  one  of  our  ports,  and  commanded  bj  one  of  our 
citizens,  is  illegal,  and  if  the  captured  vessel  is  brought  within  our  jurisdiction, 
the  district  courts,  upon  a  libel  for  a  tortious  seizure,  may  inquire  into  the  &ds« 
and  decree  restitution ;  and  if  a  privateer,  duly  commissioned  by  a  belligerent, 
collude  with  a  vessel  so  fitted  out  and  commanded,  to  cover  her  prizes  and 
share  with  her  their  proceeds,  such  collusion  is  a  fraud  on  the  law  of  nations, 
and  the  claim  of  the  belligerent  will  be  rejected.  Talbot  v.  Janson,  3  D.  133 
....i.  128. 
2«  Damages  for  the  tortious  seizure,  as  well  as  restitution,  decreed.  Ih, 
8.  A  capture  of  Spanish  property,  by  a  vessel  built,  armed,  equipped,  and 
owned  in  the  United  States,  is  illegal,  and  the  property,  if  brought  within  oar 
territorial  limits,  will  be  restored  to  the  original  owners.  Za  Conception,  6  W. 
235 V.  72. 

4.  Where  a  transfer  of  the  capturing  vessel  to  a  citizen  of  a  belligerent 
state,  under  whose  flag  and  commission  she  sails  on  a  cruise,  is  set  up  in  order 
to  legalize  the  capture,  the  sale  must  be  proved.     lb. 

5.  A  citizen  of  this  country  who  has  made  a  capturo  on  the  high  seas,  in 
violation  of  the  laws  of  the  United  States,  cannot  be  allowed  to  claim  as  a 
captor  in  our  courts,  though  he  acted  under  a  commission  from  a  foreign  bel- 
ligerent power.     The  BeBo  Oorrunes,  6  W,  152. . .  .v.  44. 

6.  If  a  capture  be  made  by  a  privateer,  which  had  been  illegally  equipped 
in  a  neutral  country,  the  prize  courts  of  such  neutral  country  have  power,  and 
it  is  their  duty,  to  restoro  the  captured  property,  if  brought  within  their  juris- 
diction, to  its  owner.  27ie  Brig  Alerta  and  Cargo  v.  Bku  Aforauy  9  C.  359 .... 
iii.  879. 

Law  op  Nations,  B.  18-30, 

P.    WHAT   ARE   LAWFUL    CAPTURES,    AND    GOOD   PRIZE,   AND 

HEREIN  OF  PROBABLE  CAUSE. 

Admiralty,  C.  b.  4. 

1.  In  1799,  there  was  a  limited  state  of  hostilities  between  this  country  ana 
France,  and  the  capture  of  a  private  armed  vessel,  officered  and  manned  by 
Frenchmen,  and  sailing  under  the  French  flag,  was  lawful,  though  the  vessel 
was  the  property  of  a  neutral,  from  whom  the  French  possessors  had  captured 
her.     Talbot  v.  Seeman,  1  C.  1 i.  331. 

2.  The  fact,  that  the  commander  of  a  private  armed  vessel  was  an  alien 
enemy  at  the  time  of  the  capture  made  by  him,  does  not  invalidate  such  cap- 
ture.    The  Mary  and  Susan,  1  W.  46 ....  iii.  461. 

3.  Though  a  vessel  armed  and  equipped  for  war,  and  sent  to  a  belligerent 
port  for  sale,  is  liable  to  capture  by  the  other  belligerent  par^y,  it  is  a  commer- 
cial adventure  not  prohibited  by  our  laws,  or  the  laws  of  nations.  The  Santii' 
sima  Trinidad  and  The  St.  Ander,  7  W.  283 v.  268. 


CAPTURE.  77 

4.  Domicile  of  a  Deutral,  or  citizen,  in  an  enemy's  country,  subjects  his 
property  embarked  in  trade,  to  capture  on  the  high  seas.     The  Venus,  8  C.  253 

....  iii.  1 1 6.     The  Frances,  8  C.  363 iiL  178.    The  Mary  and  Stisan,  1  W. 

46...  .iii.  461. 

5.  If  he  cause  property  to  be  shipped  before  war  be  declared,  or  before  its 
declaration  be  known,  it  is,  like  other  enemies'  property,  liable  to  capture.  The 
Venus,  S  C.  253 iii.  116. 

6.  But  these  effects  of  domicile  cease  from  the  moment  he  puts  himself  in 
motioD,  bond  Jide,  to  quit  the  country,  intending  not  to  return.     Ih. 

7.  The  property  of  a  house  of  trade,  established  in  the  enemy's  country,  is 
oondemnable,  as  prize.     The  Friendshaft,  4  W.  105. . .  .iv.  359. 

8.  Whatever  may  be  the  personal  domicile  of  the  partners.     Ih. 

9.  British  property  found  in  the  United  States,  on  land,  at  the  commence- 
ment of  hostilities  with  Great  Britain,  cannot  be  condemned  as  enemy's  prop- 
erty, without  a  legislative  act^  authorizing  its  confiscation.  Brown  v.  United 
Mes,^  C.  110.... iii.  46. 

10.  The  act  of  the  legislature,  declaring  war,  (2  Stats,  at  Large,  755,)  is  not 
sach  an  act.     ii. 

U.  Timber  discharged  from  the  vessel  in  which  it  was  imported,  and  floated 
ioto  a  salt-water  creek,  where  the  tide  ebbs  and  flows,  leaving  the  ends  of  tho 
timber  resting  on  the  mud  at  low  water,  and  prevented  from  floating  away  at 
high  water  by  booms,  is  to  be  considered  as  landed.     Ih* 

12.  Question  of  fact  as  to  property.     The  Frances,  8  C.  358 iii.  174. 

13.  Goods  purchased  by  British  merchants,  before  the  war  between  the 
United  States  and  Great  Britain,  in  pursuance  of  orders  from  American 
citizens,  shipped  to  the  agent  of  the  British  merchants  in  the  United  States, 
abo  an  American  citizen,  *'  on  account  and  risk  of  an  American  citizen,"  and 
no  circumstances  of  fraud  or  unfairness  appearing  in  the  transaction,  were 
vested  in  the  American  citizens  at  the  time  of  the  shipment,  and  are  not  liable 
to  condemnation,  although  the  vessel  sailed  from  England  after  the  declaration 
of  war  was  known  there.     The  Merrimac,  8  C.  317  •  • . .  iii.  153. 

14.  But  if  goods  be  purchased  as  above,  though  the  accompanying  invoices, 
bilk  of  lading,  and  letters  be  addressed  by  the  British  consignors  to  the  Ameri- 
can citizens  for  whom  the  purchase  was  made,  and  all  concur  to  show  the 
property  to  be  in  them,  yet  if  these  documents  are  inclosed  in  a  letter  from  the 
consignors  to  their  agent  in  the  United  States,  though  an  American  citizen, 
directing  him  not  to  deliver  the  goods  in  case  of  the  existence  of  certain  cir- 
cumstances, nor  until  he  should  have  received  payment  from  the  consignees,  in 
(:ash,  the  property  in  the  said  goods  continued  in  the  British  consignors  at  the 
time  of  capture,     lb, 

lo.  Goods  by  the  same  ship,  purchased  as  above,  and  consigned  to  the  agent 
of  the  ooDsignors,  being  an  American  citizen,  in  whose  name  also  the  bill  of 
lading  is  made  out,  but  the  bill  of  parcels  and  invoice  in  the  name  of  the 
American  merchants  for  whom  the  purchase  was  made ;  the  shipment  also 
being  expressed  to  be  on  their  account,  though  the  goods  are  spoken  of  in  the 
letter  of  the  consignors  as  British  property ;  vested  in  the  American  merchants 
at  the  time  of  shipment.     lb. 

16.  The  circumstance  that  the  goods  continue,  during  the  whole  voyage,  at 

7* 
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the  risk  of  the  shippers,  is  not  of  itself  decisive  to  show  that  the  property  had 
not  vested  in  the  consignee.     Ih. 

17.  Neutral  cover  of  British  property.  Cargo  of  Hie  Ship  Hazard  v.  Camp- 
heU,%  C.  205....iii.334. 

18.  An  intention  of  the  consignors  of  goods  to  vest  the  right  of  property  in 
the  consignee,  is  not  sufficient  to  effect  such  a  chHnge  of  property,  until  the 
goods  are  received  by  the  consignee,  or  some  evidence  is  given  of  his  agree- 
ment to  take  them  on  his  own  account ;  until  that  time,  the  goods  are  at  th«' 
risk  of  the  shippers  ;  and  if  they  are  enemies,  the  goods,  if  captured,  are  good 
prize ;  and  this,  though  the  consignee  were  the  agent  of  a  third  person  who 
had  directed  him  to  order  the  goods,  unless  it  appears  that  he  actually  did 
order  them.     The  Frances^  8  C.  359 . . .  .iii.  175. 

19.  If  a  British  merchant  purchase,  with  his  own  funds,  two  cargoes  of 
goods  in  consequence  of,  but  not  in  exact  conformity  with  the  orders  of  .id 
American  house,  and  ship  them  to  America,  giving  the  American  house  an 
option  within  24  hours  after  receipt  of  his  letter  to  take  or  reject  both  cargoes, 
and  if  they  give  notice  within  the  time  that  they  will  take  one  cargo,  but  will 
consider  as  to  the  other ;  this  puts  it  in  the  power  of  the  British  merchant 
either  to  cast  the  whole  upon  the  American  house,  or  to  resume  the  property, 
and  make  them  accountable  for  that  which  came  to  their  hands,  and  therefore 
the  right  of  property  in  the  cargo  not  accepted  does  not,  in  transitu^  vest  in  the 
American  house,  but  remains  in  the  British  subject,  and  is  liable  to  condem- 
nation, he  being  an  enemy.     The  Frances,  9  C.  183. . .  .iii.  324. 

20.  The  commission  of  a  privateer  must  be  considered  as  qualified  and 
limited  by  the  laws  under  which  it  issues,  and  as  subordinate  to  the  instructions 
of  the  President,  issued  under  the  eighth  section  of  the  Prize  Act  of  1812, 

(2  Stats,  at  Large,  761.)    The   Thomas  GihbonSy  8  C.  421 iii.  202 ;  The 

Mary,  9  C.  126.  .•  .iii.  292. 

21.  Under  those  instructions  both  British  and  American  property,  shipped 
in  Great  Britian,  on  board  a  vessel  of  the  United  States,  af\er  a  knowledge  of 
the  war,  but  in  consequence  of  the  repeal  of  the  British  orders  in  council,  are 
protected  from  capture.     Ih.     Ih.    , 

22.  A  detention  by  perils  of  the  sea,  or  an  act  of  the  enemy,  does  not  render 
.  unlawful  a  voyage  lawful  in  its  inception.     The  Mary,  9  C.  126 .. .  .iii.  292. 

23.  Under  the  instructions  of  the  President,  a  privateer  may  lawfully  cap- 
ture a  vessel,  liable  to  capture,  within  the  territorial  limits  of  the  United  States, 

•  and  bound  to  a  port  of  the  United  States.     The  Joseph,  8  C.  451 . . .  .iii.  217. 

24.  The  President's  instructions  of  the  28th  August,  1812,  prohibiting  the 
interruption  of  vessels  coming  from  Great  Britain,  in  consequence  of  the  sup- 
posed repeal  of  the  British  orders  in  council,  must  have  been  actually  known 
to  the  commanders  of  vessels  of  war,  at  or  before  the  seizure,  in  order  to  invali- 
date captures  made  contrary  to  the  letter  and  spirit  of  the  instructions.  Tkt 
Mary  and  Susan,  1  W.  46 . . .  .iii.  461. 

25.  A  question  of  proprietary  interest  7%«  St.  Nicholas,  1  W.  417...  .iii. 
614. 

26.  The  seizure  of  a  vessel,  by  the  naval  force  of  the  United  States,  in 
waters,  belonging  to  another  friendly  power,  does  not  render  unlawful  regular 
judicial  proceedings  against  the  vessel,  instituted  after  her  arrival  within  the 
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iurisdiction  of  the  United  States.     Ship  Richmond  v.    United  States,  9    C. 
102.... Mi.  285. 

27.  If  a  vessel  has  a  Spanish  register,  and  sails  under  Spanish  colors,  and 
has  on  board  accounts  describing  her  as  Spanish  property,  there  is  probable 
cause  for  seizing  her  as  belonging  to  Spanish  subjects.  The  right  to  seize,  and 
send  in  for  further  examination,  is  not  the  right  to  spoliate  and  injure  the  pro[>- 
erty  captured  ;  for  any  damage,  or  spoliation,  the  captors  are  answerable  to  the 
owners,  if  the  property  be  not  condemned  as  prize.  Del  Gol  v.  Arnold,  3  D. 
333....!.  248. 

28.  A  belligerent  cruiser,  who  with  probable  cause,  seizes  a  neutral  vessel, 
and  takes  her  in  for  adjudication,  and  proceeds  regularly,  is  not  a  wrongdoer, 
and  is  not  liable  for  damages.    Jennings  v.  Carson,  4  C.  2. . .  .ii.  2. 

Trading,  &c.  with  Enemy,  5-27. 

G.   RIGHTS,  DUTIES,  AND  LIABILITIES  OF  NEUTRALS,  IN  RESPECT 

TO  AND  ARISING  OUT  OF  CAPT?URES. 

1.  A  neutral,  who  has  resided  in  an  enemy's  country,  resumes  his  neutral 
rights,  as  soon  as  he  puts  himself  and  his  family  in  itinere  to  return  home  to 
reside ;  and  he  has  a  right  to  take  with  him  the  means  of  support  for  himself 
and  his  family,  in  specie.     United  States  v.  Gutllem,  11  H.  47 . .  •  .xviii.  545. 

2.  Such  property  is  not  forfeited  by  a  breach  of  blockade  by  the  vessel,  on 
board  of  which  he  has  taken  passage,  if  he,  personally,  is  in  no  fault.     lb, 

3.  If  a  neutral  ship,  laden  in  part  with  neutral  and  in  part  with  enemy's 
property,  be  captured,  the  whole  freight  is  not  a  charge  on  the  property  con- 
denaned ;  that  pays  only  its  own  freight.  The  Antonia  Johanna,  1  W.  159 .... 
iiL  506. 

4.  A  neutral  ship,  laden  with  provisions,  enemy's  property,  and  the  growth 
of  the  enemy's  country,  specially  permitted  to  be  exported  for  the  supply  of 
his  forces,  is  not  entitled  to  freight.     The  Oommercen,  1  W.  382 ....  iii.  597. 

5.  It  makes  no  difference,  in  such  a  case,  that  the  enemy  is  carrying  on  a 
distinct  war,  in  conjunction  with  his  allies,  who  are  friends  of  the  captor's 
country,  and  that  the  provisions  are  intended  for  the  supply  of  his  troops 
engaged  in  that  war,  and  that  the  ship  in  which  they  are  transported  belongs 
to  subjects  of  one  of  those  allies,  and  is  de^ttined  to  a  neutral  port.     lb. 

6.  If  a  neutral  vessel  be  captured  on  her  outward  voyage  from  England  to 
Amelia  Island,  carrying  a  hostile  cargo,  which  is  condemned,  and  if,  by  the 
charter-party,  the  outward  cargo  is  to  be  carried  free  of  freight,  but  the  home- 
ward cai^o  is  to  pay  at  a  certain  rate,  to  be  ascertained  by  the  nature  of  the 
cirgo,  yet  the  court  will  decree  freight  to  Amelia  Island  on  the  outward  cargo, 
to  be  assessed  upon  the  principles  of  a  quantum  meruit.  The  Ship  Societe, 
9  C.  209....  iii.  337. 

7.  A  neutral  cargo  found  on  board  an  armed  enemy's  vessel,  is  not  liable  to 
condemnation  as  prize  of  war.     The  Aialanta,  3  W.  409 . . .  .iv.  241. 

8.  Where  a  neutral  ship-owner  lends  his  name  to  cover  a  fraud  with  regard 
to  the  cargo,  this  circumstance  will  subject  the  ship  to  condemnation.  The 
Fortuna,  3  W.  236 iv.  208. 
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H.  RIGHTS  AND  DUTIES  OF  CLAIMANTS,  AND  OF  THE  OFFICERS 
AND  CREWS  OF  CAPTURED  VESSELS,  AND  HEREIN  OF  RES- 
TITUTION. 

Admibaltt,  C.  b.  3,  4. 

1.  If  a  decree  of  condemnation  hj  the  circuit  court  was  rightfal  when  pro- 
nounced, but  hj  reason  of  a  subsequent  treaty  the  chiimant  has  since  become 
entitled  to  restitution,  this  court  on  appeal  must  order  it.  United  StaU$  ?. 
Schooner  Peggy,  1  C.  103 ...  .i.  358. 

2.  If  property  has  been  wrongfully  brought  into  the  United  States,  and  the 
duty  paid  by  a  wrongful  captor,  and  a  decree  of  restitution  is  made  after  a 
sale,  the  captor  is  liable  on  such  a  decree,  only  for  the  balance,  without  interest, 
after  deducting  the  amount  paid  as  duties.     The  Santa  MariOj  10  W.  431 .. . 
vi.  467. 

3.  If  a  party  attempts  to  impose  upon  the  court,  by  knowingly  or  fraudu- 
lently claiming  as  his  own,  property  belonging  in  part  to  others,  he  will  not  be 
entitled  to  restitution  of  that  portion  which  he  may  ultimately  establish  as  bis 
own.     The  Dos  Jlermanos,  2  W.  76. . .  .iv.  81. 

4.  A  question  of  proprietary  interest,  on  further  proof.  Restitution  decreed, 
with  costs  and^  expenses,  to  be  paid  by  the  claimant.  The  London  Packet^ 
5  W.  132 iv.  589. 

5.  Concealment,  or  spoliation  of  papers,  is  not,  per  se,  a  sufficient  ground 
for  condemnation  in  a  prize  court  It  is  calculated  to  excite  the  vigilance  and 
justify  the  suspicions  of  the  court ;  but  it  is  open  to  explanation.  The  Pizarro, 
2  W.  227.... iv.  91. 

6.  A  question  of  proprietary  interest  and  concealment  of  papers.  The 
Fortunoy  2  W.  161 iv.  68. 

7.  The  assertion  of  a  false  claim,  in  whole  or  in  part,  by  an  agent,  or  in 
connivance  with  the  real  owner,  is  a  substantive  cause  of  condemnation.  17^ 
Amiable  Isabella,  6  W.  1 ....  v.  1* 

8.  Where  enemy's  property  is  fraudulently  blended  in  the  same  claim  witn 
neutral  property,  the  latter  is  liable  to  share  the  fate  of  the  former,  and  most 
be  condemned.     27ie  &,  Nicholas^  1  W.  417 . . .  .iii.  614. 

9.  Captors'  costs  and  expenses  ordered  to  be  paid  by  the  claimant,  it  being 
his  fault  that  defective  documents  wero  put  on  board.  The  Venus,  5  W.  127 
. . . .  i V.  588. 

10.  If  a  vessel  be  captured  by  a  superior  force,  and  a  prize-master  and  a 
small  force  be  put  on  board,  it  is  not  the  duty  of  the  master  and  crew  of  the 
captured  vessel  to  attempt  to  rescue  her,  for  they  may  thereby  expose  the 
vessel  to  condemnation,  although  otherwise  innocent.  I%e  Brig  Short  Staple 
and  Cargo  v.  United  Stales,  9  C.  55.  •  •  .iii.  259. 

Supra,  D.  1-19. 

I.  OF  JOINT  AND  COLLUSIVE  CAPTURES. 

1.  In  cases  of  alleged  joint  or  collusive  capture,  the  usual  simplicity  of  the 
prize  proceedings  is  necessarily  departed  from ;  and  where,  in  these  cases, 
there  is  the  least  doubt,  other  evidence  than  that  arising  from  the  captured 
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ressely  or  invoked  from  other  prize  causes,  may  be  resorted  to.     The  George 
The  BMneoy  and  The  Janstaf,  1  W.  408 iii.  608. 

2.  The  abuse  of  a  coxmnission  bj  making  a  collusive  capture  does  not  render 
the  commission  void,  but  the  captors  acquire  no  title  to  the  prize.  The  Expert* 
w«tf,8  W.  261 V.  408. 

3.  Each  case  of  alleged  collusion  is  to  be  tried  on  its  own  circumstance*; 
bat  it  is  one  of  the  circumstances  to  be  noticed  bj  a  court  of  admiralty,  that 
another  capture,  made  by  the  same  privateer  in  the  same  cruise,  has  been 
pronounced  collusive.    lb* 

4.  A  question  of  collusive  capture.  Condemnation  to  the  captors.  The 
BoAneaand  The  Jahnstqf,  2  W.  169....iv.  71. 

5.  A  question  of  collusive  capture.  The  capture  pronounced  to  be  collu- 
sive^ and  the  properly  condemned  to  the  United  States.  The  Oeorge^  2  W. 
278.... iv.  104. 


CABBIEB. 
Bailment,  B. 


CASE. 

The  ccmmiissioner  of  patents,  being  under  a  legal  duty  to  famish  copies  of 
records  of  his  office,  upon  a  legal  demand,  an  action  on  the  case  lies  for  m 
refoaaL    Bogdem  ▼.  Bmie^  14  H.  575. ..  .xx.  850. 


Action,  2. 


CASHIEB. 
Banss;  Cobpobations,  F.  2. 


CEBTAINTY. 

Flxadino,  D. 


CEETIPIC ATE  OF  DIVISION  OP  OPINION. 

Jurisdiction,  A.  d.  4. 
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CERTIORARI 

A    WHEN  IT  ISSUES,  82. 
B.    RETURNS  THEREON,  82. 

A    WHEN  IT  ISSUES. 

1.  A  certiorari  will  be  awarded  upon  a  soggestion  that  the  citation  has 
been  served,  but  not  sent  up  with  the  writ  of  error.  Field  v.  3R&an,  3  C 
514.... i.  654. 

2.  A  certiorari  does  not  issue  to  remove  a  cause,  on  account  of  want  of 
jurisdiction  in  the  court  in  which  it  is  pending.  Fowler  v.  Lindsey ;  Fowler 
v.ifi&r,  8D.  411....i.  291. 

3.  A  certiorari  will  not  be  issued  upon  a  suggestion  that  parts  of  the  charge 
of  tbe  court  below,  not  appearing  bj  the  bill  of  exceptions  to  have  been  ex- 
cepted to,  are  not  in  the  record.  Stimpson  v.  Wut  Chester  Railroad  OonqKOny, 
3  H.  558....ZV.  547. 

B.    RETURNS  THEREON. 

According  to  the  rules  and  practice  of  this  court,  a  return  made  hj  the  dezi 
of  the  circuit  court  for  the  District  of  Columbia,  to  a  writ  of  certiorari^  is  a  suf- 
ficient return.    Stewart  v.  ifigUy  9  W.  526. . .  .vi.  166. 


CHALLENGE. 

JUBT,  B. 


CHAMPERTY. 
Assiqument  of  Ghosbs  m  Aotioit,  A  14. 


CHAEGE  OP  JUDGE. 

FllAOTIOB,  n.  6.  4. 


CHARGE  ON  LAND. 

Will,  D.  2. 
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CHARITY. 

A    GRANTS  AND  DEVISES  TO  CHARITABLE  USES  AND  CAPACITY 

TO  TAKE  UNDER  THE  SAME,  88. 

B.  WHAT  ARE  VALID  CHARITABLE  USES,  84. 

C.  JURISDICTION  OF  CHANCERY  OVER,  84. 


A    GRANTS  AND  DEVISES  TO  CHARITABLE  USES  AND  CAPACITY 

TO  TAKE  UNDER  THE  SAME. 

1.  A  devise  to  the  **  Baptist  Association,"  a  voluntary  association,  to  con- 
stitute a  fund  for  the  education  of  youth,  &c,  is  void  at  law.  Ihtgtees  of  the 
PkUadeiphia  BapUst  Association  v.  HarC$  Executors,  4  W.  1 . . . .  iv.  330. 

2.  It  was  the  intention  of  the  testator  that  the  association  should  take  and 
execute  the  trust  in  its  character  of  an  association,  and  it  is  not  capable  in  law 
of  so  doing.     Ih. 

3.  The  incorporation  of  the  association,  subsequent  to  the  death  of  the  testa- 
tor, does  not  enable  it  to  take  a  devise  made  to  a  society  not  capable  of  taking 
it  at  the  death  of  the  testator.    lb. 

4.  In  a  suit  by  the  heirs  of  McDonogh  to  set  aside  his  will,  it  was  held,  under 
the  law  of  Louisiana  :  1.  That  the  cities  of  Baltimore  and  New  Orleans  were 
legatees  with  a  universal  title.  2.  That  they  were  corporations  capable  of 
taking  this  title.  8.  That  the  legacies  did  not  amount  to  substitutions,  or 
Jidei  commiucu  4.  That  the  testator  could  define  the  use  and  destination  of  his 
legacies,  while  he  declared  them  to  be  for  the  poor,  and  for  such  objects  as 
were  within  the  range  of  the  powers  and  duties  of  the  cities.  5.  That  the  pro- 
hibitions to  alienate,  and  other  conditi6ns,  not  possible,  or  contrary  to  the  laws, 
are  as  if  not  written,  and  do  not  affect  the  validity  of  the  legacies.  6.  That,  as 
in  Maryland,  a  Louisiana  corporation  would  be  allowed  to  take  under  a  will, 
so  under  this  will  Baltimore  may  take.  7.  That  if  any  invalid  charge  is  made 
on  the  legacies,  the  legacy  is  valid  and  freed  from  the  charge.  McD<mogh^$ 
Executors  v.  Murdoghy  15  H.  367 . . .  .zz.  564. 

5.  Land,  at  common  law,  may  be  granted  to  pious  uses  before  there  is  a 
grantee  in  existence  competent  to  take  it,  and  in  the  mean  time  the  fee  will 
be  in  abeyance.     Totan  ofPawht  v.  Clarke^  9  C.  292 . . . .  iii.  358. 

6.  Such  a  grant  cannot  be  resumed  at  the  pleasure  of  the  crown,     lb, 

7.  The  corporation  of  the  city  of  Philadelphia  is  capable  of  taking  under  a 
devise  of  real  and  personal  estate  in  trust  for  the  establishment  and  support  of 
a  college  ft>r  poor  orphan  boys,  and  can  execute  the  trust.  Vxdal  v.  Girards 
Execuiorsy  2  H.  127. . .  .zv.  61. 

8.  The  32  &  34  Hen.  VIII.  disabling  corporations  to  take  by  devise,  is  not 
in  force  in  Pennsylvania.  Though  the  43  Eliz.  c  4,  is  not  in  force  in  Penn- 
sylvania, its  conseiTative  provisions  are  recognized,  and  charitable  devises  are 
not  void  in  that  State,  on  account  of  the  inability  of  the  trustee  to  take,  or  of 
&e  uncertainty  of  the  beneficiaries.    lb. 


84       CHARITY— CHARTER  PARTY— CHOSE  IN  ACTION. 


B.    WHAT  ARE  VALID  CHARITABLE  USES. 

1.  A  devise  upon  a  trust  to  establish  and  maintain  a  college  for  the  educa- 
tion of  indigent  orphan  boys,  is  a  charitable  bequest,  although  the  will  of  the 
testator  excludes  all  ecclesiastics,  missionaries,  and  ministers  of  all  sects,  from 
exercising  any  trust  or  duty  concerning  the  college,  and  from  admission  for  any 
purpose,  or  as  visitors,  within  its  precincts.  VtdcUv.  €firard*8  JSxecutoriy  2 
H.  127 XV.  61. 

2.  A  testator  empowered  his  executors,  after  the  death  of  hiS  wife,  to  dis- 
tribute the  residue  of  his  estate  among  such  charitable  institutions  of  South 
Carolina  and  Pennsylvania  as  they  might  deem  most  beneficial  to  mankind ; 
the  wife  survived  the  executors ;  hMy  that  even  if  such  a  power,  confided  to 
these  particular  persons  by  the  testator,  could  be  executed  in  England  by  the 
chancellor,  it  could  not  be  by  any  court  of  the  United  States,  land  that  this 
court  could  not  take  this  residue  from  the  next  of  kin.  FonUan  v.  Ravend,  17 
H.  369 ....  xxi.  555. 

3.  A  bequest  ^  to  some  disposition  thereof  which  my  executors  may  consider 
as  promising  most  to  benefit  the  town  and  trade  of  Alexandria,  leaving  the 
same  entirely  to  their  disposition  of  it,  in  such  manner  as  appears  to  them  prom- 
ises to  yield  the  greatest  good  " — ^is  too  vague  to  be  executed  by  a  court  of 
chancery,  under  its  ordinary  judicial  equity  powers  ;  and  the  4dd  of  Elizabeth, 
not  having  been  adopted  as  part  of  the  law  of  Virginia,  the  bequest  there  is 
void,  and  the  property  belongs  to  the  heir  at  law.     Wheeler  v.  Smithy  9  H.  55 

....  xviii.  33. 

C.    JURISDICTION  OP  CHANCERY  OVER    (Equity,  B.  b.  1.) 

1.  The  interference  of  chancery  in  charities,  where  the  cestuii  que  tnut  have 

not  a  vested  interest,  was  founded  on,  and  still  depends  on  the  43d  of  Elizabeth; 

and  so  is  not  within  the  equity  powers  of  the  courts  of  the  United  States. 

Thutees  of  the  Philadelphia  Baptiit  Aeeoeiation  v.  Har^e  JSacecvtarij  4.  W.  1 

iv.  330. 

2.  There  being  no  particular  persons  designated,  who  are  the  individual  ob- 
jects of  the  testatoi^s  bounty,  there  are  no  eeshiie  que  trust  to  claim  its  execii" 

lion.     /&. 

Supraj  B.  2,  3. 
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CHURCH. 
Charitt. 

1.  The  religious  establishment  of  England  was  adopted  bj  the  colony  of 
Yirginia,  together  with  the  oommon  law  upon  that  subject,  as  far  as  it  was 
spplicable  to  the  circumstances  of  the  colony.  Terrett  v.  Taylor,  9  C.  43 ... . 
iii.  249. 

2.  The  act  of  1798,  c  9,  merely  repeals  the  statutes  passed  respecting  the 
church  since  the  Revolution ;  and  left  in  full  operation  all  the  statutes  previ- 
ously enacted,  so  far  as  they  are  not  inconsistent  with  the  present  constitution. 
Ih. 

8.  The  freehold  of  the  church  lands  is  in  the  parson.     lb. 

4.  Church-wardens  are  not  a  corporation  for  hc^ng  lands.     lb. 

5.  Church  lands  cannot  be  sold  without  the  joint  consent  of  the  parson  (if 
there  be  one)  and  the  vestry.     lb. 

6.  The  vestry  of  the  Episcopal  church  of  Alexandria,  now  known  by  the 
name  of  Christ's  Church,  is  the  regular  vestry,  in  succession,  of  the  parish  of 
Fairfax,  and,  in  connection  with  the  minister,  has  the  care  and  management  of 
all  the  temporalities  of  the  parish  within  the  scope  of  their  authority.  A  sale 
by  them  of  the  church  lands,  with  the  assent  of  the  minister,  under  the  former 
decree  of  this  court,  conveys  a  good  title  to  the  purchaser.  Mason  v.  Mun^ 
caster,  9  W.  446 vi.  127. 

7.  The  Church  of  England  is  not  a  body  corporate,  and  cannot  receive  a 
donation  eo  nomine.     Town  of  Pawlet  v.  Clarke,  9  C.  292 . . .  .iii.  358. 

8.  A  grant  to  the  church  of  such  a  place  is  good  at  common  law,  and  vests 
the  fee  in  the  parson  and  his  successors.    lb. 

9.  If  such  a  grant  be  made  by  the  crown,  it  cannot  be  resumed  by  the  crown 
at  its  pleasure.     lb. 

10.  The  common  law,  so  far  as  it  related  to  the  erection  of  Episcopal 
charches,  the  right  to  present  or  collate  to  such  churches,  and  the  corporate  ca- 
pacity of  the  parsons  thereof  to  take  in  succession,  was  recognized  and  adopted 
in  New  Hampshire.     lb. 

11.  It  belonged  exclusively  to  the  crown  to  erect  the  church,  in  each  town, 
that  should  be  entitled  to  take  the  glebe,  and  upon  such  erection  to  collate, 
through  the  governor,  a  parson  to  the  benefice.     lb. 

12.  A  voluntary  society  of  Episcopalians  within  a  town,  unauthorized  by 
the  crown,  could  not  entitle  themselves  to  the  glebe.     lb. 

13.  Where  no  such  church  was  duly  erected  by  the  crown,  the  glebe  re- 
mained as  an  hareditas  jacens,  and  the  State,  which  succeeded  to  the  rights  of 
the  crown,  might,  with  the  assent  of  the  town,  alien  or  encumber  it ;  or  might 
erect  an  Episcopalian  church  therein,  and  collate,  either  directly,  or  through 
the  vote  of  the  town,  indirectly,  its  parson,  who  would  thereby  become  seised 
of  the  glebe  jure  eccUsiUB,  and  be  a  corporation  capable  of  transmitting  the 
inheritance,     lb. 

14.  No  Episcopal  church  in  Vermont  can  be  entitled  to  the  glebe,  unless  it 
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was  duly  erected  by  the  crown  before  the  Revolation,  or  by  the  State  since. 
lb. 

15.  Upon  a  bill  in  equity  by  several  travelling  preachers  of  the  Methodist 
Episcopal  Church  South,  in  behalf  of  themselves  and  the  other  travelling 
preachers  of  that  organization,  heldy  1.  That  as  numerous  parties  had  a  com- 
mon interest  in  the  fund  in  controversy,  a  few  might  sue,  representing  the 
others.     Smith  v.  Swanmtedty  16  H.  288 ....  xxi.  137. 

16.  2.  That  the  General  Conference,  in  1844,  had  power  to  consent  to  the 
division  of  the  Methodist  Episcopal  Church  into  two  bodies,  and  that  the 
separation  was  not  a  secession  of  a  part  of  the  travelling  preachers  from  that 
church,  but  a  division,  in  pursuance  of  proper  authority.     lb, 

17.  3.  That  this  division  carried  with  it,  as  matter  of  law,  a  division  of  the 
common  property,  which  belonged  to  the  travelling  preachers,  as  such.     lb, 

18.  4.  That  the  removal  of  the  sixth  restrictive  article,  was  not  a  condition 
to  the  enjoyment  by  the  Church  South  of  its  share  of  the  common  fund,  but 
to  enable  the  Greneral  Confi^nce  to  make  the  division     lb. 

19.  5.  That  as  the  complainants  not  only  represent  the  other  travelling 
preachers  South,  but  the  ^  Book  Concern  "  there,  the  share  of  the  fund  they 
thus  represent  may  properly  be  paid  over  to  them.     lb. 

CONSTETUTIONAL    LaW,  P.  2,  3  $    DeED,  E.  5. 
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CITATION. 

Appeal,  B;  Ebrob,  A;  Practice,  L  A.  1. 

1.  Though  no  citation  appears  in  the  record,  it  may  be  proved,  aUtrndSy  that 
one  was  issued.     Innerarity  v.  Byme^  5  H.  295 ....  xvi.  404. 

2.  In  a  case  from  Louisiana,  errors  in  a  citation  by  calling  the  wrong  de- 
fendant, the  wife  of  C.  B.,  and  omitting  to  state  that  the  plaintiff  was  a  trustee, 
are  not  materiaL     PeaU  v.  PhippSj  8  H.  256 .. .  .xvii.  578. 


CITIZEN. 

Alien,  A. ;  Allegiance  ;  Treaties,  A.  3. 

1.  Persons  bom  in  the  colonies,  before  the  declaration  of  independence,  had 
fi  right  to  elect  whether  they  would  retain  their  native  allegiance  to  the  British 
crown,  or  would  become  citizens  of  the  several  States.  Inglis  v.  Trustees  of 
the  Sailors'  Snug  Harbor,  3  P.  99 viii.  305. 
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1  This  right  of  election  has  reference  to  the  date  of  the  declaration  of  in- 
dependence ;  bat  it  is  not  necessary  that  the  election  made  shonld  have  been 
maoifested  by  any  act,  prior  to,  or  at  the  very  time  of  the  declaration  of 
independence.    lb, 

S.  Primd/aeie^  if  bom  here  before  Jaly  4, 1776,  and  remaining  here  after 
that  day,  the  person  is  to  be*deemed  an  American  citizen ;  bat  this  presumption 
maj  be  rebatted,  by  acts  showing  an  adhesion  to  the  British  crown  during  the 
straggle.     Ih» 

4.  Bat,  though  the  election  may  be  manifested  by  acts  subsequent  to  July  4, 
1776,  yet  it  was  competent  for  each  State,  at  any  time  after  that  day,  to  claim 
the  allegiance  of  all  persons  born  and  residing  within  its  limits,  and  no  acts 
done  after  snch  claim,  would  affect  the  question  of  citizenship,  as  was  held  in 
McBvaine  v.  Coxe's  Lessee,  4  C.  211.    lb. 

5.  Where  a  man  and  his  wife,  they  having  no  children,  became  residents  on 
a  plantation  which  he  owned  and  cultivated,  for  the  space  of  two  years,  and 
nothing  to  the  contrary  appeared,  it  was  held,  that  his  citizenship  of  the  State 
where  he  thos  resided  was  ftdrly  inferable.  Shdton  v.  Tiffin,  6  H.  163. . . . 
xri.643. 

6.  Whether  a  right  of  expatriation  exists  under  our  constitution  and  laws, 
quan.  But  if  it  does,  not  only  a  renunciation  of  citizenship  of  the  United 
States,  but  actual  removal,  for  some  lawful  purpose,  and  the  acquisition  of  a 
domicile  elsewhere,  are  necessary  to  effect  it  Taiboi  v.  Jaman,  3  D.  188 ... . 
1128. 

7.  The  District  of  Columbia  is  not  *^  a  State,"  within  the  meaning  of  that 
term  as  used  in  the  constitution,  and  its  citizens  cannot  sue  in  the  courts  of 
the  United  States  as  citizens  of  any  State.  Mspbum  v.  Mtzey,  2  C.  445 .... 
L520. 

8.  By  the  separation  of  the  District  of  Columbia  from  Maryland,  the  inhab- 
itants of  the  district  ceased  to  be  citizens  of  that  State,  and  a  discharge  of  one 
of  them  under  the  insolvent  laws  of  Maryland  was  not  valid.  Reily  v.  Lamar, 
2  C.  844.... i.  495. 

Caftube,  £.  5 ;  CoNSirnrriONAL  Lait,  P.  1 ;  Embargo,  &c.  A.  5,  6. 


CLAIM. 
Admiraltt,  C.  a.  4,  b.  8. 


CLERKS  OF  COUETS. 

Practice,  L  B.  8. 

1.  The  acts  of  congress,  organizing  the  courts  in  Louisiana,  confer  on  the 
district  judge  power  to  appoint  the  clerk  of  the  district  court,  and  they  make 
him  clerk  of  the  circuit  court.     Ex  parte  Hennen,  18  P.  280. . . .  xiii.  185. 

2.  No  tenure  of  this  office  being  prescribed,  by  the  constitution  or  laws  of 
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the  United  States,  it  is  held  at  the  will  of  the  appointing  power,  and  of  tbe 
incnmbent,  and  the  fonner  may  remove  the  latter  at  pleasure.     Ih. 

3.  No  particular  form  of  appointment  or  removal  is  prescribed  bj  law ;  if 
the  clerk  has  notice  that  he  has  been  removed  and  another  appointed,  and  tbe 
judge  in  fact  made  such  appointment,  and  recognized  the  appointee  as  derk, 
it  is  sufficient.     lb. 

4.  In  Mississippi,  the  authority  of  the  judge  of  the  probate  court  to  appoint 
a  clerk  pro  temparey  is  not  limited  to  an  appointment  during  the  term  of  the 
court.  If  the  disability  of  the  clerk  is  temporary,  though  in  fact  oontinuiog 
into  the  vacation,  the  clerk  pro  tempore  may  continue  to  act  Oodke  v.  BaUejf^ 
16R71....xiv.  189. 

5.  The  judge  had  power  to  decide  finally  upon  the  exigency.     Ih, 

6.  If  the  appointment  of  derk  should  regularly  have  been  limited  to  the 
duration  of  the  term,  still,  he  was  clerk,  de  faeto^  and  his  acts,  as  derk,  valid, 
so  far  as  respects  third  persons.     lb. 

7.  Each  party  is  liable  to  the  derk  of  this  court  for  the  fees  due  to  him  from 
such  party.     CaldweU  v.  Jackeon,  7  C.  276 ii.  527. 
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Dbbtob  and  Cbeditob. 


COLLISION. 

A    RULES   OF  NAVIGATION  AND  MANAGEMENT,  AND  WHEN  IN 

FAULl:,  88. 

B.  WHAT  DAMAGES  MAY  BE  RECOVERED,  89. 

C.  HOW  LOSS  BORNE,  90. 

D.  OTHER  MATTERS,  90. 

A.     RULES  OP  NAVIGATION  AND  MANAGEMENT,  AND  WHEN  IN 

FAULT. 

1.  Collision  hetween  a  steamer  and  a  sailing  vessd  on  Long  Island  Sound. 
Sl  John  V.  Pcdney  10  H.  557. . .  .xviii.  503. 

2.  Certain  rules  of  navigation  laid  down.    Tb. 

3.  A  steamer,  meeting  a  sailing  vessel,  dosehaoled,  or  having  the  wind  free, 
must  take  measures  to  avoid  the  latter,  whidi  should  keep  its  course.    lb. 

4.  The  steamer  pronounced  in  hxilt :  1.  For  want  of  a  proper  look-oat ;  2. 
For  attempting,  under  the  drcumstances,  to  go  to  windward,  and  pass  on  the 
starboard  hand  of  the  sailing  vessd ;  3.  Because  those  in  charge  of  the  move* 
ments  of  the  steamer  exhibited,  in  their  answers,  ignorance  of  their  duties,  which 
might  fairly  be  considered  as  having  contributed  to  produce  the  oolliaian.    A 
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5.  CkxDisiaa  between  a  steamer  and  a  aailiag  Teasel  on  the  North  Biver. 
Newton  v.  J^MinSj  10  H.  586 xriiL  510. 

6.  A  steamer  meeting  a  sailing  vessel  coming  down  a  river  with  the  tide  and 
veiy  Httle  wind,  is  bound  to  take  the  necessary  precautions  to  avoid  the  latter, 
which  should  keep  her  course.     lb. 

7.  The  rule  which  zeqoires  a  sailing  vessel  to  keep  her  course,  and  allows  a 
steamer  to  elect  what  manoeuvre  to  make  to  go  dear,  applies  only  when  there  is 
Bome  immediate  danger  of  coUision,  if  both  vessels  keep  their  course ;  and  where 
a  schooner  and  steamer  on  a  lake,  with  plenty  of  sea  room,  were  six  miles  apart, 
and  the  schooner  changed  her  course,  she  was  not  in  fault  thereby.  Prapelier 
MmHceOo  v.  MolUsan,  17  H.  152 xxi.  428. 

8.  Though  it  is  a  rale  that  a  sailing  vessel  should  keep  her  course  when  ap- 
proaching a  steamer,  and  it  is  the  duty  of  the  latter  to  keep  out  of  her  way,  yet 
this  does  not  apply  to  a  case  where  the  steamer  was  not  in  fault  for  not  seeing 
the  sailing  vessel  till  they  were  too  near  to  aUow  the  steamer  to  change  her 
oouTse ;  in  such  a  case,  the  steamer  having  stopped,  as  soon  as  the  sailing  vessel 
was  discovered,  and  being  in  the  act  of  backing  when  the  collision  occurred,  was 
held  to  be  in  no  fault    Feds  v.  Scmderson,  17  H.  178. . .  .xxi.  489. 

9.  If  a  steamer  is  wrongfully  in  dangerous  proximity  to  a  flatboat,  and  the 
proximate  canseof  a  collision  is  an  unexpected  sheer  given  to  the  flatboat  by  an 
eddj,  the  steamer  is  in  &ult,  and  must  bear  the  whole  loss.  Fretz  v.  BuU,  12 
H.466 xix.249. 

10.  K  a  steamer  be  wrongfully  in  a  dangerous  proximity  to  a  sailing  vessel, 
and  there  is  immediate  and  pressing  danger  of  a  collision,  and  the  master  of  the 
sailing  vessel,  previously  in  no  &ult,  in  the  alarm  of  the  moment,  fails  to  give 
the  most  proper  order,  this  does  not  exempt  the  steamer  from  damages  for  the 
ec^lision  which  ensues.  Propeller  Genesee  CMef  y.  Fitzhughy  12  H.  448..  . 
XIX.  288. 

11.  If  a  collision  occurs  in  the  night  between  a  steamer  and  a  sailing  vessel, 
and  the  steamer  had  not  a  proper  look-out  kept,  this  is  primd  facie  evidence 
that  the  fault  of  the  steamer  occasioned  the  collision.    lb. 

12.  What  is  a  proper  look-out,  explained.     lb. 

18.  If  a  steamboat,  injured  by  a  collision  on  the  Ohio,  observed  the  customary 
rale,  which  requires  a  descending  boat  to  keep  the  middle  of  the  stream  and  stop 
her  engines  when  meeting  an  ascending  boat,  she  is  not  in  fault  for  not  backing, 
when  it  was  uncertain  whether  the  ascending  boat  would  pass  ahead  or  astern. 
WtBiamson  v.  BarreU,  18  H.  101 xix.  411. 

14.  A  vessel  dosehauled,  meeting  one  having  the  wind  free,  luffed ;  held  to 
be  in  fault  for  not  keeping  her  course.  Schooner  Catharine  v.  Dickinson,  17  H. 
170.... xxi.  434. 

15.  It  is  not  an  excuse  for  want  of  a  proper  lod^-out  in  the  night,  in  a  place 
mnch  frequented  by  vessels,  that  all  hands  were  employed  in  reefing,  there  being 
no  unusual  emei^ncy.     lb. 

16.  A  case  of  collision  on  the  Mississippi  River,  turning  wholly  on  a  question 
flf  &cL     Walsh  V.  Sogers,  18  H.  288 xix.  498. 

B.    WHAT  DAMAGES  MAY  BE  RECOVERED. 

1.  When  a  vessel,  injured  by  collision,  is  ran  on  to  a  beach,  bilged,  and  after* 
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wards  raised  and  repaired,  the  measure  of  damage  is  the  cost  of  raising  and  re- 
storing her  to  as  good  a  condition  as  she  was  in  at  the  time  of  the  injury ;  in 
such  a  case,  the  owner  cannot  sell  her,  as  she  lies,  deduct  the  price  from  the 
Talue  before  the  collision,  and  recover  the  difference.  Schooner  Catharine  y, 
JXckinsony  17  H.  170 xxL  434. 

2.  In  an  action  to  recover  damages  suffered  by  a  collision,  the  plaintiff  cannot 
show  as  a  daim  for  damages,  that  the  injury  delayed  the  arrival  of  his  vessel 
and  cargo  at  their  port  of  destination,  until  the  fit  season  for  the  sale  of  the  cai^ 
was  passed,  and  its  price  was  thereby  lessened.  Smith  v.  Cofndry^  1  H.  28 . . . . 
xiv.  487. 

3.  Damages  for  demurrage  may  be  given  in  a  collision  case,  and  the  rate  of 
freight  which  a  vessel  would  have  earned,  deducting  expenses,  is  a  proper 
measure.     WOHetimon  v.  Barrett^  13  H.  101 ....  xix.  411. 

C.  now  LOSS  BORNE. 

1.  Each  vessel  ^ust  bear  its  own  loss  arising  out  of  a  collision  from  inevitable 
accident     Stairiback  v.  Rae^  14  H.  532. . .  .xx.  321. 

2.  If  both  vessels  are  in  fault,  the  loss  by  collision  is  to  be  divided.  Schooner 
Oatharine  v.  JXcMnson,  17  H.  170 . . .  .zzL  434. 

D.  OTHER  MATTERS. 

1.  The  question  whether  there  is  a  legal  liability  for  the  consequences  of  a 
collision  in  an  English  port,  must  be  determined  by  the  law  of  England.  Smith 
V.  Oondrf/,  1  H.  28 xiv.  487. 

2.  For  damages  done  by  a  collision  in  the  port  of  Liverpool,  occasioned  by 
the  default,  negligence,  or  unskilfulness  of  a  licensed  pilot,  the  owner  is  not 
responsible.    lb, 

3.  It  is  not  a  defence  to  a  cause  of  collision  that  the  libellants  have  been  paid 
a  total  loss  by  underwriters.  Propeller  MoniiceUo  v.  MoUison,  17  H.  152 .... 
xxL  423. 

COMMISSION  OF  POEEIGN  VESSEL   OR  OFFICER. 

Conflict  of  Laws,  H.;  Evidbkgs,  F. 


COMMISSIONS   AS    COMPENSATION   OF   GUAR- 
DIANS, &c 

JURISDICTIOX  A  £ 
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Wabbant. 
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COMMON  LAW. 

Suits  at  Common  Law  ;  Jubisdiction,  B.  b.  8 ;  Ju&t,  C. 


COMPACTS  OP  STATES. 


1.  Under  the  compact  between  Pennsjlvania  and  Virginia  of  1780,  which 
declares  that,  in  dbputes  concerning  titles  to  land,  preference  shall  be  given  to 
the  elder  or  prior  right,  it  was  held  that  a  settlement  right  under  Virginia  should 
take  date  from  the  time  of  the  settlement,  and  not  from  the  date  of  the  certificate, 
of  which  the  expense  and  danger  of  making  the  settlement  formed  the  considera- 
tion.   Marlatt  Y.  Silky  11  T.  1 xiL  819. 

2.  The  compact  between  Virginia  and  Kentucky  was  a  contract,  within  the 
18th  section  of  the  1st  article  of  the  constitution  of  the  United  States.  Green 
V.  Biddley  8  W.  1 v.  346. 

3.  It  is  not  necessary  that  the  consent  of  congress  to  a  compact  between  two 
States  should  be  expressed  in  any  particular  form ;  .and  when  congress  consented 
to  the  separation  of  Kentucky  and  its  erection  into  a  State,  it  must  be  taken  to 
haTe  consented  to  the  compact  by  which  the  separation  was  agreed  to  be  made. 
Ik 

4.  It  is  not  a  valid  objection  to  the  compact  that  it  restricts  the  exercise  of 
the  legislative  power  of  Kentucky  in  certain  particulars.     lb. 

5.  The  provision  in  the  compact  for  the  appointment  of  commissioners  has 
reference  to  disputes  between  the  States,  and  not  between  individuals,  and  does 
not  devest  the  ordinary  tribunals  of  their  jurisdiction  over  suits  between  indi- 
viduals, in  which  a  dispute  concerning  the  effect  of  the  compact  arises.     3. 

6.  The  act  of  the  legislature  of  Kentucky,  of  the  31st  of  January,  1812,  re- 
lieving the  occupant  of  land  fiom  paying  damages  for  its  wrongful  detention 
before  action  brought,  and  requiring  the  lawful  owner  of  the  land  to  pay  the 
occupant  for  his  improvements,  did  impair  the  obligation  of  that  part  of  the  com- 
pact which  declares,  **  that  all  private  rights  and  interests  in  lands  within  the 
said  district,  derived  from  the  laws  of  Virgina,  shall  remain  valid  and  secure 
under  the  laws  of  the  proposed  State,  and  shall  be  determined  by  the  laws  now 
existing  in  this  State."    lb. 

7.  The  compact  between  Virginia  and  Kentucky  provided  for  the  preserva- 
tion of  titles,  not  of  the  tribunals  by  which  they  were  to  be  tried.  Wilson  v. 
Mason,!  C.  45 L  346. 

8.  The  7th  article  of  the  compact  between  Virginia  and  Kentucky,  did  not 
predade  the  latter  State  from  passing  a  reasonable  statute  of  limitations.  Haw^ 
tins  V.  Bamejfs  Lestee,  5  P.  457 . . . .  ix.  423. 

9.  Qiuere.  Whether  the  compact  of  1789,  between  Virginia  and  Kentucky, 
restrained  the  legislature  of  Kentucky  from  prolonging  the  time  for  surveying 
ooe  entry  to  the  prejudice  of  another  ?  Miller^s  Hdrs  v.  M^Intire^  11  W.  441 
vL  657. 
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10.  The  compact  between  Yirginiay  North  Carolina,  and  Tennessee,  operated 
on  titles,  not  remedies.    RobinBon  v.  Ocm^MLy  3  W.  212. . .  .iv.  200. 

11.  The  State  of  North  Carolina,  bj  her  act  of  cession  of  the  western  lands 
of  1789,  c  3,  redted  in  the  act  of  congress  of  April  2, 1790,  (1  Stats,  at  Large, 
106,)  accepting  that  cession,  and  bj  her  act  of  1803,  c  3,  ceding  to  Tennessee 
the  right  to  issue  grants,  has  parted  with  her  right  to  issue  grants  for  lands 
within  the  State  of  Tennessee,  upon  entries  made  before  the  cession.  Burton's 
Lessee  v.  WtUtams,  3  W.  529 iv.  280. 

12.  The  compact  of  1820,  between  Kentucky  and  Tennessee,  admitted  that 
the  true  boundary  between  those  States  was  the  parallel  of  latitude  of  36 
degrees  and  30  minutes,  and  that  Walker's  line  was  to  be  deemed  the  true  line 
only  for  the  purpose  of  future  jurisdiction.  Poole  v.  Fleegef^s  Lessee^  IIP. 
185 xii.  395. 

13.  It  belongs  to  sovereignty  to  fix  boundaries  between  their  respective  joib- 
dictions ;  and  when  fixed  by  compact,  they  become  conclusive  upon  their  citizens 
and  bind  their  rights.  This  power,  though  it  can  only  be  exercised  with  the 
consent  of  congress,  still  resides  with  the  several  States.  But,  whether  the  pro- 
hibition to  pass  any  law  impairing  the  obligation  of  a  contract  is  to  be  omsidered 
as  subject  to  the  exception  of  the  rights  (Xf  the  States  to  make  compacts  with 
each  other,  is  not  decided.    Ih. 

14.  The  act  of  the  legislature  of  Pennsylvania,  passed  in  1836,  imposing  a 
toll  upon  carriages  canying  the  mail  of  the  United  States  over  that  part  of  the 
Cumberland  road  within  that  State,  is  in  conflict  with  the  compact  between  that 
State  and  the  United  States,  arising  from  the  act  of  congress  of  March  3,  1835, 
(4  Stats,  at  Large,*  772,)  under  which  the  State  took  possession  of  the  road. 
Searight  v.  SiokeSy  3  H.  151 xv.  346. 

15.  The  act  of  the  legislature  of  Ohio,  imposing  a  toll  upon  passengers  in  mail 
stage-coaches,  over  the  Cumberland  road,  to  the  exclusion  of  all  other  passen- 
gers, does,  in  effect,  exact  a  toll  of  mail  coaches,  and  thus  imposes  upon  the 
United  States  a  part  of  the  burden  of  supporting  the  Cumberland  road,  contrary 
to  the  compact  between  the  State  and  the  United  States,  under  which  the  State 
took  the  road.    Neil  v.  Ohioj  3  H.  720« . .  .xv.  616. 

16.  Under  the  compact  between  the  United  States  and  the  State  of  Mary- 
land, respecting  the  Cumberland  road,  the  imposition  of  a  toll  of  four  cents  for 
every  passenger  carried  in  a  mail-coach  is,  in  effect,  the  imposition  of  a  tax  upon 
the  United  States,  through  the  contractors  for  carrying  the  mail ;  and  the  other 
requirement,  to  pay  the  sum  of  one  dollar  for  every  mail-coach  passing  a  gate, 
whereof  the  proprietor  does  not  report  the  number  of  passengers,  is  but  a  com- 
mutation for  such  tolls ;  and  the  law  is  a  violation  of  that  compact,  and  v(Hd. 
Aehisom  Y.  middle$omy  12  B.  293....xix.  140. 

COKSTTTUTIONAI.   La.W,  A.   4 


COMPOSITION. 
Accord  and  SATispAcnoif. 
Tlie  role  which  cots  off  secret  agreements  to  give  advantages  to 
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aeditors  for  coming  into  compositions,  has  no  application  to  cases  where  each 
creditor  made  his  own  bargain  and  got  the  beet  terms  he  could.  Ohrke  v. 
riyfe,12P.  178....xiL680. 


COMPROMISE. 

A  fiunfly  compromise  of  litigated  rights  upheld  bj  the  court,  though  wanting 
in  some  formalides,  and  subject  to  some  doubts  as  to  its  fiumess.  Graia^i 
MsuaUon  v.  Ooheny  11  H.  1 . . .  .xviii.  529. 


CONDEMNATION. 

Judgments  and  Decbbss,  B.  2. 


CONDITION. 

Contract,  D.  ;  Leases  and  Tebms  fob  Years,  4. ;  Public  Lands  of  thx 

United  States,  m.  D.  c  and  d.  6. 

If  a  condition  subsequent  be  broken,  a  stranger  cannot  take  advantage  of  it. 
Webtier  v.  Cooper,  14  H.  488 xx.  296. 


CONFEDERATION. 

1.  Danng  the  war  of  the  Revolution,  congress  had  power  to  appoint  com- 
missioners of  appeal,  and  to  constitute  an  appellate  court  for  the  final  decision 
of  prize  causes.    PenhaRow  v.  Doane^s  Administrators^  8  D.  54. . .  .i.  84. 

2.  In  a  prize  cause,  an  appeal  having  been  taken  from  the  decision  of  the 
highest  court  of  the  State  of  New  Hampshire,  to  congress,  and  having  been 
referred  to  the  conmiissioners  of  appeal,  and  subsequently  heard  and  adjudi- 
cated by  the  court  of  appeals,  it  was  held  that  its  decree  was  coram  jtuUce^  and 
binding.     Ih. 

3.  This  decree  not  having  been  executed,  the  district  court  of  the  United 
States  for  New  Hampshire  had  jurisdiction  of  a  libel  to  enforce  it     lb, 

4.  The  death  of  one  of  the  parties  to  the  decree  did  not  affect  the  right  to 
have  the  decree  executed.    Tb, 

5.  A  prayer  for  general  relief,  allowed  a  recovery  of  damages  for  not  exe- 
cuting the  original  decree.    lb. 

6.  The  court  of  appeals  established  by  the  continental  congress,  had  power  to 
reverse  the  sentence  of  a  state  court  of  admiralty.  United  States  v.  Peters, 
5C.  115. ...iL  206. 
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CONFIRMATION. 

Constitutional  Law,  K.  4,  5 ;  Pubuo  Lands  of  thb  Unitxd  States,  IE  C. 


CONFISCATION. 

1.  The  act  of  Pennsjlvania,  of  1779,  ^'  for  vesting  the  estates  of  the  late 
proprietaries  of  Pennsylvania,  in  this  commonwealth,"  did  not  confiscate  lands 
of  the  proprietaries  which  were  within  the  lines  of  manors  ;  nor  were  the  same 
confiscated  by  the  act  of  1781,  for  establishing  a  land-office ;  nor  was  the  right 
of  entry,  to  enforce  the  payment  of  unpaid  purchase-money,  taken  away  bj 
either  of  those  acts.    Ktrk  v.  Smith,  9  W.  241 . . . .  vi.  34. 

2.  The  act  of  the  State  of  Greorgia  did  not  confiscate,  but  only  sequestered 
British  debts,  and  the  right  to  recover  them  revived  at  the  peace.  Georgia  t. 
Brcdhford,  ^  jy.  l....i.  71. 

8.  The  act  of  the  State  of  Greorgia  confiscating  the  land  of  a  mortgagor,  did 
not  destroy  the  estate  of  a  mortgagee  in  the  land.  £Rgg%n$on  v.  Meiny  4  Q 
415...  .ii.  155. 

4.  By  the  confiscation  acts  of  Maryland,  equitable  interests  were  completely 
devested,  by  operation  of  law,  without  office  found.  Smith  v.  Manflomd^  6  C 
286.... ii.  409. 

Constitutional  Law,  O.  6. 


CONFLICT  OP  LAWS. 

Domicile;  Laws  of  the  Several  States. 

A    ADMINISTRATORS  AND  EXECUTORS,  AND  RIGHTS  OF  CREDI- 

TORS  OF  DECEASED  PERSONS,  95. 

B.  ASSIGNMENTS,  AND  HEREIN  OF  FOREIGN  BANKRUPT  AND  IN- 

SOLVENT LAWS,  95. 

C.  BILLS  AND  NOTES,  96. 

D.  CAPACITT  AND  STATUS  OF  PERSONS,  96. 

E.  CONTRACTS  AND  CONVEYANCES  AND  HEREIN  OP  RIGHTS  TO 

LAND,  96. 

F.  FOREIGN  CORPORATIONS,  97. 

G.  DISTRIBUTION  AND  SUCCESSION,  97. 

H.    EVIDENCE,  AND  HEREIN  OF  REGISTRATION  AND  OF  THE  EVI- 

DENCE  OF  FOREIGN  LAWS,  98. 

I.    EXTRA  TERRITORIAL  FORCE  OF  LAWS,  98. 

J.    INTEREST,  98. 
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K.  JUDGMENTS  AND  DECREES,  98. 

L  LIMITATIONS,  99. 

H.  MARRIAGE,  99. 

N.  BEMEDIES,  99. 

0.  WILLS,  99. 

A.   ADMINISTRATORS  AND  EXECUTORS,  AND  RIGHTS  OF  CREDI- 

TORS  OF  DECEASED  PERSONS. 

1.  An  executor  derives  his  power  to  sue,  not  from  the  will,  but  from  the 
letters  testamentary,  and  consequently  can  sue  only  in  courts  to  which  the* 
power  of  those   letters  extends.     DixorCa  Executors  v.  Ramsa^s  ExectitorSy 
8  C.  319..., 1.594. 

2.  Though  the  plaintiff  took  administration  in  Maryland,  before  the  separa- 
tion of  the  District  of  Columbia,  he  cannot  sue  as  administrator  in  the  circuit 
ooort  for  that  District    Fenwick  v.  Scares  AdministrcUorSy  1  C.  259 ...  .1.  411. 

3.  Though  a  judgmeYit  obtained  against  one  executor  in  a  State  where  he 
has  qualified,  is  not  conclusive  against  another  executor  in  another  State  where 
he  has  qualified,  it  is  prim&facie  valid ;  and  a  bar  by  the  statute  of  limitations, 
of  the  original  cause  of  action,  is  not  a  bar  to  a  suit  on  such  a  judgment.  ElU 
Y.  Tucker,  13  H.  458. . .  .xix.  587. 

4.  If  an  executor  in  one  State  assign  a  debt  due  from  a  person  residing  m 
another  State,  by  whose  laws  an  assignee  may  sue  in  his  own  name,  such  as« 
signment  makes  a  complete  title,  and  it  is  not  necessary  to  take  letters  of  ad* 
ministration  in  the  latter  State,  to  enable  the  assignee  to  sue  in  his  own  name. 
Harper  v.  BuUer,  2  P.  239 viii.  103. 

5.  The  right  of  priority  of  payment  among  creditors  of  an  intestate  depends 
on  the  law  of  the  place  where  the  assets  are  administered,  and  not  on  the  law 
of  the  place  of  the  contract,  or  of  the  domicile  of  the  deceased ;  and  therefore, 
where  administration  was  taken  under  the  laws  of  Maryland,  of  assets  there, 
where  all  debts  are  of  equal  dignity,  and  the  intestate  was  domiciled,  and 
owed  a  bond  debt  in  Virginia,  where  bond  debts  have  a  preference,  held^  that 
the  bond  debt  had  no  prior  right  of  payment  out  of  the  assets  in  Maryland. 
Smith  y.  Union  Bank  of  GeorgeUnnij  5  P.  518. .  •  .ix.  452. 

EXECTTTORS,  &C.  A.  19. 

B.    ASSIGNMENTS,  AND  HEREIN  OF  FOREIGN  BANKRUPT  AND 

INSOLVENT  LAWS. 

1.  The  appointment  of  a  receiver,  under  a  creditor's  bill,  filed  in  a  court  of 
chancery  of  the  State  of  New  York,  against  one  who  was  a  resident  of  that 
State,  did  not  vest  in  the  receiver  the  debtor's  claim  against  a  foreign  govern- 
ment.   Booth  V.  Clark,  17  H.  322 xxi.  524. 

2.  The  bankrupt  law  of  a  foreign  country  cannot  operate  a  legal  transfer  of 
property  in  this  country.    Harrison  v.  Sterry,  5  C.  289 . . .  .ii.  267. 

3.  A  decree  in  bankruptcy  in  the  district  court  of  the  United  States  for 
Louisiana,  did  not  afiect  the  title  of  the  debtor  to  land  in  Texas,  which  had  not 
then  been  admitted  into  the  Union.     Oakey  v.  Benn^  11  H.  33 ... .  xviii.  540. 
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4.  A  discharge  under  a  foreign  bankrupt  law  is  no  bar  to  an  action,  in  the 
courts  of  this  country,  on  a  contract  made  here.  M'Millan  v.  M'NeiU^  4  W. 
209.... iv.  374. 

5.  This  case  not  distinguished  from  Siurges  v.  Orovminshield,  p.  862,  by  the 
circumstance  that  the  state  law  was  passed  before  the  debt  was  contracted. 
Ih. 

C.    BILLS  AM)  NOTES.    (Bills,  &c.  G.  2,  5.) 

1.  The  acceptor  residing  in  Louisiana,  and  the  indorser  in  Mississippi,  the 
contract  of  the  latter  is  to  be  governed  by  the  law  of  Mississippi ;  and  as  that 
requires  presentment  of  the  bill  to  charge  an  indorser,  the  indorser  in  this  case 
is  not  liable  without  presentment,  eyen  if  the  law  of  Louisiana  dispensed  with 
it     Miisson  v.  Lake,  4  H.  262. . .  .xvi.  103. 

2.  Notes  drawn  and  dated  at  Baltimore,  but  delivered  in  New  York,  in 
payment  for  goods  purchased  there,  are  payable  in,  and  to  be  governed  by  the 
laws  of  New  York.     Cook  v.  Moffat^  5  H.  295 . . .  .xvi.  405. 

D.  CAPACITY  AND  STATUS  OF  PERSONS. 

1.  A  Spanish  subject,  who  came  here  in  time  of  peace  to  carry  on  trade^ 
and  remains  here,  engaged  in  trade,  aflter  a  war  began  between  Spain  and  Great 
Britain,  is  to  be  deemed  an  American  merchant,  although  the  trade  in  which 
he  was  engaged  could  be  carried  on  only  by  a  Spanish  subject,  by  the  law  of 
Spain.    Livingston  v.  Maryland  Lis,  Oo.  7  C.  506. ..  .iL  648. 

2.  British  subjects,  resident  in  Portugal,  (though  entitled  to  great  privileges,) 
do  not  retain  their  native  character,  but  acquire  that  of  the  country  where  thej 
reside  and  carry  on  their  trade.     The  IHendschaft,  3  W.  14. . .  .iv.  154 

E.    CONTRACTS  AND  CONVEYANCES,  AND  HEREIN  OP  RIGHTS  TO 

LAND. 

1.  If  a  contract  is  not  made  with  reference  either  to  the  law  of  the  place 
where  it  is  made,  or  where  it  is  to  be  performed,  being  forbidden  by  both,  the 
law  of  the  place  where  it  is  made  governs,  as  to  its  invalidity.  Andrews  t. 
Pond,  13  P.  65 xiii.  42. 

2.  A  contract  of  guarantee  signed  in  New  York,  and  to  be  executed  in 
England,  is  governed  by  the  laws  of  the  latter  country,  in  respect  to  its  construc- 
tion and  effect     BeU  v.  Bruen^  1  H.  169 . . .  .xiv.  552. 

3.  Though  an  official  bond  of  a  navy  agent,  was,  in  fact,  executed  at  New 
Orleans,  it  was  a  contract  to  be  executed  at  Washington,  and  the  liability  of  its 
parties  must  be  governed  by  the  rules  of  the  common  law.  Chx  v.  OniUd 
Skates,  6  P.  172.... x.  83. 

4.  A  contract  of  suretyship,  entered  into  by  consignees  at  New  Orleans,  to 
procure  the  release  of  a  vessel  consigned  to  them  and  attached  for  a  debt  of 
the  consignor,  who  resided  at  Baltimore,  and  the  implied  obligation  of  the  con- 
signor to  indemnify  them,  are  Louisiana  contracts,  and  are  not  governed  by  the 
law  of  Maryland.     Boyle  v.  Zachariej  6  P.  635 . . .  .x.  291. 

5.  A  deed  of  personal  property,  in  Yirguua,  where  both  the  parties  resided, 
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Mj  recorded  in  that  State,  and  valid  there,  protects  their  title  when  the  parties 
afterwards  remove  into  another  State  to  reside.  Bank  of  the  United  Stales 
V.  Lee,  13  P.  107 xiii.  6S. 

6.  The  title  to  land  can  be  acquired  and  lost  only  in  the  manner  prescribed 
bj  the  law  of  the  place  where  such  land  is  situate.  United  States  v.  Crosby, 
7  C.  115. . ,  .11  477.     Clark  v.  Cfraham,  6  W.  577. . .  .v.  172. 

7.  So  title  by  devise  can  be  acquired  only  under  a  will  duly  proved  and  re- 
corded, according  to  the  law  of  the  State  in  which  the  lands  lie.  M*  Cormich 
?.  SulHvaniy  10  W.  192. . . .  vi.  377. 

8.  And  an  inchoate  title  to  lands  in  Ohio,  under  Virginia  military  reserva- 
tions, is,  in  its  nature,  real  property,  and  cannot  be  devised  by  a  will,  except 
under  and  in  accordance  with  the  laws  of  Ohio.  Even  if  considered  to  be 
personalty,  being  in  Ohio,  the  same  law  would  be  applicable.  Kerr  v.  Moon's. 
Ikvisees,  9  W.  565 vi.  187. 

Bond,  B.  2. 


P.   FOREIGN  CORPORATIONS. 

1.  A  corporation  can  do  no  acts  and  make  no  contracts,  either  within  or  with- 
OQt  the  State  which  created  it,  except  such  as  are  authorized  by  its  charter. 
Bank  of  Augusta  v.  Barle,  13  P.  519 xiii.  277. 

2.  A  corporation,  created  by  the  legislature  of  New  York,  having  power  by 
its  charter  to  hold  lands  in  Pennsylvania,  purchased  lands  there,  and  the  title 
was  conveyed  to  trustees  to  hold  for  the  purposes  of  the  corporation,  provided 
for  in  its  charter ;  ffeld,  1.  That  the  right  thus  to  hold  the  lands  must  depend 
upon  the  permission,  expressed  or  implied,  of  the  State  of  Pennsylvania.  Bun* 
yan  V.  Coster's  Lessee,  14  P.  122. .  •  .xiii.  381. 

3.  That  a  foreign  corporation  is  permitted  to  take  and  hold  lands  in  that 
State,  though  liable  to  have  its  title  devested  by  proceedings  in  behalf  of  the 
State.    Ih. 

4  Though  the  positive  or  customary  law  of  the  place  where  the  corporation 
is  created  governs  the  transfer  of  its  shares,  yet  if  there  be  no  positive  or  cus- 
tomary law  to  the  contrary,  a  transfer  good  by  the  law  of  the  place  of  the 
owner's  domicile  is  valid  eveiywhere.  Black  v.  Zacharie,  3  H.  483...  .xv*. 
527. 

Banks,  7,  8. 


G.   DISTRlfiUTION  AND  SUCCESSION. 

1.  In  cases  of  intestacy,  personal  property  is  distributable  according  to  the 
law  of  the  testator's  domicile.     Bnnis  v.  Smith,  14  H.  400 xx.  251. 

2.  Rights  to  personal  property  are  regulated  by  the  law  of  domicile  of  the 
testator,  but  remedies  by  the  law  of  the  forum.  Dixon's  Executors  v.  Ramsaifs 
Executors,  3  C.  319 i.  594. 

OUST.  DIG.  9 
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H.   EVIDENCE,  AND  HEREIN  OF  REGISTRATION  AND  OF  THE  EYI- 

DENCE  OF  FOREIGN  LAWS. 

Eyipexce,  G.  1. 

1.  The  seal  to  the  commission  of  a  new  government,  not  acknowledged  bj 
the  government  of  the  United  States,  cannot  be  permitted  to  prove  itself;  but 
the  fact,  that  the  vessel  cruising  under  such  commission  is  employed  by  such 
government,  may  be  established  by  other  evidence,  without  proving  the  seal. 
Hie  EstreUa,  4  W.  298 iv.  406. 

2.  An  antenuptial  contract,  duly  made  and  recorded  in  the  State  where  the 
parties  reside,  and  where  the  property  is,  continues  to  bind  that  property  as 
against  creditors  and  purchasers  on  its  subsequent  removal  to  another  State. 
De  Lane  v.  Moore^  14  H.  253. . .  .zz.  163. 

3.  A  copy  of  the  civil  code  of  France,  presented  to  the  supreme  court  of 
the  United  States,  by  **  2^  Garde  dee  Sceaux  de  France/*  was  held  to  be  ad- 
missible evidence  of  the  written  laws  of  France.     Ennis  v.  Smith,  14  H.  400 

•  •   aXX*    ^Dl« 

4  Foreign  laws,  on  a  subject  of  common  concern,  which  have  been  promul- 
gated by  the  government  of  the  United  States,  may  be  read  in  a  coun  of  admi- 
ralty, without  further  proof.     Talbot  v.  Seeman,  1  C.  1 ...  .1.  331. 

5.  It  is  not  a  consular  function  to  authenticate  the  laws  of  a  foreign  state, 
and  the  certificate  of  a  consul  to  that  effect  is  not  evidence.  Ckurch  v.  Bulh 
hart,2  C.  187.... i.  470. 

Suproy  E.  5.  Evidence,  F.  9,  M.  2. 

L  EXTRA  TERRITORIAL  FORCE  OF  LAWa 
Jurisdiction,  F;  Law  of  Nations,  B. 

J.   INTEREST. 

1.  An  agent  who  advances  his  money  at  New  Orleans,  upon  an  undertaking 
of  his  principal  to  replace  it  there  by  accepting  and  paying  bills  drawn  there 
by  the  agent,  is  liable  to  pay  the  New  Orleans  rate  of  interest,  if  he  dishonors 
the  bills.     Lanusse  v.  Barkery  3  W.  101 . .  • .  iv.  180. 

2.  A  contract  for  the  loan  of  money  entered  into  in  Rhode  Island,  is  to  be 
governed  by  the  usury  laws  of  that  State,  though  security  was  agreed  to  be 
taken  upon  lands  in  Kentucky.    De  Wolf  v.  Johnson^  10  W.  367 . . . .  vi.  438. 

3.  A  contract  tainted  by  usury  according  to  the  laws  of  one  State,  may  be 
a  valid  basis  for  a  new  contract  in  another  State.     Ih. 


K.    JUDGMENTS  AND  DECREES. 

Evidence,  G.  1 ;  Judgments,  &c.  B.  8,  8 ;  Law  of  Nations,  B.  ;  MARSHAixniro 

OF  Assets. 

1.  In  every  case  of  a  foreign  sentence  condemning  a  vessel  as  prize  of  wai, 
the  authority  of  the  tribunal  to  act  as  a  prize  court  is  examinable.  Ro9e  ▼• 
iKm^^,  4C.  241....ii.  87. 
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2.  So  18  the  question,  whether  the  res  was  so  situated  as  to  be  subject  to  th^ 
jurisdiction.     lb* 

3.  In  order  to  prove  the  condemnation  of  a  yessel,  it  is  onlj  necessary  to 
pmduce  the  libel  and  sentence.  Marine  Ins.  Go,  of  Alexandria  v.  Hodgson^  6  C. 
206.... ii.  373. 

4.  It  is  a  useless  practice  to  read  the  proceedings  at  length.     Ih, 

5.  Tiie  depositions  stated  in  such  proceedings  are  not  evidence  in  an  action 
upon  the  policy  of  insurance.     Ih, 

6.  A  decree  of  the  court  of  nobility  of  the  government  of  Grodno,  and 
another  of  the  court  of  Kobryn,  in  Russian  Lithuania,  those  tribunals  being 
proved  to  have  jurisdiction,  are  evidence  of  a  pedigree — ^they  f^re  judgments 
in  rem,    Ermis  v.  Smithy  14  H.  400 . . .  .xx.  25  L 

7.  A  copy  of  a  foreign  decree,  purporting  to  be  certified  as  correct  by  a 
person  signing  his  name  and  adding  to  it,  "•  secretary  of  state  for  foreign  affairs," 
and  affixing  his  own  seal,  is  not  duly  authenticated.  Ghurhh  v.  Huhhart^  2  C. 
187.... 1.470. 

8.  Copies  of  the  proceedings  of  a  foreign  court  of  admiralty,  may  be  authen- 
ticated by  the  seal  of  the  court  and  the  attestation  of  the  deputy  registrar,  and 
the  certificate  of  the  judge  under  his  hand  and  the  seal  of  the  court,  attesting 
the  seal,  and  the  fact  that  the  person  signing  is  registrar  ;  and  the  certificate 
and  seal  of  the  secretary  and  notary  of  the  island,  proving  that  the  person 
signing  as  judge,  holds  that  office*     TeaUm  v.  Fry,  5  C.  335 . . . .  ii.  285. 

9.  Such  proof  is  in  conformity  with  the  law,  and  also  with  the  19th  article 
of  the  treaty  of  1794,  with  Great  Britain.     Ih, 

Constitutional  Law,  E.  2 ;  Insxtbance,  L  C.  6, 7. 

L.    LIMITATIONS. 

Statutes  of  limitation,  which  only  bar  the  remedy,  are  laws  of  the  forum  only ; 
consequently,  a  statute  of  limitations  of  a  foreign  country,  or  another  State, 
where  the  contract  was  made,  cannot  be  pleaded  in  bar.  Totonsend  v.  Jemison^ 
9H.407....xviu.  200. 

M.    MARIQAGE.    (See  that  Title.) 

N.    REMEDIES.    (Possession,  B.) 

A  contract  under  the  seal  of  the  party  is  not  distinguished,  by  the  law  of 
Louisiana,  from  one  without  a  seal,  and  a  party  seeking  a  remedy  there,  must 
be  governed  by  this  law.     WUcox  v.  ITunty  18  P.  378. . .  .xiii.  211. 

Assumpsit,  A.  2 ;  Supra,  6.  2. 

O.    WILLS. 

1.  A  testamentary  paper  executed  in  a  foreign  country,  even  if  executed  so 
as  to  give  it  the  effect  of  a  last  will  and  testament  by  the  foreign  law,  cannot  be 
made  the  foundation  of  a  suit  for  a  legacy  in  the  courts  of  this  country,  until  it 
has  received  probate  here.  In  the  court  having  the  peculiar  jurisdiction  of  the 
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probate  of  wills  and  other  testamcntarj  matters.    Armttrong  v.  Leary  12  W. 
169....vii.  102. 

2.  By  the  law  of  France,  in  1816,  a  will  oonld  be  revoked  bj  a  subsequent 
will  or  an  act  before  a  notary,  declaring  that  intention.  Ewnis  y.  Smithy  14  H. 
400.... XX.  251. 

Suproj  £.  8. 


CONQUEST. 
Law  of  Nations,  K 


CONSIDERATION. 

Assumpsit,  B. 

Where  a  biU  alleged  that  a  deed  was  made  wholly  without  consideration,  and 
the  deed  purported  to  be  for  the  nominal  consideration  of  one  dollar,  evidence 
was  held  to  be  admissible  to  prove  that  $2,000  was  paid,  though  not  specifically 
alleged  in  the  answer.     Jenkins  v.  Pye^  12  P.  241 . . .  .xii.  712. 

AssiOKMBNT  OF  Chosbs  IN  AoTiON,  A  15 ;  Fbaud,  A.  2, 5, 6. 


CONSIGNOR  AND  CONSIGNEE. 

Agent. 

Pnm&  facie  the  consignee  of  goods  under  a  bill  of  lading,  has  the  legal  title 
and  a  beneficial  interest  in  the  goods,  and  may  sue  the  carrier  for  the  n<m* 
delivery  thereof.    Laiwrenee  v.  Mintumy  17  H.  100 ....  xxi.  892. 


CONSORTSHIP. 

Salyaob,  a  5. 


CONSTITUTIONAL  LAW. 

For  Powers  of  the  United  States  as  a  Body  Politic,  see  United  States. 
See  also  Courts  of  the  United  States;  Criminal  Procedure,  C; 
Jurisdiction  ;  Jury,  C.  ;  Suits  at  Common  Law. 

A  THE  LEGISLATIVE  POWER  OF  CONGRESS  AND  ITS  MODES  OF 
EXERCISE,  101. 

a  THE  house;;5  of  congress,  los. 
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C.  THE  JSXECUTIVE  POWER,  108. 

1.  THB  PRESIDENT  AND  SENATE,  AND  HEREIN  OF  TREATIES. 

2.  THE  PRESIDENT. 

3.  THE  HEADS  OF  DEPARTMENTS. 

4.  OFFICERS  OF  THE  UNITED  STATES. 

D.  THE  JUDICIAL  POWER,  104. 

1.  WHAT  IS   OR  NOT  WITHIN  THE  JUDICIAL  POWER. 

2.  EXTENT   OF,  UNDER  THE   CONSTITUTION. 

E.  PUBLIC  ACTS,  RECORDS  AND  JUDICIAL  PROCEEDINGS,  THEIR 

AUTHENTICATION  AND  EFFECT,  106. 

P.    FUGITIVES  FROM  JUSTICE  AND  SERVICE,  107. 

G.    TERRITORY  AND  PUBLIC  PROPERTY  OF  UNITED  STATES,  107. 

H.    EX  POST  FACTO  LAWS,  107. 

L    DIRECT  TAXES,  108. 

J.    OF  LAWS.  IMPAIRING  THE  OBLIGATION  OF  CONTRACTS,  lOlJ. 

K.    RETROSPECTIVE  LAWS,  118. 

L    INSOLVENT  AND  BANKRUPT  LAWS,  118. 

M.  IMPOSITION  OF  DUTIES  AND  IMPOSTS,  AND  THE  REGULATION 
OF  COMMERCE,  114. 

N.  LAWS  OF  STATES  WHICH  ARE  OR  ARE  NOT  m  CONFLICT 
WITH  A  TREATY  OR  LAW  OF  THE  UNITED  STATES,  OR  IN 
DEROGATION  OF  SOME  POWER  OF  THE  GOVERNMENT  OF 
THE  UNION,  116. 

0.  LAWS  OF  THE  SEVERAL  STATES  IN  REFERENCE  TO  THE 
CONSTITUTIONS  OF  THE  SEVERAL  STATES,  116. 

P.  POWERS  OF  STATES  NOT  CONTROLLED  BY  THE  CONSTITU- 
TION, TREATIES,  OR  LAWS  OF  THE  UNITED  STATES,  117. 

Q.    BILLS  OF  CREDIT,  118. 


A.    THE  LEGISLATIVE  POWER  OF  CONGRESS  AND  ITS  MODES  OF 

EXERCISE. 

Judgments,  &e.  B.  8 ;  Particular  Titles,  infra;  Patents,  F.  8 ;  Public  Lands 

OF  THE  United  States,  L 

1.  An  act  of  congress  repugnaQt  to  the  constitation  is  not  law.     Marhury  y. 
MadisoHj  1  C.  137 . ; . .  L  868. 

2.  When  the  constitution  and  an  act  of  congress  are  in  conflict,  the  constitu- 
tion must  govern  the  case  to  which  both  apply.    lb, 

3.  The  power  to  make  all  laws  necessary  and  proper  to  carry  into  execution 
the  powers  granted,  confers  on  congress  a  choice  of  means,  and  does  not  con- 
6ne  ii  to  what  is  indispensably  necessary.     United  SUxtei  y.  Fisher,  2  C.  358 .... 
i.496. 

9» 
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4.  The  compact  between  two  States  cannot  deprive  congress  of  the  power  to 
regulate  the  appellate  jurisdiction  of  this  court  Wtlson  t.  MasoHj  1  C.  45  — 
i.  346. 

5.  Congress  has  power  to  establish  such  inferior  tribunals  as  it  thinks  proper, 
and  to  transfer  pending  proceedings  from  one  such  tribunal  to  another.  Stuart 
Y.  Laird,  1  C.  299 L  414. 

'6.  Congress  has  power  to  legislate  concerning  the  issuing  of  executions  by 
the  courts  of  the  United  States  and  the  action  of  officers  under  the  same.  Way- 
man  V.  Southard,  10  W.  1 . . . .  vi.  311. 

7.  Congress  may  make  the  revival  of  a  law  conditional  upon  a  fact  then 
contingent,  and  empower  the  President  to  declare,  bj  his  proclamation,  that  such 
fact  has  occurred,  and  the  law  is  revived.  Brig  Aurora  v.  United  States,  7  C. 
382.... ii.  583. 

8.  Congress  has  authoritj  to  impose  a  direct  tax  on  the  District  of  Columbia, 
in  proportion  to  the  census  directed  to  be  taken  by  the  constitution.  Lough' 
borough  v.  Blake,  5  W.  317 iv.  643. 

9.  The  power  of  congress  to  levy  and  collect  taxes,  duties,  imposts,  and 
excises,  is  coextensive  with  the  territory  of  the  United  States.     lb, 

10.  The  power  of  congress  to  exercise  exclusive  jurisdiction  in  all  cases 
whatsoever  within  the  District  of  Columbia,  includes  the  power  of  taxing  it. 
lb. 

11.  Though  the  8th  section  of  the  1st  article  of  the  constitution  only  empowers 
congress  to  provide  for  the  punishment  of  counterfeiting  the  securities  and  cur- 
rent coin  of  the  United  States,  yet,  as  congress  has  power  to  coin  money  and  to 
regulate  the  value  thereof,  and  of  foreign  coin,  it  may  also  provide  for  the  puq- 
ishment  of  the  offence  of  bringing  into  the  United  States,  from  a  foreign  place, 
false,  forged,  and  counterfeit  coins,  made  in  the  similitude  of  coins  of  the 
United  States,  and  also  for  the  punishment  of  the  offence  of  uttering  and  pass- 
ing the  same ;  and  the  act  of  March  3,  1825,  section  20,  (4  Stats,  at  Large, 
121,)  is  a  constitutional  and  valid  law.  United  States  v.  Marigold,  9  H.  560 
. . .  .xviii.  261. 

12.  Where  the  country  occupied  by  one  of  the  Indian  tribes  is  not  within  a 
State,  congress  may  enact  laws  to  punish  offences  committed  there,  either  bj 
white  persons  or  Indians.     United  States  v.  Rogers,  4  H.  567 ....  xvi.  200. 

13.  The  act  to  regulate  trade  and  intercourse  with  the  Indian  tribes,  &C., 
passed  June  30,  1834,  (5  Stats,  at  Large,  729,)  by  its  25th  section,  punishes 
the  crime  of  murder  committed  within  the  country  assigned  to  the  Cherokees, 
unless  committed  by  one  Indian  on  another  Indian ;  and  a  white  citizen  of  the 
United  States,  who  has  been  adopted  by  the  tribe,  and  permanently  domiciled 
among  them,  is  not  an  Indian,  within  the  meaning  of  this  exception ;  he  is 
liable  to  be  tried  for  the  crime  of  murder  by  the  circuit  court  of  the  United 
States  for  the  district  of  Arkansas.     lb, 

14.  Though  the  crimes  act  of  April  30,  1790,  (1  Stats,  at  Large,  112,)  does 
not  define  the  offence  of  endeavoring  to  make  a  revolt,  it  is  competent  for 
the  court  to  give  a  definition  of  it  United  States  v.  KeUy,  11  W.  417. ..  .vi. 
645. 

15.  In  what  it  consists.     lb, 

16.  The  act  incorporating  the  Bank  of  the  United  State>,  (3  Stats,  at  Large, 
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266,)  13  a  law  made  in  paraaanoe  of  the  constitation.    MOuHoch  v.  Mcarylarid^ 
4W.  316....iv.  415. 

17.  The  treaty  of  cession  of  Louisiana  to  the  United  States  could  not  enlarge 
the  constitutional  powers  of  the  latter,  and  those  powers  do  not  enable  the 
United  States  to  have  or  exercise  that  police  control  over  public  places  within 
the  State  of  Louisiana  which  belonged  to  the  crown  of  France,  or  Spain.  New 
Orleans  v.  VhiUd  States,  10  P.  662 xii.  292. 

18.  If  congress  may  decide  the  fact  that  an  individual  is  an  author  or  in- 
ventor, they  have  not  done  so  in  the  act  for  the  relief  of  Evans.  (6  Stats,  at 
Laige,  70.)     JBvans  v.  HaUniy  3  W.  454. . .  .iv.  260. 

Naturaxization,  1;   Piraot,  1;   Prioeitt   op   Payment   op   United 
States,  A.  5 ;  Tebbitories  of  the  United  States,  2-4. 

B.    THE  HOUSES  OF  CONGRESS. 

1.  The  house  of  representatives  has  jurisdiction  to  punish  for  a  contempt. 
Anderson  v.  J)unn,  6  W.  204 v.  61. 

2.  A  warrant  of  arrest  under  the  hand  and  seal  of  the  speaker,  attested  by 
the  derk,  and  directed  to  the  sergeant-at^arms,  is  legal,  though  it  does  not  show 
on  its  face  on  what  evidence  it  was  founded,  nor  set  forth  specially  in  what  the 
tlleged  contempt  consisted.    lb. 

C.    THE  EXECUTIVE  POWER. 

1.  THE  PRESIDENT  AND  SENATE,  AND  HEREIN  OP  TREATIES.  (TREATIES.) 

Though  a  treaty  is  a  law  of  the  land,  and  its  provisions  must  be  regarded  by 
courts  as  equivalent  to  an  act  of  the  legislature  when  it  operates  directly  on  a 
subject,  yet,  if  it  be  merely  a  stipulation  for  future  legislation  by  congress,  it 
addresses  itself  to  the  political  and  not  to  the  judicial  department,  and  the  latter 
must  await  the  action  of  the  former.     Faster  v.  NeUson,  2  P.  253 ....  viii.  108. 

2.  THE   PRESIDENT. 

Admibaltt,  a  1 ;  Bond,  C.  2 ;  Infra,  D.  1. 

1.  The  President  acts,  in  many  cases,  through  the  heads  of  departments ; 
and  the  secretary  of  war,  having  directed  a  section  of  land  to  be  reserved  for 
military  purposes,  the  court  presumed  it  to  have  been  done  by  the  direction  of 
the  President,  and  held  it  to  be,  by  law,  his  act.  Wilcox  v.  Jackson^  ISP.  498 
...  .xiii.  266. 

2.  The  President  has  power  to  make  and  repeal  rules  and  regulations  for 
the  government  of  the  army,  in  respect  to  compensation  for  extra  services,  con- 
gress not  having  legislated  thereon,  and  the  secretary  at  war  is  the  regular 
organ  of  the  President  for  publicly  promulgating  such  rules  and  regulations. 
United  States  v.  EUastm,  16  P.  291 xiv.  304. 

3.  Under  the  act  of  January  31,  1823,  (3  Stats,  at  Large,  723,  §  1,)  instruc- 
tions given  by  the  President  to  the  secretary  of  the  treasury,  to  make  the 
neoeiisary  advances  to  the  marshals  of  the  United  States  to  enable  them  to 
execute  their  duties,  were  legal,  and  for  the  moneys  so  advanced  the  sureties 
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of  the  marshals  were  responsible.     WtUiams  y.  United  States,  1  H.  290.... 
xiv.  614. 

4.  Such  duties  can  be  performed  hj  the  President  only  through  the  agency 
of  the  appropriate  departments.    lb. 

5.  Instructions  from  the  President  to  the  commander  of  a  public  armed 
vessel  of  the  United  States,  to  do  an  illegal  act,  do  not  justify  the  officer  in 
doing  it,  nor  so  far  excuse  him  as  to  exempt  him  from  the  payment  of  dam- 
ages.    Little  V.  Barreme,  2  C.  170 . . .  .1.  465. 

6.  The  act  of  February  28,  1795,  (1  Stats,  at  Large,  424,)  which  confers 
power  on  the  President  to  call  forth  the  militia  in  certain  exigencies,  is  a  con- 
stitutional  law,  and  the  President  is  the  exclusive  and  final  judge  whether  the 
exigency  has  arisen.    Jdartin  y.  Matt,  12  W.  19 . . . .  vii.  10. 

7.  A  requisition  by  him  is  an  order,  and  it  is  not  necessary  in  pleading  to 
set  out  the  order ;  it  is  enough  to  aver  that  it  was  made.     lb. 

Supra,  A.  7 ;  Public  Lands  op  the  United  States,  L  7,  8. 

8.  the  heads  of  departments. 

Post  Office  Department,  A;  Revenue  Laws,  A.  2;  Secretary  of  thk 

Treasury. 

The  head  of  a  department  has  not  a  right  to  review  the  decision  of  his  pre- 
decessor, allowing  a  credit,  except  to  correct  some  error  of  calculation ;  if  he  is 
of  opinion  that  the  allowance  was  wrongful,  he  must  have  a  suit  brought 
United  States  v.  Bank  of  the  Metropolis,  15  P.  377 .. .  .xiv.  114. 


4.    OFFICERS    OF  THE   UNITED    STATES. 

Receivers  of  Public  Money. 

A  justice  of  the  peace  within  the  District  of  Columbia,  is  an  officer  of  the 
United  States,  within  the  meaning  of  that  clause  of  the  act  of  congress,  (1 
Stats,  at  Large,  272,  §  2,)  exempting  certain  persons  from  the  performancp 
of  militia  duties,  and  is  hot  subject  to  the  jurisdiction  of  a  court-mardal 
Wise  V.  Withers,  8  C.  831 . . .  .i.  597. 

D.    THE  JUDICIAL  POWER. 

1.   WHAT   IS    OR  NOT   WITHIN  THB  JUDICIAL   POWER. 

Ministerial  and  Judicial  ;  Public  Lands  of  the  United  States,  IT.  £. 

1.  The  judicial  department  must  determine  the  construction  of  all  laws  in- 
volved in  cases  Kefore  them,  according  to  their  own  views ;  and  though  a  con- 
struction by  the  treasury  department  of  an  act  of  congress  affecting  its  business, 
is  treated  with  respect,  yet  it  is  necessarily  ex  parte,  and  cannot  conclude 
the  judgment  of  a  court  of  justice.  United  States  v.  Dickson,  15  P.  141 . . 
xiv.  54. 

2.  The  power  proposed  to  be  conferred  on  the  circuit  courts  of  the  United 
States  by  the  act  of  March  28,  1792,  (1  Stats,  at  Large,  248.)  was  not  judicial 
power  within  the  meaning  of  the  constitution,  and  was,  therefore,  unconstitutional, 
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g&dooaid  not  lawfully  be  exercised  by  the  courts.    United  StaU$  v.  Todd,  in  note 
to  United  States  v.  Ferreira,  13  H.  40 xix.  873,  380. 

3.  As  the  act  of  congress  intended  to  confer  the  power  on  the  courts  as  a 
judicial  function,  it  could  not  be  construed  as  an  authority  to  the  judges  com- 
posiog  the  court  to  exerdse  the  power  out  of  court  in  the  character  of  commis- 
noners.     lb, 

4.  Money  paid  under  a  certificate  from  persons  not  authorized  by  law  to  givp 
it,  might  be  recovered  back  by  the  United  States.    lb. 

5.  An  act  of  congress  having  authorized  the  district  judge  of  the  United 
States  for  Florida,  to  adjudicate  on  claims  for  injuries  suffered  by  inhabitants 
d  Florida,  by  the  operations  of  the  American  army  in  Florida,  which  claims 
were  to  be  paid,  if  the  secretary  of  the  treasury  should,  on  a  report  of  the 
evidence,  deem  it  equitable ;  Ifeldy  not  to  be  an  authority  to  exercise  any  of 
the  judicial  power  of  the  United  States  under  the  constitution ;  but  that  the 
jodge  acted  as  a  commissioner,  and  no  appeal  lay  to  this  court  United  States 
V.  Ferreira,  13  H.  40 xix.  873. 

6.  A  territorial  court  held  by  judges  whose  appointments  are  for  four  years, 
cannot  be  the  depositary  of  any  part  of  the  judicial  power  conferred  by  the 
constitution  on  the  general  government.  American  Insurance  Company  v. 
Three  Hundred  and  Fify-six  Bales  of  Cotton,  1  P.  511 viL  685. 

7.  Whether  a  revolted  colony  is  to  be  treated  as  a  sovereign  state,  is  a  political 
question,  to  be  decided  by  governments,  not  by  courts  of  justice ;  and  the  courts 
of  the  United  States  must  consider  the  ancient  state  of  things  as  remaining, 
ontil  the  sovereignty  of  the  revolted  colony  is  acknowledged  by  the  government 
of  the  United  States.    Bose  v.  Himeh/,  4  C.  241 ii.  87. 

8.  In  a  controversy  between  the  United  States  and  a  foreign  sovereign  as  to 
boundary,  this  court  must  follow  the  decision  of  that  department  of  the  government 
intrusted  by  the  constitution  with  the  care  of  its  foreign  relations,  especially  if 
sanctioned  by  the  legislative  power.    Foster  v.  Neilson,  2  P.  253 ....  viii.  108. 

9.  This  principle  applied  to  the  title  to  that  territory,  lying  between  the 
rivers  Iberville  and  Perdido,  in  dispute  between  the  United  States  and 
Spain.    lb, 

10.  So  it  belonged  to  the  executive  and  legislative  branches  of  the  govern- 
ment of  the  United  States  to  determine  the  boundary  between  West  Florida 
and  Louisiana,  and  the  judicial  tribunals  follow  that  determination.  Garcia  v. 
Zee,  12  P.  511... xii.  826. 

11.  The  President,  in  a  message  to  congress,  and  in  the  correspondence 
carried  on  with  the  government  of  Buenos  Ayres,  having  denied  the  jurisdic- 
tion of  that  country  over  the  Falkland  Islands,  the  courts  must  take  the  fact  so 
to  be.     Williams  y.  Suffolk  Insurance  Company,  IS  P.  315 . . .  .xiii.  225. 

12.  The  defendant  justified,  in  an  action  of  trespass,  for  that  martial  law 
had  been  declared  by  the  legislature  of  the  State,  and  he  being  a  military 
officer,  and  acting  under  the  orders  of  his  superior  officer,  had  broken,  &c  as 
be  lawfully  might,  &c.  And  upon  a  question  whether  the  government,  which 
declaretl  martial  law,  was  the  duly  constituted  government  of  the  State,  it  was 
kdd,  that  the  circuit  court  had  not  power  to  try  and  determine  this  question, 
which,  so  far  as  the  United  States  was  concerned,  belonged  to  the  political, 
and  not  to  the  judicial  |K)wer ;  and,  so  far  as  the  State  was  concerned,  having 
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been  decided  bj  the  highest  court  of  the  State,  acting  as  part  of  the  govem- 
ment  of  the  State,  when  admitted  to  be  duly  constituted,  the  circuit  court  was 
bound  to  follow  its  decision.    Luther  v.  Borden^  7  H.  1 . . . .  xvii.  1. 

13.  Congress  has  delegated  to  the  President,  by  the  act  of  February  28, 
1795,  (1  Stats,  at  Large,  424,)  the  power  to  decide  for  the  purposes  of  that 
act,  whether  a  government,  organized  in  a  State,  is  the  dulj  constituted 
government  of  that  State ;  and  after  he  has  decided  this  question,  the  courts 
of  the  United  States  are  bound  to  follow  his  decision.     lb. 

14.  It  is  sometimes  difficult  to  draw  the  line  of  division  which  separates 
executive,  legislative,  and  judicial  powers ;  but  a  special  act  of  the  legislature, 
authorizing  an  administratrix  to  sell  land  and  apply  the  proceeds  to  the  pay* 
ment  of  debts,  is  not  an  exercise  of  judicial  power.  Watkins  v.  Hobnan't 
Lessee,  16  P.  25.  • .  .xiv.  174. 

15.  Such  an  authority  may  be  conferred  without  notice  to  heirs,  who  take 
the  lands  of  their  ancestor  subject  to  the  payment  of  his  debts,  and  to  the 
remedies,  general  or  special,  which  the  legislature  may  provide  for  creditors  in 
that  behalf.     lb. 

16.  If  a  court  of  law  can,  in  any  case,  inquire  into  the  motives  of  members 
of  the  legislature  for  voting  for  a  law,  it  cannot  do  so  collaterally,  in  a  suit 
between  individuals,  to  which  the  State  is  not  a  party.  Fletcher  v.  Peck,  6  C. 
87....ii.  328. 

La.w  of  Nations,  E.  3,  4  5 ;  Public  Lands  of  the  XTkitbd  States,  L  8 

2.    extent  of,  under  the  constitution. 
Admiralty,  A. ;  Jurisdiction,  passim ;  State  Courts,  &c.  A.  4. 

1.  The  article  of  the  constitution  which  describes  the  judicial  power,  and 
extends  it  to  cases  of  admiralty  and  maritime  jurisdiction,  does  not  make  a 
cession  of  territory  or  of  general  jurisdiction,  so  as  to  vest  in  the  United 
States  the  shores  of  the  sea  below  low-water  mark.  United  States  v.  Bevans, 
3  W.  836 iv.  231. 

2.  The  25th  section  of  the  judiciary  act  (1  Stats,  at  Large,  85,)  is  a  cod« 
stitution:il  and  valid  law.  Martin  v.  JETunter^s  Lessee,  1  W.  ^04.  ••  .iii.  562; 
Cohens  v.  Virginia^  v.  82. 

3.  It  applies  to  and  includes  a  case  in  which  a  State  proceeds  in  its  own 
court,  by  indictment,  against  one  of  its  citizens,  who  attempts  to  defend  under 
an  act  of  congress ;  and  this  court,  upon  the  writ  of  error,  will  determiae 
whether  or  no  the  act  of  congress  constituted  a  defence.  Qoheits  v.  Vir^nia, 
6  W.  264 V.  82. 

4.  Before  a  law  can  be  pronounced  unconstitutional,  its  incompatibility  with 
the  constitution  must  be  clear.    Metcher  v.  Peck,  6  C.  87 ....  iL  328. 

Bank  of  United  States,  2;  SuprOy  A.  13, 14. 

B.    PUBLIC  ACTS,  RECORDS  AND  JUDICIAL  PROCEEDINGS,  THEIR 

AUTHENTICATION  AND  EFFECT. 

Evidence,  G.  2. 
1.  A  judgment  in  one  State  has  the  force  of  a  domestic  judgment  in  another, 
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onder  the  constitution  of  the  United  States,  onlj  so  £ir  as  to  preclude  all  in- 
quiry into  the  merits  of  the  subject-matter  of  the  judgment  MElmoyle  v 
(Mm.  13  P.  312....xiii.  169. 

2.  The  act  of  May  26,  1790,  (1  Stats,  at  Large,  122,)  does  not  apply  to  a 
judgment  recovered  against  a  non-resident  joint  debtor,  without  notice  to  him; 
and  such  a  judgment  is  not  entitled  to  any  faith  or  credit  out  of  the  State  in 
which  it  was  rendered.    UArcy  v.  Ketckumy  11  H.  165. . .  .xviii.  586. 

3.  The  act  of  May  26,  1790,  (1  Stats,  at  Large,  122,)  providing  for  the 
authentication  of  records,  &c,  though  it  makes  a  judgment  regularly  recovered 
in  another  State,  and  duly  authenticated,  conclusive  evidence  of  an  established 
demand,  as  of  the  date  of  such  judgment,  does  not  prevent  the  several  States 
from  enacting  statutes  of  limitation,  barring  actions  on  such  judgments  in  their 
courts ;  and  the  courts  of  the  United  States,  sitting  in  a  State  where  such  a 
statute  exists,  must  apply  it,  in  an  action  at  law.  Bank  of  the  State  of 
Alabama  v.  DcUton^  9  H.  522 ....  xviii.  249. 

Conflict  of  Laws,  A.  3 ;  Exeoutobs,  &c  A.  19. 

F.    FUGITIVES  FROM  JUSTICE  AND  SERVICE.    (&«  that  Title.) 

1.  Under  and  in  virtue  of  the  constitution  of  the  United  States,  the  owner 
of  a  slave  is  clothed  with  entire  authority,  in  every  State  of  the  Union,  to  seize 
tod  recapture  his  slave,  whenever  he  can  do  it  widiout  any  breach  of  the  peace, 
or  any  illegal  violence.     Prigg  v.  Pennsylvania^  1 6  P.  539 ....  xiv.  417. 

2.  The  last  clause  of  the  2d  section  of  the  4th  article  of  the  constitution  of 
the  United  States  confers  on  congress  an  exclusive  power  to  legislate  concerning 
the  extradition  of  fugitive  slaves,  and  the  act  of  February  12, 1793,  (1  Stats. 
at  Laige,  302,)  is  a  constitutional  and  valid  law.     Ih. 

3.  The  act  of  Pennsylvania  of  March  26, 1826,  is  in  conflict  with  the  con- 
sdtntion  of  the  United  States,  and  a  conviction  under  it  was  reversed  as  erro- 
neoQS.    lb. 

4.  The  same  act  may  be  an  offence  against  a  law  of  a  State,  and  against 
another  law  of  the  United  States.     Moore  v.  IJMnois^  14  H.  13 . . .  .xx.  6. 

G.  TERRITORT  AND  PUBLIC  PROPERTY  OF  THE  UNITED  STATES. 
Smpra^  A. ;  Public  Lands  of  the  United  States  ;  Territories  of  the 

United  States. 

H.    EX  POST  FACTO  LAWS.    (Jnfra,  K.) 

1.  A  resolution,  or  law  of  the  State  of  Connecticut,  setting  aside  a  decree  of 
a  court  of  probate,  and  granting  a  new  hearing  before  the  same  court,  with 
liberty  of  appeal,  is  not  an  ex  post  facto  law,  within  the  meaning  of  the  10th 
section  of  the  1st  article  of  the  constitution  of  the  United  States.  Colder  v. 
5iia,8D.386....i.  269. 

2.  That  article  has  reference  only  to  crimes.    lb. 

3.  A  law  of  Pennsylvania,  passed  after  the  death  of  one  of  its  citizens,  the 
^ect  of  which  is  to  compel  his  executors  to  pay  from  property  in  their  hands 
to  be  administered  in  Pennsylvania,  a  tax  on  property  out  of  that  State,  be- 
queathed to  citizens  of  other  States,  is  not  an  ex  post  facto  law,  within  the 
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meaning  of  the  constitution  of  the  United  States.     Oar^tmA&r  y.  Ptfimx^swada^ 
17  H.  456....XXL610. 


L    DIRECT  TAXES. 

A  tax  on  carriages,  under  the  act  of  June  5, 1794,  (1  Stats,  at  Large,  873,) 
is  not  a  direct  tax,  and  so  not  required  by  the  constitution  to  be  laid  acoording 
to  the  census.    HyUon  y.  UniUd  Statesy  3  D.  171 i.  150. 


J.    OF  LAWS  IMPAIRING  THE  OBLIGATION  OF  CONTRACTS. 

Injra^  L. ;  Corpobatioks,  D.  1,  H. 

1.  The  present  constitution  of  the  United  States  did  not  commence  its  oper* 
ation  until  the  first  Wednesday  in  March,  1789 ;  and  the  provision  in  the 
constitution  that  ^^no  State  shall  make  any  law  impairing  the  obligation  of 
contracts,"  does  not  extend  to  a  state  law  enacted  before  that  day,  and  operating 
upon  rights  of  property  vested  before  that  time.  Owings  v.  Speedy  5  W.  420 
. . .  .iy.  688. 

2.  The  prohibition,  in  the  constitution  of  the  United  States,  against  state  kws 
which  impair  the  obligation  of  contracts,  does  not  affect  laws  of  Texas,  passed 
and  taking  complete  effect  before  the  admission  of  that  country  as  a  State  into 
the  Union.     League  v.  De  Toungy  11  H.  185. .  •  .xviii.  593. 

3.  A  state  law  which  makes  valid  a  void  contract,  does  not  impair  the  obli- 
gation of  a  contract  within  the  meaning  of  the  constitution  of  the  United  States. 
SaUerlee  v.  McUtJiewson,  2  P.  380 viii.  147. 

4.  Contracts  made  by  a  State,  are  within  the  constitution  of  the  United 
States.     Fletcher  v.  Pecky  6  C.  87 . . .  .ii.  828. 

5.  When  a  law  is  a  contract,  a  repeal  of  that  law  cannot  take  away  rights 
Tested  under  that  contract.     lb. 

6.  A  grant  implies  a  contract  by  the  grantor,  not  to  reassert  the  title  granted. 
Jb. 

7.  And  a  legislative  grant  cannot  be  repealed.  Taum  of  Pawlet  v.  Glarkt, 
9  C.  292 iii.  358  ;  TerreU  v.  Tayhvy  9  C.  43 iii.  249. 

8.  So  a  grant,  made  in  pursuance  of  a  contract,  is  an  executed  contract,  and  its 
obligations  cannot  be  impaired  by  a  law  of  a  State.  Fletcher  v.  Pecky  6  C  87 
•  • .  •  ii.  u^o. 

8a.  If  a  legislature  make  a  grant  of  lands  in  fee-simple,  a  subsequent  legisla- 
ture cannot  take  away  the  title  of  a  bond  fde  purchaser  for  a  valuable  consid- 
eration from  the  first  grantee,  upon  the  ground  that  the  grant  to  the  latter  was 
fraudulent,     lb, 

9.  A  patent  of  land  from  a  State  does  not  amount  to  a  contract  that  the 
patentee  and  his  assigns  shall  enjoy  the  land  free  from  all  legislative  regulations 
in  violation  of  the  constitution  of  the  State,  but  only  that  the  State  will  not 
impair  the  force  of  the  grant ;  and  a  law  erecting  a  conmiission  to  try  conflict* 
ing  titles  held  under  the  patentee,  though  repugnant  to  the  state  constitution, 
does  not  impair  the  obligation  of  a  contract  Jackson  v.  Lamphirey  3  P.  280 
...  .viii.  419. 


CONSTITUTIONAL  LAW.  109 

9a.  A  law  granting  to  a  town  the  right  to  keep  a  feny  across  a  public  rivery 
does  not  amount  to  a  contract  between  the  State  and  the  town,  so  as  to  preclude 
the  legislature  from  revoking  the  grant.  East  Hartford  v.  Hartford  Bridge 
Company,  10  H.  511 . . .  .xviii.  483. 

10.  In  November,  1836,  the  legislature  of  Arkansas  chartered  a  banking 
ooiporation,  of  which  the  State  was  to  be  the  sole  stockholder,  and  the  28th 
section  of  its  charter  provided,  '^  that  the  bills  and  notes  of  said  institution  shall 
be  received  in  all  payments  of  debts  due  to  the  State  of  Arkansas ; "  held,  that 
this  constituted  a  contract  with  the  holders  of  such  bills,  to  receive  the  same  in 
pajment  of  state  dues,  the  obligation  of  which  was  impaired,  by  a  law  passed 
in  1845,  repealing  that  clause  in  the  charter.  Woodruff' y,  TrapnaU,  10  H. 
190.... xviii.  358. 

11.  The  decision  in  the  next  preceding  case.  Woodruff  v.  Trapnall,  10  H. 
190y  held  inapplicable  to  a  case  where  the  debt  due  to  the  State  was  expressly 
made  payable  "in  specie,  or  its  equivalent."  Paup  v.  Drew^  10  H.  218. . . . 
xviii.  372. 

12.  The  decision  in  the  next  preceding  case,  Paup  v.  Drew,  10  H.  218,  held 
applicable  to  this  case.     Trigg  v.  Drew,  10  H.  224. . .  .xviii.  376. 

13.  An  appointment  to  an  office  which,  by  the  then  existing  law  of  Penn- 
>rlvania,  was  to  be  held  for  one  year,  with  a  compensation  of  four  dollars  pei 
day,  does  not  amount  to  a  contract  by  the  State  thus  to  employ  and  pay  the 
officer  during  the  year ;  and  a  law  which  repeals  the  former  act,  and  removes 
the  officer,  and  changes  the  rate  of  compensation,  does  not  impair  the  obliga- 
tion of  any  contract.     Butler  v.  Pennttglvania,  10  H.  402 . . .  .xviii.  435. 

14.  A  legislative  act,  passed  in  consideration  of  a  release  of  title  by  the  In- 
dians, declaring  that  certain  lands  which  should  be  purchased  for  the  Indians 
should  not,  thereaHer,  be  subject  to  any  tax,  constituted  a  contract,  which  could 
not  be  rescinded  by  a  subsequent  legislative  act ;  such  repealing  act  being  void 
onder  that  clause  of  the  constitution  of  the  United  States,  which  prohibits  a 
State  from  passing  any  law  impairing  the  obligation  of  contracts.  New  Jersey 
V.  WOson,  7  C.  164 ii.  498. 

15.  The  Wheeling  bridge  is  an  obstruction  of  the  free  navigation  of  the  Ohio 
by  vessels  propelled  by  steam.  And  a  law  of  the  State  of  Virginia  authoriz- 
ing this  obstruction  was  inoperative,  1.  Because  it  impaired  the  obligation  of 
the  compact  between  Virginia  and  Kentucky,  that  the  use  and  navigation  of 
the  Ohio,  so  far  as  the  territory  of  Virginia  or  Kentucky  is  concerned,  shall  be 
free  and  common  to  the  citizens  of  the  United  States.  2.  Because  it  is  in  con- 
flict with  the  legislation  of  congress  which  regulates  the  commerce  among  dif- 
ferent States  and  with  foreign  nations  carried  on  upon  this  river.  Pemisylvania 
T.  Wheeling  and  Belmont  Bridge  Oo.  13  H.  518 ... .  xix.  621. 

16.  The  State  of  Pennsylvania,  as  the  proprietor  of  public  works,  suffers 
special  damage  in  its  property,  by  reason  of  this  public  nuisance,  and  this 
damage  is  continued  from  day  to  day,  is  not  capable  of  proof  and  computation 
in  each  item  thereof,  and  so  is  not  reparable  by  the  course  of  the  common  law, 
and  in  such  a  case  a  bill  in  equity,  by  the  State,  lies,  to  enjoin  the  nuisance. 

n. 

17.  But,  if  by  the  construction  and  use  of  a  suitable  and  practicable  draw, 
the  narigation  of  the  river  should  be  restored  to  such  a  condition  as,  in  the 
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judgment  of  the  courti  renders  it  free  from  unreasonable  obstruction,  the  bridge; 
should  not  be  treated  as  a  nuisance.     Ih. 

18.  The  acts  of  Virginia  of  1798,  c.  9,  and  1801,  c.  5,  so  far  as  they  go  to 
devest  the  Episcopal  church  of  the  property  acquired  previous  to  the  Bevoia- 
tion,  by  purchase  or  donation,  are  unconstitutional,  and  inoperative.  TerrtU  v. 
Taylor,  9  C.  43 ... .  iii.  249. 

19.  The  cliarter  granted  by  the  British  crown  to  the  trustees  of  Dartmouth 
College,  in  New  Hampshire,  in  the  year  1769,  is  a  contract  within  the  mean- 
ing of  that  clause  of  the  constitution  of  the  United  States,  which  declares  that 
no  State  shall  make  any  law  impairing  the  obligation  of  contracts.  The  char- 
ter was  not  dissolved  by  the  Revolution.  Tntstees  of  Dartmouth  GoUege  7. 
Woodward,  4  W.  518 iv.  463. 

20.  An  act  of  the  State  legislature  of  New  Hampshire,  altering  the  charter, 
without  the  consent  of  the  corporation,  in  a  material  respect,  is  an  act  impair- 
ing the  obligation  of  the  charter,  and  is  unconstitutional  and  void.     Ib» 

21.  The  act  of  the  legislature  of  Vermont,  of  the  30th  of  October,  1794, 
granting  the  lands  in  that  State,  belonging  to  ^  The  Society  for  Propagating 
the  Gospel  in  Foreign  Parts,"  to  the  respective  towns  in  which  the  lands  lie,  is 
void,  and  conveys  no  title  under  it.  Society  for  the  Propagation  of  tkt 
Gospel  in  Foreign  Parts  v.  New  Haven,  8  W.  464 ....  v.  483. 

22.  The  charter  of  the  Charles  River  Bridge  Corporation  not  containing 
any  express  contract  that  the  State  would  not  authorize  another  bridge  to  be 
built  to  the  injury  of  the  corporation,  Held^  that  no  such  contract  could  be  im- 
plied, and  that  a  law  empowering  another  corporation  to  erect  and  maintain  a 
free  bridge,  so  near  to  the  first  as  practically  to  deprive  the  first  corporation  of 
all  tolls,  was  not  a  law  impairing  the  obligation  of  any  contract  Charles  River 
Bridge  v.  Warren  Bridge,  IIP.  420. . .  .xii.  496. 

23.  A  bridge,  erected  and  owned  by  a  private  corporation,  and  held  for  the 
purpose  of  exercising  the  franchise  granted  by  its  charter,  to  take  toll  for  pass- 
ing the  same,  may  be  taken  and  laid  out  as  a  part  of  a  public  highway,  under 
a  general  law  of  the  State,  authorizing  the  act,  compensation  being  adjusted 
and  made  to  the  corporation  in  the  same  manner  as  to  natural  persons  for  tak- 
ing their  property ;  and  such  a  law,  so  applied,  does  not  impair  the  obligation 
of  any  contract.  West  River  Bridge  Company  v.  Bix,  6  H.  507 ....  xvi. 
793. 

24.  A  law  prohibiting  any  bank  from  transferring  by  indorsement,  or  other- 
wise, any  note,  bill  receivable,  or  other  evidence  of  debt,  impairs  the  obliga- 
tion of  a  contract  between  the  State  and  an  existing  bank,  empowered  by  its 
cliarter  to  acquire  and  dispose  of  goods,  chattels,  and  effects,  of  what  kind 
soever,  nature  and  quality,  and  to  discount  bills  and  notes.  Planters'  Bank  of 
Mississippi  v.  Sharp,  6  H.  301 . . .  .xvi.  697. 

25.  The  legislature  of  Virginia,  in  1829,  authorized  a  turnpike  corporation 
to  raise  money  by  a  lottery  to  repair  a  part  of  the  turnpike ;  it  was  manifestly 
an  authority  to  be  used  without  delay ;  in  1834,  it  not  having  been  used,  by 
another  act  it  was  provided  that  six  years  should  be  allowed  for  that  purpose. 
Held,  that  this  limitation  did  not  impair  the  obligation  of  any  contract.  Phalen 
V.  Virginia,  8  H.  163. ..  .xvii.  539. 

26.  A  clause,  in  a  charter. of  a  railroad  corporation,  enabling  them  to  have 
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land  condemned  to  their  use  on  payment  of  the  valuation  found  hy  an  iiiquisi* 
tion,  does  not  prevent  the  legislature  from  passing  an  act  requiring  the  court 
to  set  aside  an  inquisition,  found  in  1886,  confirmed  in  1837,  but  under  which 
the  company  made  no  payment  or  tender,  until  afler  the  passage  of  the  act  in 
184L  Ba&imore  and  Susquehtmnah  Railroad  Company  v.  Nesbitj  10  H.  395 
...  .xyiiL  428. 

27.  Such  an  act  does  not  impair  the  obligation  of  any  complete  contract,  in 
existence  when  it  was  passed.     Ih. 

28.  A  law  of  the  State  of  Rhode  Island,  imposing  a  tax  upon  the  capital 
stock  of  a  bank,  does  not  impair  the  obligation  of  the  contract  arising  from  its 
charter,  which  contains  no  stipulation  on  the  subject  of  taxation.  Providence 
Bank  V.  BilUng$,  4  P.  514. . .  .ix.  171. 

29.  Where  the  legislature  of  a  State  accepted  from  banking  corporations  a 
bonus,  as  a  consideration  for  the  franchise  granted,  and  pledged  the  faith  of  the 
State  "•  not  to  impose  any  further  tax  or  burden  upon  them,  during  the  con« 
tiDoance  of  their  charters  under  this  act," — Hddj  that  a  tax  upon  the  stock- 
holders, by  reason  of  their  stock,  was  a  violation  of  this  contract,  and  the  tax 
WIS  illegaL  Gordon  v.  Appeal  Tax  Court ;  Cheston  y.  Appeal  Tax  Court, 
8H.  133 XV.  338. 

30.  But  the  exemption  lasted  only  during  the  continuance  of  the  charters 
nnder  that  act,  and  when  extended  without  any  such  promise,  the  power  to  tax 
re^-ived.     lb, 

31.  The  legislature  of  a  State,  if  not  restrained  by  its  constitution,  may  make 
a  valid  and  binding  contract  with  a  banking  corporation,  in  its  charter,  that  no 
more  than  a  specified  amount  of  taxes  shall  be  levied  on  its  property  during  a 
term  of  years ;  and  a  succeeding  legislature  has  not  power  to  pass  a  law  im- 
pairing the  obligation  of  such  contract  State  Bank  of  Ohio  v.  JKhoop,  16  H. 
869 xxL  190. 

32.  Upon  the  construction  of  a  banking  law  of  Ohio,  involved  in  this  case, 
Mdy  that  it  was  not  merely  declaratory  of  the  intentions  of  the  legislature,  but 
amounted  to  a  contract     Jb, 

33.  The  principles  involved  in  the  preceding  decision  (State  Bank  of  Ohio 
V.  Knoop,  16  H.  369,)  further  explained,  and  applied  to  this  case;  but  the 
legislation  of  Ohio,  respecting  the  taxation  of  the  plaintiiTs,  held  not  to  amount 
to  a  contract,  the  obligation  of  which  had  been  impaired.  Ohio  Life  Ineur- 
awe  and  Trutt  Company  v.  DehoU,  16  H.  416. . .  .xxi.  230. 

34.  The  State  of  Maryland  passed  a  law  to  subscribe  $1,000,000  to  the  stock 
of  the  Baltimore  and  Ohio  Railroad  Company,  and  providing  that,  if  the  com- 
pany should  be  located  so  as  to  pass  through  certain  towns  in  the  county  of 
Washington,  the  company  should  forfeit  $1,000,000  to  the  State,  for  the  use  of 
Wa<%hington  county.  The  company  assented  to  this  law,  as  part  of  its  charter. 
Held,  that  this  was  a  law  inflicting  a  penalty ;  that  nothing  was  due  to  the 
county  by  contract,  and  that  the  State  could  release  and  had  released  the  penalty 
by  a  subsequent  law  to  that  effect  Maryland  v.  Baltimore  and  Ohio  Railroad 
Company,  3  H.  534. . .  .xv.  541. 

35.  The  insolvent  law  of  Maryland  cannot  discharge  one  of  its  own  citizens 
Axmi  a  contract  made  by  him  in  New  York,  with  citizens  of  that  State.  Cook 
V.  Moffai,  5  H.  295. . .  .xvi.  406. 
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36.  The  act  of  the  legislature  of  the  State  of  New  York,  passed  on  the  3d 
of  April,  1811,  (which  not  onlj  liberates  the  person  of  the  debtor,  but  dis- 
charges him  from  all  liability  for  any  debt  contracted  previous  to  his  discharge, 
on  his  surrendering  his  property  in  the  manner  it  prescribes,)  so  far  as  it  at- 
tempts to  discharge  the  contract,  is  a  law  impairing  the  obligation  of  contracts 
within  the  meaning  of  the  constitution  of  the  United  States,  and  is  not  a  good 
plea  in  bar  of  an  action  brought  upon  such  contract,  in  a  court,  the  proceedings 
of  which  the  legislature  which  passed  the  law  had  no  right  to  control,  and  in  a 
case  where  the  creditor  had  not  proceeded  to  execution  agidnst  the  body  of  bis 
debtor  within  the  State  of  New  York.  Sturges  v.  Oraumtnshieldy  4  W.  122 
iv.  362. 

37.  An  act  of  a  state  legislature  which  discharges  a  debtor  from  all  liability 
'br  debts  contracted  previous  to  his  discharge,  on  his  surrendering  his  property 
LOT  the  benefit  of  his  creditors,  is  a  law  impairing  the  obligation  of  a  contract 
previously  made,  within  the  meaning  of  the  constitution  of  the  United  States, 
so  far  as  it  attempts  to  discharge  the  contract ;  and  it  makes  no  difference,  in  sach 
a  case,  that  the  suit  was  brought  in  a  state  court  of  the  State  of  which  both 
parties  were  citizens,  where  the  contract  was  made,  and  the  discharge  obtained, 
and  where  they  continued  to  reside  until  the  suit  was  brought.  JFarmers  and 
Mechanics*  Bank  of  Pennsylvania  v.  Smith,  6  W.  131 ...  .v.  37. 

38.  The  right  to  imprison  a  debtor  constitutes  no  part  of  the  contract,  and  a 
discharge  therefrom  does  not  impair  its  obligation.  Beers  v.  HaughUmy  9  P. 
329 xi.  376. 

39.  A  law,  which  deprives  creditors  of  a  corporation  of  all  legal  remedy 
agiunst  its  property,  impairs  the  obligation  of  its  contracts,  and  is  invalid.  Cur- 
ran  v.  Arkansas,  15  H.  304. . .  .xx.  524. 

40.  The  obligation  of  the  contracts  of  a  corporation  is  not  impaired  by  its 
dissolution  —  1.  Because  its  creditors  contracted  with  reference  to  such  a  possi- 
bility ;  2.  Because  their  obligation  survives,  and  they  may  be  prosecuted  against 
any  property  of  the  corporation  which  has  not  passed  into  the  hands  of  hon&fide 
purchasers.     Mumma  v.  Potomac  Company,  8  P.  281 . . .  .xi.  102. 

41.  It  is  competent  for  a  State  to  provide  for  the  only  practicable  and  equit- 
able mode  of  distributing  the  assets  of  a  dissolved  corporation  among  its  credi- 
tors, analogous  to  the  distribution  of  the  assets  of  a  deceased  insolvent  debtor. 
lb. 

42.  A  retrospective  law,  which  enables  banking  corporations  to  sue  in  their 
own  names  on  notes  payable  to  their  cashiers,  does  not  impair  the  obligation  of 
a  contract.     Orawford  v.  Branch  Bank  of  Mobile,  7  H.  279 ... .  xvii.  120. 

43.  A  mortgage  contained  a  power  to  the  creditor  to  sell  on  breach  of  the 
condition,  and  thereby  pay  the  debt ;  this  power  was  valid  under  the  laws  of 
the  State  when  given.  Held,  that  a  law,  subsequently  passed,  giving  the 
mortgagor  twelve  months  to  redeem  the  property  from  the  purchaser  at  sach  a 
sale,  and  prohibiting  it  from  being  made  for  less  than  two  thirds  of  its  appraised 
value,  so  altered  the  remedy  of  the  creditor,  as  to  impair  the  obligation  of  the 
contract.     Bronson  v.  Kinzie,  1  H.  311 .. .  .xiv.  628. 

44.  A  state  law,  which  prohibits  'property  from  being  sold  on  execution  for 
less  than  two-thirds  the  valuation  made  by  appraisers,  pursuant  to  the  directioiis 
contained  in  the  law,  impairs  the  obligation  of  contracts,  and  is  inoperative  upon 
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executions  issuing  on  judgments  founded  on  contract     Mb  Chachen  v.  Hayward. 

2H.608 xv.  228. 

45.  As  to  existing  mortgages,  foredosable  bj  a  sale,  the  legislature  could  not 
prohibit  the  sale  for  less  than  half  the  appraised  value  of  the  land,  because  such 
a  law  impairs  the  obligation  of  a  contract  GantUifB  Lessee  y.  JSwingj  3  H. 
707.... XV.  608. 

Bond,  B.  4 ;  Compacts  op  States,  2, 12, 13 ;  Conflict  op  Laws,  B.  5 ; 

InfrOf  E.  6 ;  Executobs,  D.  2. 

K.    RETROSPECTIVE  LAWS. 

1.  Retrospective  laws,  which  do  not  impair  the  obligation  of  a  contract,  or 
partake  of  the  character  of  ex  post  facto  laws,  are  not  forbidden  by  the  consti- 
tution of  the  United  States.     Satterlee  v.  MaUhewsoriy  2  P.  380. . . .  viii.  147. 

2.  A  state  law  may  be  retrospective  and  devest  vested  rights,  and  yet  not 
violate  the  constitution  of  the  United  States.  Charles  River  Bridge  v.  Warren 
Bridge,  11  P.  420. . .  .xiL  496. 

3.  An  act  of  the  legislature  of  Tennessee,  providing  that  where  a  deed  had 
been  de  facto  registered  for  more  than  twenty  years,  it  should  be  deemed  and 
taken  to  have  been  lawfully  registered,  though  operating  in  respect  to  deeds 
registered  before,  and  offered  in  evidence  after  its  passage,  is  not  a  retrospective 
law,  within  the  meaning  of  the  constitution  of  that  State.  Webb  v.  Den,  17  H.. 
576 xxi.  694. 

4.  The  title  of  heirs  in  Rhode  Island  is  subject  to  be  devested  by  a  sale  for 
the  payment  of  debts ;  and  a  sale  for  this  purpose  having  been  made,  in  good 
fiiithybya  person  acting  without  previous  authority,  there  is  nothing  in  the 
nature  of  the  act  which  prevents  the  legislature  of  Rhode  Island  from  granting 
the  power  to  sell,  and  there  is  nothing  in  the  title  of  the  heirs  to  prevent  a 
subsequent  confirmation  from  being  equivalent  to  a  previous  authority.  WHkin- 
son  V.  Leland,  2  P.  627 viii.  238. 

5.  The  act  of  the  general  assembly  of  Rhode  Island,  confirming  a  deed  of 
an  executrix,  had  the  effect  to  make  the  title  of  the  grantee  good  as  against  the 
heirs  of  the  testator,  without  regard  to  extraneous  facts  respecting  his  debts,  or- 
the  application  of  the  purchase-money.     Leland  v.  Wilkinson,  16  P.  294. . . . 
xiL127. 

6.  An  act  of  the  legislature  of  Pennsylvania,  making  valid  deeds  of  land' 
which  were  void  from  a  defective  statement  of  the  particulars  of  their  ao^ 
knowledgment  by  husband  and  wife,  though  retroactive,  does  not  impair  the 
obligation  of  a  contract,  is  not  an  ex  post  facto  law,  and  is  not  repugnant  to  any 
provision  of  the  constitution  of  the  United  States.  Watson  v.  Mercer,  8  P; 
oo ....  xi.  38. 

L.    INSOLVENT  AND  BANKRUPT  LAWS. 

1.  An  insolvent  law  of  a  State  does  not  impair  the  obligation  of  future  con- 
tracts between  its  citizens.     Ogden  v.  Saunders,  12  W.  213. . .  .vii.  132. 

2.  But  it  cannot  affect  the  rights  of  creditors  who  are  citizens  of  other 
States.    lb. 

10* 
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3.  The  decision  in  Ogden  v,  Saunders  applies,  where  the  action  is  brought  in 
the  court  of  some  other  State  than  the  one  where  the  discharge  has  been  ob- 
tained.    Shaw  V.  Bobbins,  12  W.  369 vii.  226,  n. 

4.  The  ultimate  opinion  delivered  bj  Mr.  Justice  Johnson,  in  the  case  of 
Ogden  V.  Saunders,  12  W.  258,  was  concurred  in  and  adopted  bj  the  three 
judges  who  were  in  the  minoritj  on  the  general  question,  and  has  settied  the 
law  involved  therein.     Boyle  v.  Zachcarie^  6  P.  348,  635 . . .  .x.  142,  291. 

5.  A  discharge  under  the  act  of  assembly  of  Rhode  Island,  of  1756,  from  all 
debts,  duties,  contracts,  and  demands,  outstanding  at  the  time  of  such  discbarge, 
upon  surrender  of  all  the  debtor^s  property,  will  not  protect  him  against  a  debt 
contracted  in  a  foreign  country.  OlarJds  Executor  v.  Van  Reimsdyk,  9  C.  153 
. . . .  iiL  304. 

Supra,  J.  35-38 ;  ^nfra,  P.  6 ;  Insolvent  Laws,  B.  9. 

M.    IMPOSITION  OF  DUTIES  AND  IMPOSTS,  AND  THE  REGULATION 

OF  COMMERCE. 

1.  The  power  to  regulate  commerce  includes  the  power  to  regulate  naviga- 
tion, and  does  not  stop  at  the  external  boundary  of  a  State.  Gibbons  v.  Ogdenj 
9  W.  1 vi.  L 

2.  It  does  not  comprehend  that  commerce  which  is  completely  internal    lb 

3.  The  laws  of  New  York,  which  grant  to  Livingston  and  Fulton  the  ex- 
clusive right  to  navigate  all  the  waters  within  the  jurisdiction  of  that  State,  with 
boats  moved  by  steam  or  fire,  for  a  term  of  years,  are  inoperative  as  agaiust  the 
laws  of  the  United  States  regulating  the  coasting  trade,  and  cannot  restrain 
vessels  licensed  to  carry  on  the  coasting  trade  under  the  laws  of  the  United 
States,  from  navigating  those  waters  in  the  prosecution  of  that  trade.     lb 

4.  A  state  law  requiring  an  importer  to  take  a  license  and  pay  fifty  dollars, 
before  he  should  be  permitted  to  sell  a  package  of  imported  goods,  is  in  confiict 
with  that  provision  of  the  constitution  of  the  United  States  which  prohibits  a 
State  from  laying  any  impost,  &c^  and  also  with  the  clause  which  declares  Uiat 
congress  shall  have  power  to  regulate  commerce,  &c.  Brovm  v.  Mdr^anSL, 
12  W.  419.... vii.  262. 

5.  In  the  absence  of  all  legislation  by  congress,  a  State  has  power  to  improve 
its  lands,  and  promote  the  public  health,  by  authorizing  a  dam  to  be  built  across 
a  creek,  though  it  was  previously  navigable  from  the  sea  by  vessels  enrolled  and 
licensed  for  the  coasting  trade.  WiUson  v.  EUuikbird  Greek  Marsh  Chmpany, 
2  P.  245....viii.  105. 

6.  The  power  to  regulate  commerce  not  having  been  so  exercised  as  to  affect 
the  question,  its  mere  existence  does  not  render  the  law  of  the  State  inopera- 
tive.    Ih, 

7.  Laws  for  the  regulation  of  pilots  and  pilotage,  are  not  laws  laying  imposts, 
or  duties  on  imports,  or  exports,  or  tonnage,  within  the  meaning  of  the  tenth 
section  of  the  first  article  of  the  constitution  of  the  United  States,  if  they  do  not 
pass  the  appropriate  line  which  limits  laws  for  the  regulation  of  the  pilots  and 
pilotage ;  and  they  cannot  be  considered  as  passing  that  line  because  they  re 
quire  the  payment  of  half  pilotage  fees  by  certain  vessels,  which  decline  to 
receive  a  pilot,  and  not  by  others,  nor  because  the  sums  thus  received  go  to  form 
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a  charitable  fund  for  distressed  or  decayed  pOots,  their  widows  and  children* 

Cooky  V.  Board  of  Wardens  of  the  PoH  of  Philadelphia,  12  H.   299 

xix.  143. 

8.  A  regulation  of  pilots  and  pilotage  is  a  regulation  of  commerce,  within  the 
grant  to  congress  <xP  the  commercial  power,  contained  in  the  eighth  section  of 
the  ^Tst  article  of  the  constitution.     lb, 

9.  The  mere  grant  to  congress  of  the  power  to  regulate  commerce,  did  not 
prevent  the  States  from  regulating  pilots  ;  and  the  legislation  of  congress,  with 
a  single  exception,  is  such,  that  state  regulations  maj  be  made,  without  conflict- 
ing with  the  will  of  congress  in  making  regulations,  or  in  leaving  individuals  to 
their  own  unrestricted  aption.     Ih.  ^ 

10.  A  state  law,  granting  to  an  individual  an  exclusive  right  to  navigate  the 
upper  waters  of  the  Penobscot  River,  lying  wholly  within  the  limits  of  the 
State,  separated  from  tide  water  by  falls  impassable  for  purposes  of  navigation, 
and  not  forming  a  part  of  any  continuous  track  of  commerce  between  two  or 
more  States,  or  with  a  foreign  country,  is  not  repugnant  to  the  constitution  or 
any  law  of  the  United  States.      Veazie  v.  Moor,  14  H.  568. . .  .xx.  345. 

iSWpro,  J.  15 ;  hifhi,  N.  3-7,  P.  9 ;  Cbiminal  Law,  A.  3,  4 ;  SteamboIts,  1. 


N.  LAWS  OF  STATES  WHICH  ARE  OR  ARE  NOT  IN  CONFLICT 
WITH  A  TREATY  OR  LAW  OF  THE  UNITED  STATES,  OR  IN 
DEROGATION  OF  SOME  POWER  OF  THE  GOVERNMENT  OF 
THE  UNION. 

Supra,  M. ;  Courts  of  the  United  States,  B.  a.  1,  2. 

1.  An  act  of  a  state  legislature  cannot  determine  whether  a  court  of  the 
United  States  has  jurisdiction.     United  States  v.  Peters,  5.  C.  115 ii.  206. 

2.  A  state  law,  punishing  the  offence  of  fraudulently  passing  a  counterfeit 
dollar,  is  not  repugnant  to  the  constitution,  or  any  law  of  the  United  States. 
Fox  V.  Ohio,  5  H.  410 xvi.  447. 

3.  On  trial  of  an  indictment  founded  on  the  47th  chapter  of  the  Revised 
Statutes  of  Massachusetts,  and  on  a  statute  of  that  State  passed  in  1837,  c  242, 
regulating  the  sale  of  ardent  spirits,  it  appeared  upon  the  trial  that  some  of  the 
tales  charged  were  of  foreign  liquors ;  and  the  court  charged  the  jury  that  the 
license  laws  of  the  State  applied  to  retail  sales  of  foreign  liquors,  and  that  such 
laws  were  not  repugnant  to  the  constitution  or  laws  of  the  United  States.  Jleldj 
that  90  much  of  this  instruction  as  related  to  the  validity  of  these  laws  was  cor* 
recL    Idcense  Cases,  5  H.  504. . .  .xvi.  513. 

4.  The  same  decision  was  made  in  another  case,  under  a  similar  law,  of  the 
State  of  Rhode  Island.     Ih, 

•  _ 

5.  In  the  third  case,  it  was  held  that  a  law  of  New  Hampshire,  the  effect  of 
whidi  was  to  prohibit  the  sale,  without  license,  of  a  barrel  of  gin,  purchased  by 
the  defendant  in  Massachusetts,  and  by  him  imported  into  New  Hampshire,  was 
not  repugnant  to  the  constitution  or  laws  of  the  United  States.     Ih. 

6.  A  state  law,  which  requires  the  masters  of  vessels  engaged  in  foreign  oom- 
nierce,  to  pay  a  certain  sum  to  a  state  officer,  on  account  of  every  passenger 
brought  from  a  foreign  country  into  the  State,  or  before  landing  any  alien  pas> 
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Benger  in  the  State,  is  inoperatiye,  by  reason  of  its  conflict  with  the  constitadon 
and  laws  of  the  United  States.  Smith  ▼.  Turner;  Norris  y.  Boston;  Pa§' 
senger  Oases,  7  H.  283. . .  .xvii.  122. 

7.  A  state  law  which  imposes  a  tax  on  exchange  and  monej  brokers  is  not 
repugnant  to  the  constitutional  power  of  congress  to  regulate  conunerce.  Nathan 
V.  Louisiana^  8  H.  73 ... .  xviL  505. 

8.  A  law  of  the  State  of  Louisiana,  imposing  a  tax  on  legacies  payable  to 
aliens,  is  not  repugnant  to  the  constitution  of  the  United  States.  Magery. 
Grima,  8  H.  490 xviL  667. 

9.  A  tax  on  stock  of  the  United  States,  held  hj  an  individual  citizen  of  a 
State,  is  a  tax  on  the  power  to  borrow  money  on  the  credit  of  the  United 
States,  and  cannot  be  levied  by  or  under  the  authority  of  a  State,  consistently 

with  the  constitution.     Weston  v.  Oitg  Council  of  Charleston,  2  P.  449 viii. 

171. 

10.  A  State  law  imposing  a  tax  on  the  operations  of  the  bank  of  the  United 
States,  is  unconstitutional.     McGuUoch  v.  Maryland^  4  W.  316 ...  .iv.  415. 

11.  Or  on  one  of  its  branches.  Osbom  v.  Bank  of  the  United  States,  9  W. 
738..#.vi.  251. 

Supra,  F.  4,  J.  15,  M.  8-10 ;  Fugitives  prom  Justice  and  Service,  2 ; 

Indians,  A.  2. 


O.  LAWS  OF  THE  SEVERAL  STATES  IN  REFERENCE  TO  THE 
CONSTITUTIONS  OF  THE  SEVERAL  STATES. 

Supra,  D.  1. 

1.  An  act  of  the  legislature  of  Maine,  which  so  changes  the  law  of  disseisixi 
as  to  bar  a  legal  title,  which  is  good  and  valid  at  the  time  of  the  passage  of  the 
acty  is  inoperative  as  against  such  a  title,  because  in  conflict  with  the  constitution 
of  the  State.     Webster  v.  Cooper,  14  H.  488 xx.  296. 

2.  The  legislature  having  ordered  a  ferry,  which  came  in  competition  with  a 
toll  bridge,  to  be  discontinued,  in  consideration  that  the  proprietors  of  the  bridge 
would  incur  certain  expenses  for  the  public  benefit,  and  on  the  faith  of  such  dis- 
continuance these  expenses  having  been  incurred,  held,  in  conformity  with  the 
decision  of  the  highest  court  of  the  State,  that  the  legislature  could  not  restore 
the  ferry  without  violating  the  constitution  of  the  State.  JEast  Hartford  v. 
Hartford  Bridge  Company,  10  H.  511 .. .  .xviii.  483. 

3.  And  the  town  continuing  to  use  the  ferry,  was  held  liable  to  the  company 
for  the  damages  caused  by  such  continuance.  East  Hartford  v.  Hartford 
Bridge  Company,  10  H.  541 ....  xviii.  499. 

4.  The  act  of  assembly  of  Maryland,  of  1793,  c.  30,  incorporating  the  Bank 
of  Columbia,  and  giving  to  the  corporation  a  summary  process  by  execution,  in 
the  nature  of  an  attachment,  against  its  debtors  who  have,  by  an  express  con- 
sent, in  writing,  made  the  bonds,  bills,  or  notes  by  them  drawn  or  indorsed* 
negotiable  at  the  bank,  is  not  repugnant  to  the  constitution  of  the  United 
States  or  of  Maryland.    Bank  of  Columbia  v.  Okeley,  4  W.  235 . . . .  iv.  387. 

5.  The  act  of  Virginia  of  1776,  confirming  to  the  church  its  rights  to  lands, 
was  not  inconsistent  with  the  constitution  or  bill  of  rights  of  Viiginia ;  nor  did 
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the  acts  of  1784|  c  88,  and  1785,  c.  87,  infringe  any  of  the  rights  intended  to 
be  secured  under  the  constitution,  either  civil,  political,  or  religious.  Terrett  v. 
7(1^,9  C.  43 iii.  249. 

6.  An  act  of  the  legislature  of  the  State  of  Greorgia,  passed  in  1782,  banish- 
ing the  plaintiff  in  error  from  that  State,  and  confiscating  his  property,  is  not 
mpugnant  to  the  constitution  of  that  State.  Cooper  v.  Telfair,  4  D.  14. . .  .i. 
314. 

7.  Bj  the  constitution  of  Georgia,  of  1789,  the  legislature  had  power  to  dis- 
pose of  the  unappropriated  lands  within  its  limits.  Fletcher  v.  Peck,  6  C. 
87....ii.  828. 

P.    POWERS   OF  STA.TES  NOT  CONTROLLED  BY  THE   CONSTITU- 
TION,  TREATIES,  OR  LAWS  OF  THE  UNITED  STATES. 

1.  The  several  States  composing  the  Union,  became  entitled,  on  the  4th  of 
July,  1776,  to  all  the  rights  and  powers  of  sovereign  States,  so  far  at  least  as 
respects  their  internal  regulations ;  and  among  those  rights  was  that  of  the 
allegiance  of  their  citizens.    Jfllvaine  v.  Coxe's  Lessee,  4  C.  209 . . .  .ii.>  74. 

2.  By  the  Revolution,  the  State  of  Vermont  succeeded  to  all  the  rights  of 
the  crown  to  the  unappropriated,  as  well  as  appropriated  glebes.  Tovm  of 
PawUt  V.  Cflark«,  9  Q  292 iii.  858. 

3.  By  the  statute  of  Vermont  of  30th  October,  1794,  the  respective  towns 
became  entitled  to  the  property  of  the  glebes  therein  situated.     Ih. 

4.  There  is  nothing  in  the  constitution  of  the  United  States  which  forbids 
the  legislature  of  a  State  from  exercising  judicial  functions.  SaUerlee  v. 
Matthewson,  2  P.  380 viii.  147. 

5.  The  provision  in  the  5th  amendment  of  the  constitution,  declaring  that 
private  property  shall  not  be  taken  for  public  use  without  just  compensation,  is 
only  a  limitation  of  the  power  of  the  United  States  ;  it  is  not  applicable  to  the 
l^islation  of  the  several  States.  Barron  v.  City  of  BaUimore,  7  P.  243. . .  .x. 
464 

6.  Since  the  adoption  of  the  constitution  of  the  United  States,  a  State  has 
authority  to  pass  a  bankrupt  law,  provided  such  law  does  not  impair  the  obli- 
gation of  contracts,  within  the  meaning  of  the  constitution,  art.  1,  §  10.  and 
provided  there  be  no  act  of  congress  in  force  to  establish  a  uniform  system 
of  bankruptcy,  conflicting  with  such  law.  Sturges  v.  Orottmtnshield,  4  W. 
122.... iv.  362. 

7.  It  is  competent  for  a  state  legislature  to  deprive  the  plaintiff  in  ejectment 
of  a  right  to  tecover  mesne  profits  in  that  form  of  action.  Society  for  the 
Propagation  of  the  Gospely  ^c.  v.  Pawlety  4  P.  480 ix.  160. 

8.  The  State  of  Pennsylvania,  having  liens  upon  lands  of  its  debtor,  by 
judgments  and  other,  proceedings,  but  there  being  no  mode,  under  the  existing 
law,  of  procuring  payment  out  of  the  lands,  passed  a  special  act  subjecting 
enough  of  the  lands  to  sale,  on  process  to  be  issued  by  the  governor,  to  satisfy 
the  debts.  Hdd,  that  this  law  was  not  in  conflict  with  the  constitution  of  the 
United  States,  or  with  that  of  Pennsylvania.  Idvingston^s  Lessee  v.  Moore, 
7  P.  469.... X.  546. 
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9.  The  act  of  the  State  of  New  York,  which  inflicts  a  penalty  upon  the 
master  of  a  vessel  arriving  from  a  foreign  port,  who  neglects  to  report  to  the 
mayor,  or  recorder,  an  account  of  his  passengers,  is  not  a  regulation  of  com- 
merce, but  of  police,  and  is  not  in  conflict  with  the  constitution  of  the  United 
States.     New  York  v.  Mln,  11  P.  102 xii.  357. 

10.  The  act  of  the  State  of  Pennsylvania,  of  the  28th  of  March,  1814,  pro- 
viding (sec.  21,)  that  the  officers  and  privates  of  the  militia  of  that  State, 
neglecting  or  refusing  to  serve,  when  called  into  actual  service,  in  pursuance 
of  any  order  or  requisition  of  the  President  of  the  United  States,  shall  be  liable 
to  the  penalties  defined  in  the  act  of  congress  of  the  28th  of  February,  1795, 
(1  Stats,  at  Large,  424,)  or  to  any  penalty  which  may  have  been  prescribed 
since  the  date  of  that  act,  or  which  may  hereafter  be  prescribed  by  any  law  of 
the  United  States,  and  also  providing  for  the  trial  of  such  delinquents  by  a 
state  court-martial,  and  that  a  list  of  the  delinquents  fined  by  such  court  should 
be  furnished  to  the  marshal  of  the  United  States,  &c.,  and  also  to  the  comp- 
troller of"  the  treasury  of  ihe  United  States,  in  order  that  the  further  proceed 
ings  directed  to  be  had  thereon  by  the  laws  of  the  United  States  might  be 
completed,  is  not  repugnant  to  the  constitution  and  laws  of  the  United  States. 
Hou9tan  v.  Moore,  5  W.  1 . . .  .iv.  535. 

Supra,  J.  2,  3,  13,  26,  27,  K.  6. 

Q.    BILLS  OF  CREDIT. 

1.  To  constitute  a  bill  of  credit  within  the  constitution,  it  must  be  issued  by 
a  State,  involve  the  faith  of  the  State,  and  be  designed  to  circulate  as  money, 
on  the  credit  of  the  State,  in  the  ordinary  uses  of  business.  Briscoe  v.  Bank 
of  the  Commonwealth  of  Kentucky,  11  P.  257 . . .  .xii.  418. 

2.  Notes  issued  and  payable  in  gold  and  silver  by  the  Bank  of  the  Com- 
monwealth of  Kentucky,  a  corporation  created  by  a  law  of  that  State,  having 
capital,  which  the  holders  of  the  notes  could  resort  to  for  payment,  containing 
no  promise  by  the  State,  are  not  bills  of  credit  within  the  constitution,  although 
the  State  was  the  sole  stockholder  of  the  bank.     lb. 

3.  Bills  of  a  bank,  incorporated  by  a  State,  managed  by  directors  under  its 
charter,  having  a  capital  stock  actually  paid  in  and  liable  for  its  debts,  and 
subject  to  be  sued  for  non-payment,  are  not  ^'  bills  of  credit "  issued  by  the 
State,  though  the  State  owns  the  entire  stock,  the  legislature  elects  the  directors, 
the  faith  of  the  State  is  pledged  for  the  redemption  of  the  bills,  and  they  are 
made  receivable  in  payment  of  all  public  dues.  Barrington  v.  SlcUe  Bank  of 
Alabama,  13  H.  12 xix.  357. 

4.  Certificates,  issued  by  the  State  of  Missouri,  in  sums  not  exceeding  ten 
dollars,  nor  less  than  fifty  cents,  receivable  in  payment  of  all  state,  county,  and 
town  dues,  <&;c.,  the  faith  and  ftinds  of  the  State  being  pledged  for  their  re- 
demption, were  held  to  be  "  bills  of  credit,"  the  omission  of  which  was  prohib- 
ited by  the  constitution  of  the  United  States.  Craig  v.  Missouri,  4  P.  410 
....  ix.  116. 

5.  A  promissory  note  given  to  the  State  in  exchange  for  such  certificates  is 
void.     lb. 
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CONSUL. 

1.  It  is  not  competent  for  a  neutral  consul,  without  the  special  authority  of 
his  gOTemmenty  to  interpose  a  claim  on  account  of  the  violation  of  the  terri- 
torial jurisdiction  of  his  country.     The  Anne,  3  W.  435 . . . .  iv.  253. 

2.  A  vice-consul,  duly  recognized  by  our  government,  is  a  competent  party 
to  assert  or  defend  the  rights  of  property  of  individuals  of  his  nation,  in  a 
court  of  admiralty.     The  BeUo  Corrunes,  6  W.  152. ..  .v.  44. 

3.  In  the  absence  of  specific  powers  from  competent  authority,  he  has  no 
the  right  to  receive,  in  his  public  character,  the  proceeds  of  property  libelled,    lb. 

Conflict  of  Law8»  H.  5 ;  Eyidsnob,  H.  10. 


CONTEMPT. 
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CONTEACT. 

Fob  Laws  ikpaibino  tbbib  Obligation,  see  Constitittional  Law,  J. 

A    MAKING  A  CONTRACT  BY  LETTERS,  ACCEPTANCE   OP  OFFER 

AND  OTHERWISE,  119. 

B.  CONSIDERATION,  120. 

C.  ILLEGAL,  IMMORAL,  OR  AGAINST  PUBLIC  POLICY,  120. 

D.  CONSTRUCTION,  AND  HEREIN  OF  DEPENDENT  AND  INDEPEND 

ENT  STIPULATIONS,  122. 

E.  STATUTE  OF  FRAUDS,  128. 

F.  USURY,  124. 

G.  RESCISSION,  126. 
H.  MERGER,  126. 

L    RIGHT  OF  ACTION  ON,  126. 

A.    MAKING  A  CONTRACT  BY  LETTERS,  ACCEPTANCE   OF  OFFER 

AND  OTHERWISE. 

1.  An  offer  of  a  bargain,  by  one  person  to  another,  imposes  no  obligation 
upon  the  former,  miless  it  is  accepted  by  the  latter,  according  to  the  terms  on 
which  the  offer  was  made.     Eliason  v.  JBenshaw,  4  W.  225 iv.  882. 

2.  Any  qualiiication  of,  or  departure  from,  those  terms,  inyalidates  the  offer, 
onless  the  same  be  agreed  to  by  the  party  who  made  it     lb. 

3.  A  offered  to  purchase  of  B  two  or  three  hundred  barrels  of  flour,  to  bo 
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delivered  at  Georgetown,  District  of  (Columbia,  bj  the  first  water,  and  to  paj 
for  the  same  $9.50  per  barrel ;  and  to  the  letter,  containing  this  offer,  required 
an  answer  by  the  return  of  the  wagon  by  which  the  letter  was  sent  This 
wagon  was  at  that  time  in  the  service  of  B,  and  employed  by  him  in  conveying 
flour  from  his  mill  to  Harper's  Ferry,  near  to  which  place  A  then  was.  His 
offer  was  accepted  by  B,  in  a  letter  sent  by  the  first  regular  mail  to  George- 
town, and  received  by  A  at  that  place ;  but  no  answer  was  ever  sent  to  Har- 
per's Ferry.  Jleld,  that  this  acceptance,  communicated  at  a  place  different 
from  that  indicated  by  A,  imposed  no  obligation  binding  upon  him.     lb. 

4.  If  a  proposal  is  made  by  letter,  which  also  states  that  the  writer  will 
empower  A  to  act  for  him,  and  the  person  who  receives  the  proposal  appUes  to 
A,  and  makes  known  his  acceptance,  but  A  informs  him  he  has  received  no  in 
structions,  and  will  not  act,  there  is  no  complete  agreement     Barr  v.  Lapdei^ 
1  W.  151....iii.  502. 

5.  An  offer  by  underwriters  to  insure  property  on  certain  terms,  sent  to 
the  owner  by  mail,  cannot  be  revoked  afler  it  has  been  received  by  him  and 
accepted  by  a  letter  deposited  in  the  post-office  the  next  day,  and  addressed  to 
the  underwriters.  Such  acceptance  makes  a  complete  contract  to  insure,  which 
a  court  of  equity  will  enforce  by  compelling  the  underwriter  to  pay  the  amount 
agreed  to  be  insured.  Tayhe  v.  Merchant's  Fire  Insurance  Gcmpany^  9  H. 
390....xviii.  191. 

6.  A  correspondence  held  not  to  amount  to  a  concluded  agreement,  but  only 
to  negotiation.    He<id  v.  Providence  Ins.  Co,  2  C.  127 . . .  .i«  459. 

7.  An  instrument,  signed  by  a  receiver  of  public  moneys  and  his  sureties, 
acknowledging  themselves  indebted  to  the  United  States  in  a  sum  of  money,, 
conditioned  to  be  void  on  performance  by  the  officer,  of  the  duties  of  his  office, 
the  appointment  to  which  it  recites,  but  having  no  seals,  though  not  a  bond,  is 
a  binding  simple  contract,  good  at  common  law,  and  not  made  void  by  any 
}ict  of  congress.     United  States  v.  Linn,  15  P.  290 ....  xiv.  93. 

8.  Where  the  plaintiff  was  serving  as  a  clerk  for  a  fixed  annual  salary,  and 
wrote  a  letter  to  his  employer,  giving  notice  that  afler  a  certain  time  he  should 
not  serve  without  increased  pay,  and  the  employer  replied  he  should  pay  no 
more,  continuance  in  the  service  will  not  warrant  him  in  finding  an  implied 
contract  to  pay  more.    IftUt  v.  Minor ,  14  H.  464. .. . xx.  287. 

9.  A  bill  of  parcels  is  not  the  contract  of  sale,  and  it  is  open  to  explanation 
by  extraneous  evidence.     Harris  v.  Johnston,  3  C.  311 .  • .  .i.  592. 

B.    CONSIDERATION. 
Assumpsit,  B. 

C.    ILLEGAL,  IMMORAL,  OR  AGAINST  PUBLIC  POLICY. 

1.  No  action  lies  on  any  contract,  the  consideration  of  which  is  either  wicked 
in  itself,  or  prohibited  by  law.  Armstrong  v.  Toler,  11  W.  258. .  .vi.  587; 
Bank  of  the  United  Stales  v.  Owens,  2  P.  527 viii.  198. 

2.  But  if  the  illegal  act  is  not  the  consideration  of  the  contract,  and  is 
entirely  disconnected  from  it,  the  contract  is  valid,  though  the  occasioa  for 
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making  the  contract  arose  out  of  the  existence  of  the  illegal  act.    Armstrong  v. 
Toler,  11  W.  258 vi.  587. 

3.  Thus,  where  A,  during  a  war,  contrived  a  plan  for  importing  goods,  on 
his  own  account,  from  the  enemy's  country,  and  goods  were  sent  to  B  hy  the 
same  vessel :  A,  at  the  request  of  B,  became  surety  for  the  payment  of  the 
duties  on  B's  goods,  and  became  responsible  for  the  expenses  on  a  prosecution 
for  the  illegal  importation  of  the  goods,  and  was  compelled  to  pay  them :  Held, 
that  A  might  maintain  an  action  on  the  promise  of  B  to  refund  the  money.  lb 

4.  But  if  the  importation  is  the  result  of  a  scheme  between  the  plaintiff  ani 
defendant,  or  if  the  plaintiff  has  any  interest  in  the  goods,  or  if  they  are 
consigned  to  him  with  his  privity,  in  order  that  he  may  protect  them  for  the 
owner,  a  promise  to  repay  any  advances  made  under  such  understanding  or 
agreement,  is  utterly  void.    lb, 

5.  Distinction  between  contracts  tainted  with  illegality,  and  those  collateral 
thereto  and  not  affected  by  the  taint.  McElair  v.  GibheSj  17  H.  282 . . .  .xxi. 
473. 

6.  Though  a  collateral  contract,  made  in  aid  of  one  tainted  by  illegality, 
cannot  be  enforced,  yet  a  bondfde  purchaser,  for  value  of  an  illegal  claim,  who 
has  received  the  proceeds  thereof,  cannot  be  compelled  by  the  assignor's 
representatives  or  creditors,  to  account  therefor ;  and  if  the  claim  was  legalized 
before  the  proceeds  were  received,  the  assignee  may  rely  on  his  assignment  as 
valid.    Ih 

7.  A  contract,  not  immoral,  but  in  fraud  of  a  war  regulation  existing  when 
it  was  made,  cannot  be  enforced,  though  made  between  enemies,  and  a  mere 
stratagem  of  war.     HaaMiay  v.  Ewe^  8  C.  242 ...  .i.  568. 

8.  The  plaintiffs  being  British  subjects,  and  resident  in  England,  during  the 
war  between  the  United  States  and  Great  Britain,  received  an  order  from  the 
defendants'  Arm,  under  which  they  purchased  goods  for  the  defendant's  firm, 
and  advanced  the  price  to  the  vendors*  The  goods  were  not  received  by  the 
Borviving  partner  of  the  firm  until  after  the  close  of  the  war.  Hdd^  that  an 
action  for  goods  sold  and  delivered  would  not  lie  against  the  surviving  partner, 
and  that  the  contract  was  illegal.  SehoUfiM  v.  EichBlberger^  7  P.  586 . . . .  x. 
581. 

9.  A  contract  by  an  inhabitant  of  Texas,  to  convey  land  in  that  country  to 
citizens  of  the  United  States,  in  consideration  of  advances  of  money  made  by 
them  in  the  State  of  Ohio,  to  enable  him  to  raise  men  and  procure  arms  to 
carry  on  the  war  with  Mexico,  the  independence  of  Texas  not  having  been  at 
that  time  acknowledged  by  the  United  States,  was  contrary  to  our  national 
obligations  to  Mexico,  violated  the  public  policy  of  the  United  States,  and 
cannot  be  specifically  enforced  by  a  court  of  the  United  States.  KenneU  v. 
Chambers,  14  H.  38 xx.  24. 

10.  All  contracts  for  a  contingent  compensation  for  obtaining  legislation,  or 
to  use  personal,  or  any  secret,  or  sinister  influence  on  legislators,  are  void. 
JfarthaU  v.  BaiUmare  and  Ohio  Ridtroad  Campang,  16  H.  814. . .  .xxi.  153. 

11.  Secrecy,  as  to  the  character  under  which  '^he  agent  or  solicitor  acts, 
tends  to  deception,  and  is  immoral  and  fraudulent ;  and  where  the  agent  con- 
tracts to  use  such  secrecy,  or  voluntarily  does  use  it,  he  cannot  have  the  aid  of 
a  court  to  recover  compensation.     Tb. 
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12.  What,  in  the  technical  language  of  politicians,  is  denominated  '^log 
rolling/'  is  a  misdemeanor  at  common  law,  punishable  bj  indictment.    Ih 

13.  Where  the  defendant  was  employed  bj  the  plainti£&  to  draw  an  illegal 
lottery,  and  fraudulently  induced  the  plaintiffs  to  believe  that  a  certain  ticket 
had  drawn  a  prize,  and  to  pay  the  amount  of  such  prize  to  one  who  held  the 
ticket  and  received  the  money  for  the  defendant  ffdd,  that  the  illegality  of 
the  lottery  was  not  a  defence  to  an  action  for  money  had  and  received ;  and 
that,  if  the  defendant  was  of  age  when  he  obtained  the  money,  infancy  was 
not  a  defence  to  the  action.     CaUs  v.  Phalen,  2  H.  376 . . .  .xv.  142. 

14.  A  court  of  equity  will  not  aid  a  judgment  debtor  to  escape  from  pay- 
ment of  the  judgment,  upon  the  ground  that  the  contract  on  which  the  action 
at  law  was  founded,  was  prohibited  by  a  statute.  Both  parties  being  in  pari 
delicto^  neither  will  be  assisted.  Oreath^s  Administrator  v.  Sinu^  5  H.  192 ...  • 
xvi.  353. 


D.    CONSTRUCTION,  AND  HEREIN  OF  DEPENDENT  AND  INDE- 

PENDENT  STIPULATIONS. 

Covenant,  C. 

1.  Where  an  agreement  was  made  by  the  plauitiff  to  transport  for  the  de- 
fendant certain  stores,  supposed  to  amount  to  about  3,700  barrels,  and  the 
plaintiff  agreed  to  pay  therefor  $1.50  per  barrel, — Hidd^  that  the  defendant 
did  not  bind  himself  to  furnish  any  specific  number  of  barrels.  Bohinton  v. 
NMe's  AdministrcUars,  8  P.  181 xi.  63. 

2.  Where  A  agreed  to  ship  sugars  to  B,  for  account  of  C,  by  such  vessel  as 
C  might  designate — BisUf  that  C  might  empower  B  to  designate  the  vessel 
/y  Wolf  V.  Eabaud,  1  P.  476 ... .  vii.  672. 

3.  To  ^'liquidate"  a  debt,  was  held  to  include  its  payment  Fledtner  v. 
Bank  of  the  United  States,  8  W.  338 v.  437. 

4.  Where,  in  a  contract  with  the  secretary  of  war  for  supplying  the  troops 
of  the  United  States  with  provisions,  specific  prices  are  stipulated  for  rations 
issued  at  certain  places  mentioned  in  the  contract ;  and  it  is  further  provided, 
that  ^  should  any  rations  be  required  at  any  places  not  specified  in  this  con- 
tract, the  price  of  the  same  shall  be  hereafter  agreed  on  betwixt  the  public  and 
the  contractor ; "  if  the  parties  cannot  agree  upon  the  price  for  the  rations  thus 
required,  a  reasonable  compensation  is  to  be  allowed,  and  is  to  be  proved 
by  competent  evidence,  and  settled  by  a  jury ;  and  the  contractor,  upon  the 
trial,  is  at  liberty  to  show  that  the  sum  allowed  by  the  secretary  of  war 
is  not  a  reasonable  compensation.  United  Skates  v.  Wilkiniy  6  W.  135 ...  .v. 
38. 

5.  Where  the  acts  stipulated  to  be  done  are  to  be  done  at  different  time», 
the  stipulations  are  to  be  construed  as  independent  of  each  other.  Grolds- 
horough  v.  Orr,  8  W.  217 ...  .v.  390. 

6.  The  contracts  of  vendor  and  vendee  are  construed  to  be  dependent, 
unless  a  contrary  intention  plainly  appears.  Baank  of  Oohtmbia  v.  Hagner^ 
1   P.  455 ... .  vii.  661. 

7.  If  a  purchaser  of  city  lots  stipulates  to  boildi  within  a  limited  tune,  a 
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house  on  every  third  lot  purchased,  or  in  that  proportion,  and  ftceives  couvej- 
aoces  for  the  greater  part  of  the  lots,  he  is  not  bound  to  build  in  proportion  to 
the  lots  conveyed,  unless  the  whole  number  be  conveyed.  PrcUt  v.  Law,  9  C. 
456....iii.  428. 

8.  A  letter  of  credit  from  E.,  addressed  to  A.,  in  Havana,  "  in  favor  of  B., 
to  the  amount  of  $40,000,  or  $50,000,  which  ^um  he  may  wish  to  invest 
through  you  in  the  produce  of  your  island,''  was  shown  to  B.,  and  resulted  in 
a  contract  between  R.  and  B.  for  the  latter  to  purchase  coffee  for  account  of  R., 
for  which  B.  was  to  be  repaid  by  bills  on  New  York  at  sixty  days.  This  con- 
tract was  made  known  to  E.,  who  assented  to  this  use  of  his  letter  of  credit : 
ffeld,  that  the  stipulation  for  the  mode  of  reimbursement  by  bills  on  New 
York,  at  i^ixty  days,  was  a  material  part  of  the  contract,  and  R.  and  B.  having 
afterwards  agreed  to  substitute,  for  bills  on  New  York,  bills  on  London,  which 
were  protested,  E.  was  not  bound.  JEdmondstan  v.  Drake,  5  P.  624 . . . .  ix. 
498. 

9.  Under  the  law  of  Louisiana,  a  commutative  contract,  involving  mutual 
and  reciprocal  obligations,  to  be  performed  at  the  same  time,  does  not  enable 
one  party  to  put  the  other  in  default  without  an  offer  of  performance  of  what 
is  to  be  done  by  him,  according  to  the  contract.  Jltfde  v.  Booraem,  16  P.  169 
xiv.  232. 

10.  He  who  has  performed  in  part  may  require  the  other  to  pay  to  the 
extent  of  the  benefit  received,  deducting  damages  suffered  by  the  failure  to 
perform  fully,  provided  the  contract  is  of  such  a  nature  as  to  be  susceptible  of 
being  divided.     lb, 

11.  A  contract  to  procure  an  extension  of  credit,  upon  all  the  debts  payable 
by  a  merchant  who  had  become  insolvent,  so  as  to  enable  him  to  resume  and 
continue  his  business,  is  not  thus  divisible.     lb, 

12.  The  modern  doctrine,  as  to  partial  failure  of  consideration,  and  unliqui- 
dated damages  suffered  by  the  defendant,  being  shown  by  way  of  defence, 
examined.      W%iher$  v.  Greene^  9  H.  213. . .  .xviii.  104. 

13.  In  an  action  on  a  contract  to  build  a  dwelling-house,  the  defendant  may 
show,  in  reduction  of  the  stipulated  price  claimed,  the  amount  of  injury  suffered 
by  him,  through  any  breaches  of  the  contract  by  the  plaintiff,  though  such 
damages  are  unliquidated ;  but  he  cannot  defeat  the  action  by  proof  that  the 
plaintiff  failed  to  complete  the  work  by  the  time  agreed  on.  Van  Buren  v. 
Diggei,  11  H.  461 . . .  .xviii.  683. 

1 4.  Mere  acquiescence  by  the  plaintiff  in  the  defendant's  doing  certain  things 
to  the  house,  which  caused  delay  beyond  the  stipulated  time  for  the  completion 
of  the  house,  does  not  amount  to  a  breach  of  that  stipulation  by  the  plaintiff. 
lb 

Assumpsit,  B.  2 ;  InfrOy  6.  2,  3. 


/ 
E.    STATUTE  OF  FRAUDS.    (Guabantek  ;  Sales,  C.) 

A  promise  to  answer  for  the  duty  of  another  must  be  wholly  in  writing, 
and  cannot  be  varied,  explained,  or  added  to,  by  parol  evidence.  Clarke  v. 
i^M«»efi,3D.  415....  1.295. 
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P.    USURY.    (CoNPLioT  OF  Laws,  J.J 

1.  To  constitutcf  usury,  there  must  be  an  intention,  knowingly  to  contract  for, 
or  take  usurious  interest.  If  the  contract,  on  its  face,  stipulates  for  it,  there  is 
no  further  inquiry ;  otherwise  the  inquiry  is  whether  there  was  some  agree- 
ment, device,  or  shift  dehors  the  written  contract  to  cover  usury.     Bank  oftht 

United  States  v.  Waggener^  9  P.  378 xi.  395. 

2.  The  mere  fact  that  the  note  was  given  for  an  equal  amount  of  bank-notes, 
whose  market  value  was  depreciated,  does  not  amount  to  usury.     Ih. 

3.  The  statute  against  usury  not  only  forbids  the  direct  taking  of  more  tbu 
six  per  cent.,  but  any  shifl  or  devise,  by  which  a  greater  rate  may  be,  in  fiict, 
secured*     Scott  v.  JJagd^  9  P.  418. . .  .xi.  408. 

4.  Though  a  h<m&  fids  purchase  of  an  annuity  or  rent  charge,  at  a  profit  of 
ynore  than  six  per  cent,  is  not  usurious,  yet  if  the  transaction  be,  in  fact,  a  loan, 
and  the  form  is  resorted  to  as  a  device  to  give  it  a  different  appearance,  it  is 
void  ;  and  these  facts  are  to  be  submitted  to  the  jury.     lb. 

5.  A  band  fide  purchase  of  an  annuity,  even  if  the  vendor  has  the  option  to 
repurchase  at  a  certain  sum,  and  though  the  effect  be  to  give  to  the  purchaser  s 
greater  rate  of  compensation  for  his  money  than  the  rate  of  interest  allowed  by 
law,  is  not  usurious,  unless  it  is  a  mere  device  to  recover  a  usurious  loan ;  this 
is  a  question  of  intent  dehors  the  papers.    Uotfd  v.  Scatty  4  P.  205 ....  ix.  54. 

6.  Banks  are  within  the  usury  laws ;  but  discounting  interest  for  the  whole 
time  of  the  loan  from  its  amount  is  not  usury.  ThorfUon  v.  Bank  of  Wcuking- 
ton,  3  P.  36 viii.  273.     Fleckner  v.  Bank  of  the  Dhited  States,  8  W.  338 

7.  If  a  bank  engage  to  discount  a  note,  and  receive  the  note  and  allow  the 
maker  to  draw  checks  against  the  proceeds  of  the  discount,  it  is  not  usury  to 
treat  the  loan  as  made  on  the  day  when  the  note  was  received,  although  the 
proceeds  of  the  discount  were  not  placed  to  the  credit  of  the  maker  on  the 
books  of  the  banks  until  a  subsequent  day,  because  the  maker  did  not  furnish 
to  the  bank  till  then,  certain  collateral  security  for  the  loan,  which  he  had 
agreed  to  give.     Walker  v.  Bank  of  Washington^  3  H.  62 ... .  xv.  289. 

8.  It  is  not  inferable,  from  the  fact  that  a  note  was  renewed  the  day  before  it 
became  payable,  that  the  transaction  was  usurious.  ThonUon  v.  Bank  of  Wash- 
ion,  SF.se viii.  273. 

9.  Some  contract  to  deprive  the  borrower  of  some  part  of  his  time  must  ap- 
pear,    lb. 

10.  Any  loss  imposed  on  the  borrower,  in  addition  to  the  amount  lent  and 
lawful  interest,  is  a  violation  of  a  law  restricting  the  lender  to  a  specified  rate 
of  interest.  If  a  bank  be  forbidden  to  *'  take "  more  than  six  per  centum,  a 
contract  reserving  more  is  void,  though  not  so  declared  in  terms.  Bank  of  the 
United  States  v.  Owens,  2  P.  527 viii.  198. 

11.  If  an  agent,  who  has,  by  permission  of  his  principal,  sold  eight  per  cent 
stock,  applies  the  money  to  his  own  use,  and  being  pressed  for  payment  gives 
a  mortgage  to  secure  the  repayment  of  the  amount  of  the  stock  with  eight  per 
cent,  interest  thereon,  it  is  usury.    De  Butts  v.  Bacon,  6  C.  252 . .  •  .ii.  391. 

1 2.  The  addition  of  the  current  rate  of  exchange  to  the  legal  rate  of  interet: 


CONTRACT.  125 

'ji  not  usury,  because  the  former  is  taken,  not  for  the  loan  or  forbearance  of  the 
money,  but  as  a  compensation  for  receiving  it  at  a  place  where  it  is  expected 
to  be  less  valuable  tlian  at  the  place  where  the  loan  is  made.  Buckingham  v. 
McLean,  13  H.  150 xix.  440. 

13.  If  a  charge  for  exchange  is  a  cover  for  usury,  the  contract  is  usurious. 
Andrews  v.  Pond,  13  P.  65 ... .  xiii.  42. 

14.  There  is  no  rule  of  law  fixing  the  rate  which  may  be  charged  for  ex- 
change, and  a  direction  that  the  creditor  could  only  charge  what  it  would  cost 
to  transport  specie,  is  erroneous.     lb, 

15.  The  market  price  of  good  bills  is  the  standard,  to  be  applied  by  the 
jury.    lb. 

16.  Thonghy  when  third  persons  buy  bills,  they  may  pay  less,  on  account  of 
tiie  doubtful  credit  of  the  drawee,  a  creditor,  who  takes  a  bill  from  his  debtor, 
payable  in  another  place,  cannot  add  to  the  market  rate  of  good  bills  any  thing 
bat  lawful  interest,  as  a  compensation  for  the  extension  of  the  credit.     lb. 

17.  The  defendant  having  received  a  bond  of  the  plaintiffs  intestate,  without 
consideration,  and  sold  it,  covenanted  with  the  deceased  to  save  her  harmless 
therefrom  ;  and  in  an  action  on  that  covenant,  in  which  the  declaration  alleged 
pajment  of  the  bond  by  the  plaintiffs,  as  a  breach  of  the  covenant,  the  de- 
fendant set  up  usury  in  the  transaction  ;  Held,  1.  That  if  the  sale  of  the  bond 
wa.^  hondjide,  though  at  a  greater  rate  of  discount  than  legal  interest,  there  was 
DO  usury  ;  aUter,  if  this  form  was  resorted  to  as  a  cover  for  taking  more  than 
legal  interest  on  a  loan.  2.  That  if  usury  existed  without  the  knowledge  of  the 
maker  of  the  bond,  or  of  the  plaintiffs,  it  was  not  a  defence,  unless  the  plaintiffs 
had  notice  of  it  before  they  paid  the  bond,  and  were  informed  that  the  defendant 
wished  to  contest  the  payment  on  that  ground.  Moncure  v.  Dermott,  13  P.  345 
—  xiii.  186. 

18.  If  a  note  valid  in  its  inception,  and  on  which  the  payee  could  have  an 
action  against  the  maker,  be  sold  by  the  indorser  at  a  greater  rate  of  discount 
than  6  per  cent,  per  annum,  the  indorsee  may  maintain  an  action  against  the 
indorser ;  whether  he  can  recover  more  than  the  consideration  paid  was  not 
decided.     Nichols  v.  Fearson,  7  P.  103. . .  .x.  410. 

19.  If  a  valid  promissory  note  of  a  third  person  be  indorsed  to  secure  ool- 
laierally,  an  usurious  loan,  no  action  can  be  sustained  upon  it  by  the  indorsee 
againjst  the  maker,  even  if  the  usurious  loan  has  been  paid.  Gaither  v.  Farm^ 
ert  and  Mechanics^  Bank  of  Georgetown^  1  P.  37 ... .  vii.  441. 

20.  The  assignee  of  an  equity  of  redemption  cannot  allege  usury  in  the 
loan  to  the  mortgagor  to  defeat  a  foreclosure  by  the  mortgagee.  De  Wolf  v. 
JahHson,  10  W.  367 . . . .  vi.  438. 

21.  A  new  security,  given  to  the  lender,  for  the  same  usurious  loan,  is  void. 
Walker  v.  Bank  of  Washington,  3  H.  62 xv.  289. 

22.  Though  a  past  usurious  contract  be  the  basis  on  which  the  parties  deal 
yet  if  that  contract  be  not  void,  a 'subsequent  agreement,  which  frees  the  trans- 
action from  all  usurious  taint,  is  valid.     De  Wolf  v.  Johnson,  10  W.  367 vi. 

438. 

23.  If  a  written  instrument  exhibits  an  usurious  contract,  it  is  for  the  cuurt 
to  construe  it.  Levy  v.  Gadsby,  3  C.  180 . . . .  i.  553.  Walker  v.  Bank  of 
Waskingiany  3  H.  62 xv.  289. 

11  ♦ 
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24.  And  the  jury  are  Dot  at  liberty  to  infer  extraneous  facts  which  woulii 
remove  the  taint  of  usury.    Levy  v.  Gadshyy  3  C.  180. . .  .i.  563. 

25.  The  statute  of  usury  of  Virginia  does  not,  by  its  3d  section,  enable  Uie 
borrower  to  sustain  a  suit  in  equity  without  an  averment  that  he  is  unable  to 
prove  the  facts,  sought  by  the  bill,  from  the  conscience  of  the  defendant,  by 
other  testimony.  Brawn  v.  Swanny  10  P.  497 . . . .  xii.  209.  Stanley  v.  Gadtbtf^ 
lOP.  521....xii.  227. 

26.  Such  a  bill,  if  the  defendant  denies  the  usury,  should  be  dismissed.  Ih. 
lb. 

27.  If  a  usurious  loan,  by  way  of  an  annuity,  with  a  right  of  repurchase,  is 
charged  on  real  property  as  a  rent,  and  distress  is  made  for  arrears  after  the 
premises  have  been  sold,  the  purchaser  may  set  up  the  usury,  and  thus  invali- 
date the  distress.     Lloyd  v.  Scotty  4  P.  205 . . . .  ix.  54. 

G.    RESCISSION.    (Equitt,  B.  b.  1 ;  Ybndob  aki>  Purchaser,  A.) 

1.  Though  the  vendee  took  possession,  if  the  vendor  does  not  offer  to  perform, 
on  the  day,  the  vendee  may  relinquish  the  possession,  and  treat  the  contract  as 
rescinded.     Bank  of  Golunibia  v.  Hagner^  1  P.  455 . . . .  vii.  661. 

2.  Under  a  power  reserved  to  a  party  to  declare  a  contract  no  longer  bind- 
ing, hddy  this  extended  only  to  the  work  which  remained  to  be  done,  and  did 
not  deprive  the  contractor  of  compensation  for  what  had  been  done.  Philadd- 
phta,  Wilmington,  and  Baltimore  Railroad  Company  v.  Howard,  13  H.  307. 

...  .XIX.  u\£» 

3.  Certain  special  covenants  and  stipulations  in  an  indenture  between  a  rail- 
road corporation  and  a  contractor  for  building  the  road,  construed  and  applied. 
Ih. 

4.  A  contract  to  exchange  securities,  followed  by  an  actual  exchange,  cannot 
be  rescinded  by  one  party  without  a  tender  of  what  he  received.  Farmers* 
Bank  of  Virginia  v.  Groves,  12  H.  51 . . .  .xix.  25. 

H.    MERGER. 

1.  A  simple  contract  is  not  merged  in  a  sealed  instrument,  which  merely 
recognizes  the  debt,  and  fixes  the  mode  of  ascertaining  its  amount  Bank  of 
Columbia  v.  Patterson's  Administrator,  7  C.  299 . . .  .ii.  540. 

2.  The  recital  of  a  prior,  in  a  later  agreement,  after  it  has  been  executed, 
does  not  extinguish  the  former.     lb. 

I.    RIGHT  OF  ACTION  ON. 

1.  To  sustain  an  action  at  law  against  the  vendee  for  not  accepting  the  prop- 
erty, the  vendor  must  aver  and  prove  his  readiness  and  offer  to  perform  on  the 
day  fixed  by  the  contract  for  performance.  *  Bank  of  Columbia  v.  Hiagner^ 
1  P.  455.... vii.  661.  ' 

2.  A  contract  to  use  a  patented  machine  during  the  continuance  of  the  patent, 
and  to  pay  therefor  a  fixed  proportion  of  the  value  of  fuel  saved  thereby,  will 
not  support  an  action  until  the  expiration  of  the  patent  Washingtonj  Sft, 
Steam  Packet  Co.  v.  Sickles,  10  H.  419. . .  .xviii.  440. 
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9.  A  special  contract  and  also  a  quantum  meruit  being  declared  on,  it  is  com 
petent  for  the  defendant  to  show  that  the  only  contract  made  was  special,  that 
it  differed  essentially  from  that  declared  on,  and  is  still  unexecuted ;  such  evi- 
dence, if  believed,  defeats  the  action  on  both  counts.     lb, 

SuprOy  D.  5-14 
CONTRIBUTION. 

Marshalling  Assets. 

Where  a  father  purchased  land,  and  suffered  a  judgment  for  the  purchase- 
money  which  operated  as  a  lien  on  his  real  and  personal  estate,  and  then  died, 
and  his  son,  who  was  his  sole  heir  and  distributee,  executed  a  mortgage  to  secure 
the  debt  upon  the  personal  and  real  estate,  and  died,  and  one  set  of  claimants 
inherited  his  lands,  and  another  were  entitled  to  his  personalty,  held  that  the 
mortgage  debt  must  be  borne  pro  rata  by  the  realty  and  personalty.  M* Learn 
T.  WLelkoiy  10  P.  625 xii.  273. 


CONVERSION. 

Alien,  C. 

1.  When  land  is  directed  to  be  sold  and  turned  into  money,  courts  of  equity, 
in  dealing  with  the  subject,  consider  it  personalty.  Peter  v.  Beverly^  10  P 
532.... xii.  234. 

2.  A  devise  of  land  to  trustees,  in  trust  to  sell  the  same  and  pay  the  whole 
proceeds  to  an  alien  cestui  que  trust,  is,  in  equity,  a  bequest  of  personalty ;  and 
the  alien  may  take  and  hold  the  proceeds,  and  can  compel  the  execution  of  the 
trust,  even  as  against  the  State.     Oraiq  v.  Leslie,  3  W.  563 . . . .  iv.  294. 


COPYRIGHT. 

1.  In  the  United  States,  an  author  has  no  exclusive  property  in  a  published 
work  except  under  some  act  of  congress.  Under  the  act  of  May  31,  1790,  (1 
Stats,  at  Large,  124,)  an  author  obtains  no  such  exclusive  right,  unless  he  com- 
plies with  the  requirements  of  the  3d  and  4th  sections  of  the  act,  by  giving 
public  notice  in  the  newspapers,  and  depositing  a  copy  of  the  work  in  the  de- 
partment of  state.     Wheatan  v.  Peters,  8  P.  591 ...  .xi.  223. 

2.  The  reporter  of  this  court  can  have  no  copyright  in  the  written  opinions 
delivered  by  the  court.     lb, 

3.  Under  the  6th  section  of  the  copyright  law  of  February  $,  1831,  (4  Stats, 
at  Large,  437,  the  penalty  can  be  adjudged  only  for  the  sheets  found  in  the  pos- 
eessian  of  the  defendant     Bachue  v.  Gould,  7  H.  798 xvii.  414. 

4.  The  sale  of  a  copperplate  for  a  map,  on  an  execution  against  the  owner 
of  the  copyright  of  the  map,  does  not  pass  to  the  purchaser  a  right  to  use  the 
copperplate  to  print  such  maps.  Stephens  v.  Cady,  14  H.  528. ..  .xx.  318; 
SUoeng  ▼.  Gladding,  17  H.  447. . .  .xxi.  604. 
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D.  POWERS,  FRANCHISES,  AND  LIABILITIES  OF  CORPORATIONS. 

129. 

1.  CONSTRUCTION   OF   CHARTER  AND   EXTENT   OF  POWERS. 

2.  HOW   AND   WHERE   POWERS   EXERTED. 

3.  LIABILITIES   AND    OTHER   MATTERS. 

E.  DEEDS  AND  SIMPLE  CONTRACTS  OP  CORPORATIONS,  182. 

F.  OFFICERS  AND  AGENTS  OF  CORPORATIONS,  132. 

1.  APPOINTMENT,  AND  HEREIN  OF  DE  FACTO  OFFICERS  AND  AGENTS. 

2.  DUTIES   AND   POWERS. 


G.    RIGHTS    AND   LIABILITIES   OF    CORPORATORS,   AND    HEREIN 

OF   TRANSFERS   OF   STOCK,  188. 

H.    DISSOLUTION  AND  ITS   CONSEQUENCES,  188. 


A.    PUBLIC  CORPORATIONS. 

Though  a  city  coancil,  when  acting  in  its  legislative  capacity,  acts  bj  ordi- 
nance, they  may  license  a  ferry  by  contract  in  writing,  signed  by  the  mayor. 
Fanning  v,  Qregoirej  16  H.  524. . .  .xxi.  284. 

B.   PRIVATE  CORPORATIONS. 

1.  A  corporation  for  religious  and  charitable  purposes,  which  is  endowed 
solely  by  private  benefactions,  is  a  private  eleemosynary  corporation,  although 
it  is  created  by  a  charter  from  the  government.  Society  for  the  Propagatiofn 
of  the  Gospel  in  Foreign  Parts  v.  New  Haven,  8  W.  464 ....  v.  483. 

2.  That  a  corporation  is  established'  for  purposes  of  general  charity,  or  for 
education  generally,  does  not,  per  se,  make  it  a  public  corporation,  liable  to  the 
control  of  the  legislature.  Trustees  of  Dartmouth  College  v.  Woodward^  4  W. 
518 iv.  463.- 

3.  Under  its  charter,  Dartmouth  College  was  a  private  and  not  a  public  cor- 
poration.    Ih. 

4.  The  act  of  March  26,  1804,  §  5,  (2  Stats,  at  Large,  279,)  provided  that 
an  entire  township  in  the  Vincennes  land  district,  in  the  Indiana  territory,  be 
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feserred  from  sale,  and  located  by  the  secretary  of  the  treasury,  for  :he  use  of 
t  seminary  of  learning.  The  secretary  made  the  selection,  Octol)er  10,  1806. 
The  territorial  legislature  incorporated  "  The  Trustees  for  the  Vincennes  Uni- 
versity," November  29,  1806,  and  granted  them  additional  powers,  Septem- 
ber 17,  1807,  for  the  purpose,  among  others,  of  holding  these  lands  and 
idministering  the  use  to  which  they  had  been  dedicated  by  congress.  Held^ 
1.  That  the  territorial  legislature  had  power  to  create  this  corporation.  2.  That 
the  constitution  of  the  State  did  not  impair,  but  expressly  saved  all  its  rights 
and  powers.  8.  That  though  its  franchises  could  not  be  actually  exercised, 
while  there  was  no  board  of  trustees,  the  corporation  was  not  dissolved,  and  its 
powers  to  act  were  restored  by  a  law  under  which  a  board  was  duly  reorgan- 
iied.  4.  That  this  corporation  took  this  land  when  created  for  that  purpose 
5.  That  it  was  not  a  public  corporation  ;  and  the  legislature  of  the  State  could^ 
not  devest  its  title  to  this  land,  and  confer  it  upon  another  body  politic  TVtM- 
tee$  for  Vxneenne*  University  v.  Indiana,  14  H«  268 . . .  .xx.  172. 

5.  An  act  of  incorporation  for  private  purposes  does  not  bind  any  party 
affected  by  it,  unless  he  accepts  or  assents  to  it ;  and  declaring  it  to  be  a  public - 
act,  does  not  dispense  with  this  requirement.  Beaiy  v.  Knowler's  Less^  4  P.. 
152 ix.36. 

6.  This  assent  may  be  inf«Ted  from  acts,  as  taking  benefits  under  the 
kw.    /& 

C.    COEPORATIONS  SOLE  AND  AGGREGATE. 

Church,  3,  4^  7,  8. 

D.  POWERS,  FRANCHISES,  AND  LIABILITIES  OF  CORPORATIONS.. 

1.  CONSTBUCTION  OF  CHABTSB  AND  EXTENT  OF  POWERS. 

1.  The  rules  of  construction  of  public  grants  of  franchises  explained  andi 
applied.     Charles  River  Bridge  v.  Warren  Bridge,  11  P.  420. . .  .xii.  496. 

2.  A  ferry  existed  by  law,  and  its  profits  belonged  to  Harvard  College ;  the 
Suae  created  a  corporation,  empowered  it  to  build  a  bridge  at  the  site  of  the- 
ferry,  and  to  take  tolls ;  it  was  required  to  pay,  and  did  pay,  to  the  college  an 
annual  compensation  for  the  tolls  of  which  the  latter  might  have  received  from 
the  feny.  Hdd,  that  the  ferry  right,  and  all  franchises  connected  therewith, 
were  extinguished,  not  transferred  to  the  bridge  corporation.     Ih. 

3.  Construction  of  the  13th  section  of  the  charter  granted  to  the  Potomac- 
Company  by  Maryland  and  Virginia  in  1784.  Binney  v.  Chesapeake  and  Ohio 
Carnal  Otmipang,  8  P.  201 xi.  67. 

4.  Under  a  stipulation  in  the  charter  of  a  railroad  corporation,  that  the  State 
woald  not,  within  thirty  years,  allow  any  other  railroad  to  be  constructed,  within 
certain  limits,  the  probable  efiect  of  which  would  be  to  diminish  the  number 
of  a  certain  description  of  passengers  on  the  railroad  then  chartered.    Beld^ 

1.  That  this  stipulation  was  to  be  construed  strictly,  as  against  the  corporation* 

2.  That  it  was  not  violated  merely  by  chartering  another  railroad,  which  might 
be  used,  exclusively,  to  transport  merchandise.  Richmond,  M'edericksburg, 
and  Potomac  Railroad  Company  v.  Louisa  Railroad  Company,  13  H.  71 . . . . 

392. 
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5.  If  the  charter  of  a  corporation  set  apart  a  fund  as  capital,  out  of  which 
debts  are  to  be  paid,  it  amounts  to  a  contract  with  those  who  become  creditore 
on  the  faith  of  it,  that  the  fund  shall  not  be  withdrawn  and  appropriated  to  the 
use  of  the  owner  or  owners  of  the  capital  stock.  Gurran  v.  Arkanstu^  15  H. 
304 XX.  524. 

6.  The  act  of  incorporation  of  the  Bank  of  Columbia,  in  the  State  of  Mary- 
land, though  it  enabled  the  bank  to  have  an  execution  without  a  judgment,  did 
not  deprive  the  defendant  of  anj  defence  on  the  return  of  the  execution; 
among  other  things  he  maj  plead  the  statute  of  limitations ;  and  the  issuing  of 
the  execution  is  equivalent  to  the  commencement  of  the  action,  under  that  plea. 
Bank  of  Columbia  v.  Sweeneyy  2  P.  671 .. . .  viii.  249. 

7.  A  charter  is  to  be  fairly  examined,  and  reasonably  and  justly  expounded, 
and  is  not  to  receive  a  strained  interpretation  ;  but  when  thus  examined,  if  its 
terms  fairly  admit  of  doubt,  as  to  whether  a  power,  burdensome  to  the  public, 
has  been  granted,  it  cannot  be  exercised.  Perrine  v.  Chesapeake  and  Dela- 
ware Canal  Company^  9  H.  172 ....  xviii.  82. 

8.  Words  intended  to  limit  the  powers  of  the  corporation  cannot  be  construed 
to  describe,  and  so  to  limit,  the  rights  of  the  public.     Ih» 

9.  A  corporation  can  exercise  no  powers  except  those  expressly  conferred 
upon  it,  or  which  are  incident  to  its  existence ;  and,  therefore,  a  canal  corpora- 
tion, not  having  been  empowered  by  its  charter  to  demand  tolls  on  passen- 
gers, or  on  vessels  by  reason  of  their  passengers,  cannot  lawfully  exact  such 
tolls.     Ih. 

10.  The  charter  of  such  a  corporation  having  provided  for  the  payment  of 
a  certain  toll  by  vessels  not  having  merchandise  on  board,  it  was  held  that 
such  vessels  could  not  be  excluded  from  the  canal  because  they  carried  pas- 
sengers.    Ih, 

11.  A  power  to  tax  lands  of  the  corporators  must  be  found  clearly  granted 
by  the  charter,,  otherwise  it  does  not  exist.  Beaty  v.  Knowler's  Lessee,  4  P 
152 ix.  36. 

12.  A  recognition  in  a  charter,  of  the  capacity  of  a  body  to  take  and  hold 
lands  by  a  particular  name,  confers  the  power,  if  it  did  not  before  exist.  S(h 
eieiyfor  the  Propagation  of  the  Gospel,  S^c,  v.  Pawlet,  4  P.  480. . .  .ix.  160. 

13.  The  clause  in  the  charter  of  Washington,  that  the  city  shall  have  power 
^  to  authorize  the  drawing  of  lotteries,"  &c.,  confers  a  power  to  be  exercised, 
by  drawing  the  lotteries  on  account,  and  at  the  risk,  of  the  city,  which  is  bound 
to  the  holder  of  a  ticket  to  pay  the  prize  it  drew.  Clark  v.  Corporation  of 
Washington,  12  W.  40 vii.  19. 

14  The  power  given  to  the  corporation  of  Georgetown,  by  the  act  of  Mary- 
land, of  November,  1797,  c.  56,  to  graduate  the  streets  of  that  city,  is  a  con- 
tinuing power,  and  the  corporation  may  from  time  to  time  alter  the  graduation 
so  made.     CfossHer  v.  Corporation  of  Georgetown,  6  W.  593 ....  v.  181. 

15.  The  power  to  grant  licenses  to  auctioneers  and  to  take  bonds  for  the  per- 
formance of  their  duty,  given  by  the  act  of  Virginia,  of  1796,  to  the  mayor, 
aldermen,  and  commonalty,  and  by  the  ordinance  of  1800,  transferred  to  the 
mayor  and  commonalty,  has  not  been  vested  in  the  common  council  of  Alex- 
andria.   FowU  V.  Common  Council  of  Alexandria,  3  P.  398 . . . .  viiL  460. 

16.  The  injury  alleged  in  the  declaration  being  an  omission  to  take  a  bond 
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required  bj  law,  and  the  council  not  being  enabled,  or  required  to  take  it,  the 
action  cannot  lie.     3. 

17.  An  auctioneer  is  not  an  agent  of  the  town,  and  the  town  is  not  respon- 
sible for  his  misconduct.     lb. 

18.  Nor  is  it  responsible  because  the  council  has  misconstrued  its  powers 
and  granted  a  license  without  authoritj.     lb. 

Constitutional  Law,  J.  24. 

2.  HOW  ANI>   WHERE  POWSB8  EXSBTED. 

CoNixiCT  OF  Laws,  F.;  Supra^  D.  1. 

1.  A  corporation  can  exert  its  powers  onlj  in  the  manner  authorized  by  its 
charter ;  and  where  that  declared  that  instrument  signed  by  the  president,  or 
an  officer  authorized  by  the  by-laws,  or  the  directors,  should  bind  the  company, 
it  was  held  that  such  a  signature  was  necessary.  Jlead  v.  Providence  Lmar" 
anee  Company,  2  C.  127. ..  .i.  459. 

2.  The  17th  section  of  the  act  incorporating  the  Mechanics'  Bank  of  Alex- 
andria, providing  that  "all  bills,  bonds,  notes,  and  every  other  contract  or 
engagement  on  behalf  of  the  corporation,  shall  be  signed  by  the  president,  and 
countersigned  by  the  cashier ;  and  the  funds  of  the  corporation  shall,  in  no 
case,  be  liable  for  any  contract  or  engagement,  unless  the  same  shall  be  signed 
and  countersigned  as  aforesaid,"  does  not  extend  to  contracts  and  undertakings 
implied  in  law.  Mechanicsy  Bank  of  Alexandria  v.  Bank  of  Columbia,  5  W. 
326 iv.  648. 

Banks,  7,  8. 

8.   LIABILITIES   AND    OTHER   MATTERS.      {Supra,  D.  1.) 

1.  A  legislative  corporation,  established  as  a  part  of  the  government  of  the 
country,  is  not  liable  for  a  mere  non-feasance  of  its  officers  in  omitting  to  take 
a  bond  before  granting  a  license  to  an  auctioneer.  FowU  v.  Common  Council 
of  Alexandrioy  8  P.  898 viii.  460. 

2.  A  railroad  corporation,  created  by  the  State  of  Pennsylvania,  and  which 
built  and  owned  a  railroad  within  that  State,  is  liable  in  an  action  for  the  use 
of  a  patented  improvement  on  cars  run  on  that  road,  though  another  corpora- 
tion, created  by  the  State  of  Maryland,  held  all  its  stock,  provided  the  cars, 
and  worked  the  road,  charging  to  the  Pennsylvania  corporation  the  expense 
of  doing  so,  and  crediting  it  with  the  earnings  on  the  road.  York  and  Mary- 
land lAne  Railroad  Company  v.  Wtnans,  17  H.  80 ... .  xxi.  850. 

3.  If  a  provision  in  a  charter  or  by-law  be  directory  merely,  a  deviation  from 
it  cannot  be  taken  advantage  of  by  third  persons.  Bank  of  the  United  States 
V.  Dandridge,  12  W.  64 vii.  29. 

4.  The  power  to  establish  a  branch  of  the  Bank  of  the  United  States  in  the 
State  of  Maryland,  might  properly  be  exercised  by  the  bank  itself.  Mc  CuUoch 
V.  Mar^nd,  4  W.  816 iv.  415. 

5.  A  court  of  equity  may  restrain,  by  injunction,  a  public  officer  of  a  State, 
from  acting  under  a  void  law  of  a  State,  to  destroy  a  franchise.  Osbom  v. 
Bank  of  the  United  Statee.  9  W.  788. . . .  vi.  251. 
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6.  As  the  State  cannot  be  joined  as  a  defendant,  its  agent  may  be  saed 
alone.  And  if  he  has  specific  moneys  and  notes  wrongfoUj  taken,  thej  may 
be  ordered  to  be  returned.     lb. 

7.  The  ordinance  of  Maj,  1799,  bj  which  the  corporation  of  Georgetown 
first  exercised  the  power  of  graduating  the  streets,  is  not  in  the  nature  of  a 
compact,  and  may  be  altered  by  the  corporation.  Gosder  v.  ChrporaUon  of 
Georgetown^  6  W.  593. . • . v.  181. 

8.  The  charter  of  the  city  of  Washington  did  not  authorize  the  corporatioo 
:o  force  the  sale  of  lottery  tickets  in  States  whose  laws  prohibited  such  sales. 
Cohens  V.  Virginia,  6  W.  264. . . .  v.  82. 

9.  The  road  stock  contributed  by  the  subscribers  to  the  stock  of  the  Union 
Bank  of  Alexandria,  became  the  property  of  the  bank.  Holbrook  v.  Vnim 
Bank  of  Alexandria,  7  W.  553 v.  824. 

E.    DEEDS  AND  SIMPLE  CONTRACTS  OF  CORPORATIONa 

Supra,  D.  2. 

1.  Wherever  a  corporation  aggregate  is  acting  within  the  scope  of  the  legiti- 
mate purposes  of  its  institution,  all  parol  contracts  made  by  its  authorized  agents 
are  express  promises  of  the  corporation ;  and  all  duties  imposed  on  them  by 
law,  and  all  benefits  conferred  at  their  request,  raise  implied  promises,  for  the 
enforcement  of  which  an  action  lies.  Bank  of  GotumUa  v.  Patterson's  Adtnin^ 
istrator,  7  C.  299 ii.  540. 

2.  A  banking  corporation,  created  by  the  legislature  of  Louisiana,  is  capable 
of  making  a  contract  without  the  use  of  its  corporate  seaL  Flechner  v.  Bank 
of  the  United  States,  8  W.  338 v.  437. 

3.  If  the  agents  of  a  bank  make  a  contract  on  its  behalf,  and  set  their  own 
seals  thereto,  assumpsit  lies  against  the  bank.  Bank  of  the  Metropolis  v.  GkU- 
tscMick,  14  P.  19 . . . .  xiii.  322. 

4.  The  charter  of  a  bank  having  empowered  it  to  receive  money  on  deposit, 

without  requiring  an  obligation  under  seal  to  repay  the  amount  deposited,  the 

act  of  receiving  a  deposit  creates  a  liability  upon  which  an  action  of  assumpsit 

lies,  even  in  a  State,  where,  in  general,  a  corporation  can  contract  only  under  its 

veal.     Bank  of  the  (hmmonweaJih  of  Kentuckg  v.  Wister,  2  P.  318  . . . .  viiL 

128. 

Banks,  13-18 ;  Pabtnebship,  A.  3. 

F.    OFFICERS  AND  AGENTS  OP  CORPORATIONS. 

1.   APPOINTMENT,  AND    HEREIN   OF   DB  FACTO    OFFICERS   AND   AGENTb 

1.  It  is  not  necessary  to  produce  evidence  of  the  appointment  of  assessors  of 
taxes  of  the  city  of  Washington,  if  they  have  acted  in  that  capacity,  and  their 
return  has  been  sanctioned  by  the  officers  of  the  corporation.     Bonkendorf  t. 
Taylor's  Lessee,  4  P.  349 . . .  .ix.  93. 

2.  Upon  the  trial  of  an  indictment  for  destroying  a  vessel  with  intent  to 
defraud  an  incorporated  insurance  company,  the  act  of  incorporation  being 
proved,  it  is  only  necessary  to  sh#w  that  the  company  was  de  facto  oi^ganised 
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and  acdDg  as  a  oorporation,  and  that  the  usually  acting  officers  of  the  company 
executed  the  policy ;  their  authority  to  bind  the  company  need  not  be  otherwise 
proved.     IMud  States  t.  Jmetfy,  11  W.  392 vL  638. 

2.  DUTIES  iiNI)  POWERS.      (EviDENCB,  I.  1.) 

1.  Powers  of  directors  of  a  corporation  are  construed  strictly.  Beaty  v. 
Enmdn's  Lessee^  4  P.  152 . .  •  .ix.  86. 

2.  The  cashier  of  a  bank  is  its  executive  officer,  by  whom  its  debts  are  re- 
ceived and  paid,  and  its  securities  taken  and  transferred.  Flechner  v.  Bank  of 
the  United  StateSy  8  W.  838 v.  487. 

8.  The  acts  of  a  cashier  of  a  bank,  done  in  the  ordinary  course  of  business 
of  the  bank,  are  primd  facie  evidence  that  they  fell  within  the  scope  of  his 
duties.    lb. 

AWABD,  A.  2. 

G.    RIGHTS  AND  LIABILITIES  OF  CORPORATORS,  AND  HEREIN  OF 

TRANSFERS  OF  STOCK. 

A  provision  in  the  charter  of  a  corporation  that  transfers  of  its  stock  shall  be 
made  only  on  its  books,  is  for  the  benefit  of  the  corporation,  and  bond  fde  pur^ 
chasers ;  third  persons  cannot  take  advantage  thereof.  It  applies  only  to  trans- 
fers of  the  legal,  not  of  the  equitable  title.  Mack  v.  Zacharxey  3  H.  483 .... 
XV.  527. 

CoNFLiOT  OF  Laws,  F.  4;  Supra,  B.  5,  6. 

H.    DISSOLUTION  AND  ITS  CONSEQUENCES. 

On  the  dissolution  of  a  corporation,  its  effects  are  a  trust  fund  for  the  pay- 
ment of  its  creditors,  who  may  follow  them  into  the  hands  of  any  one,  not  a 
hirndfide  creditor,  or  purchaser  without  notice ;  and  a  state  law,  which  deprives 
creditors  of  this  right,  and  appropriates  the  property  to  other  uses,  impairs  the 
obligation  of  their  contracts,  and  is  invalid.     Ourran  y.  Arkansas,  15  H.  804 

•  •  «  .  ZX.  0iv4. 

Ck>HSTiTX7noNAx  Jjaw,  J.  40,  41 ;  Equitt,  a.  21. 

COSTS. 

A  WHEN  ALLOWED  OR  REFUSED,  133. 
B.  WHAT  INCLUDED,  134. 

A  WHEN  ALLOWED  OR  REFUSED. 

1.  If  a  judgment  or  decree  is  reversed,  except  for  want  of  jurisdiction,  the 
plaintiff  in  error  or  appellant  recovers  costs,  in  this  court  Bradstreet  v.  Pottery 
16  P.  317 xiv.  816. 

2.  In  all  cases  where  a  cause  is  dismissed  for  want  of  jurisdiction,  no  costs 
are  allowed.     IPher  v.  WatdeSy  9  W.  650 vi  220. 

CUBT.  DIG.  12 
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3.  And  where  a  judgment  is  reversed  for  that  cause,  costs  are  not  giyeOi 
Mbntalet  v.  Murrcty,  4  C.  46. . .  .u.  14. 

4.  But  costs  will  be  allowed  upon  a  dismission  of  a  writ  of  error,  for  want 
of  jurisdiction,  if  the  original  defendant  be  also  defendant  in  error.  Winchester 
v.  Jackson,  3  C.  514. . .  .i  654. 

5.  Where  a  judgment  is  entered  up,  and  a  blank  left  for  the  amount  of  costs, 
it  is  proper  for  the  court,  at  a  subsequent  term,  to  have  the  costs  taxed  and  the 
blank  filled  nunc  pro  tunc.     Sixer  v.  Many,  16  H.  98 xxi.  41. 

6.  The  court  below,  upon  a  mandate  on  reversal  of  its  judgment,  may  award 
execution  for  the  costs  of  the  appellant  in  that  court.  Riddle  v.  MandevilUf 
6C.  86....ii.  827. 

7.  In  all  cases  of  reversal,  if  this  court  direct  the  court  below  to  enter  judg- 
ment for  the  plaintiff  m  error,  the  court  below  will,  of  course,  enter  the  judgment 
with  the  costs  of  that  court  M^ Knight  v.  Craig's  Administrator,  6  C.  183 .... 
ii.  359. 

8.  The  United  States  are  not  liable  for  costs.  United  States  v.  Boyd,  5  H. 
29 xvi.  290.     The  Antelope,  12  W.  546 vii.  347. 

9.  The  fees  and  compensation  to  the  marshal,  for  keeping,  &c.,  captured 
Africans,  where  his  fees  or  compensation  are  chargeable  to  the  United  States, 
are  to  be  paid  out  of  the  treasury,  upon  a  certificate  of  the  amount,  to  be  made 
by  the  court,  or  one  of  the  judges.     The  Antelope,  12  W.  546. .  •  .vii.  347. 

Judgment,  &c  D.  2;  United  States,  B.  6. 

B.    WHAT  INCLUDED. 
Adhibaltt,  F.;  Captxtre,  H. 

A  judgment  for  costs  includes  all  the  costs  belonging  to  the  suit,  whether 
prior  or  subsequent  to  the  rendition  of  judgment.  If  new  costs  accrue,  the 
judgment  opens  to  receive  them,  and  the  costs  of  an  original  ca.  sa,  returned 
non  est  may  be  included  in  the  aU(u  ca,  so.  Peyton  v.  Brooke,  3  C.  92... . 
1535. 
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Admiralty,  E. 


COUNTERFEITING. 
CoNSTiTtmoNAi.  Lav,  A.  ll ;  Criminal  Law,  B. 


COURTS  MARTIAL. 

Constitutional  Law,  C.  4. 
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COURTS  OF  THE  UNITED  STATES. 

JxmiSDioTiON ;  Practice. 

A.   THE  SUPREME  COURT,  186. 

R    COURTS  INFERIOR  TO  THE  SUPREME  COURT,  136. 

a.  CONSTITUTION  AND  ORGANIZATION  OF  SUCH  OOUBTS. 

1.  GENEBALLT. 

2.  CIBCUIT   COUBTS. 

3.  DISTRICT  COUBTS* 

4.  OTHEB   COURTS. 

b.  POWEB  TO  HAKE  AND  OONSTBUE  BULBS, 
c   POWEB  TO  ISSUE  EXECUTIONS. 

d.    POWEB  TO  ADJOUBN. 

6.    POWEB  TO  ADOPT  STATE  LAWS. 


A    THE  SUPREME  COURT. 
JuBiSDicnoN,  A;  Pbactice,  I. 

a 

A  justice  of  this  court  holding  its  August  term  under  the  2d  section  of  the 
act  of  April  29, 1802,  (2  Stats,  at  Large,  156,)  has  not  power  to  allow  a  rule 
to  show  cause  why  a  writ  of  mandamus  should  not  issue.  JSx  parte  Hennen^ 
ISP.  225....xiii.l83. 

B.    COURTS  INFERIOR  TO  THE  SUPREME  COURT. 
JuBiSDiCTiON,  B.  to  E;  Pbacticb,  n. 

a.    CONSTITUTION  AND  OBGANIZATION  OF  SUCH  .COUBTS. 
1.      GENEBALLT.      (CONSTITUTIONAL    LaW,  D.  1.) 

1.  The  courts  of  the  United  States  are  of  limited  jurisdiction  ;  but  thej  are 
not  teclmicallj  inferior  courts ;  their  judgments  and  decrees  are  binding  until 
reversed,  though  no  jurisdiction  be  shown  on  the  record.  M'  Oormich  v.  SMi' 
vaM,  10  W.  192 vi  377. 

2.  The  court  of  appeals  of  the  territory  of  Florida  being  a  court  of  the 
United  States,  the  State  could  exercise  no  control  over  them.  Hunt  v.  Palao^ 
4H589....xvi.  208. 

Constitutional  Law,  A.  5 ;  Laws  of  thb  sbvebal  States,  B.  1. 

2.   CIBCUIT   COUBTS. 

1.  Judges  of  the  supreme  court  may  hold  the  circuit  courts.     Contempora- 
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Deous  construction  of  the  constitution,  and  long  practice  and  acquiescence  have 
put  this  question  at  rest.     Stiuirt  v.  Laird,  1  C.  299 . . .  .L  414. 

2.  A  circuit  court  may  be  holden  bj  a  district  judge,  though  there  is  no  judge 
of  the  supreme  court  assigned  to  that  circuit.  Pollard  v.  Dwighty  4  C.  421 
•  •  •  •li.  Ido* 

8.  The  district  judge  cannot  sit  in  the  circuit  court  in  a  cause  brought  by 
writ  of  error  from  the  district  to  the  circuit  court,  and  the  cause  cannot  in  such 
a  case  be  brought  from  the  circuit  to  this  court  upon  a  certificate  of  a  division 
of  opinion  of  the  judges.     United  States  v.  Lancaster,  5  W.  484. . .  .iv.  695. 

4  Under  the  ''  Act  to  establish  a  uniform  system  of  bankruptcy  throughout 
the  United  States,"  (5  Stats,  at  Large,  440,)  the  district  judge  could  not  sit  in 
the  circuit  court  with  the  judge  of  the  supreme  court  assigned  to  that  circuit, 
on  the  hearing  of  questions  certified  into  the  circuit  court,  and  a  certificate  of 
division  of  opinion  cannot  bring  up  such  questions  to  this  court  Ndscn  v. 
Garland,  1  H.  265 xiv.  599. 

5.  Though  the  record  shows  the  district  judge  was  on  the  bench,  if  it  also 
shows  he  did  not  sit  in  the  cause,  he  was  absent  in  contemplation  of  law. 
Bingham  v.  Gahbot,  8  D.  19 i.  76. 

6.  The  circuit  court  for  the  District  of  Columbia  is  a  court  of  general  crim- 
inal jurisdiction,  and  this  court  cannot  revise  its  proceedings  under  an  indict- 
ment and  conviction  of  a  prisoner,  upon  a  writ  of  habeas  corpus.  Its  judgment 
is  conclusive  that  the  imprisonment  is  legal.  Ex  parte  Watkins,  8  P.  198 ... . 
viii.  870. 

7.  If  a  judge  of  the  district  or  circuit  court  die,  his  successor  has  power  to 
grant  a  new  trial ;  if  he  refuses  a  new  tinal,  from  want  of  information  as  to  the 
flEtcts,  he  must  sign  the  judgment,  where  the  practice  of  the  court  requires  bis 
signature.  Life  and  Fire  Insurance  Oompany  of  New  York  v.  Wilson^s  Beirs, 
8P.  291.,..xi.  106. 

8.   DISTRICT   COURTS. 

If  a  district  court,  having  circuit  court  powers,  render  a  judgment  in  a  salt 
where  district  and  circuit  courts  have  concurrent  jurisdiction,  it  must  be  taken 
to  have  acted  under  its  powers  as  a  district  court,  and  not  under  its  circuit  court 
powers.     SotUhvnck  v.  Postmaster- General,  2  P.  442 . . .  .viii.  170. 

4.    OTHER   COURTS. 

1.  Upon  the  admission  of  Florida  into  the  Union,  March  8,  1845,  (5  Stats. 
at  Large,  742,)  the  jurisdiction  of  the  territorial  courts,  established  by  congress 
in  that  territory,  ceased,  and  a  decree,  made  by  the  district  court  of  the  territory, 
in  a  suit  commenced  March  24, 1846,  was  reversed  for  want  of  jurisdiction,  and 
a  mandate  sent  to  the  district  court  of  the  State,  pursuant  to  the  acts  of  Feb- 
ruary 22  and  28,  1847,  (9  Stats,  at  Large,  128, 181.)  Benner  v.  Porter,  9  H. 
235....xviii.  121. 

2.  A  conviction  under  an  indictment,  found  in  the  superior  court  of  the  terri- 
tory of  Florida  in  October,  1845,  after  that  court  ceased  to  have  any  jurisdic- 
tion, and  transferred  to  the  district  court  of  the  United  States  and  there  tried, 
is  erroneous,  and  must  be  reversed.  Forsyth  v.  United  States,  9  H.  571 .... 
zviii.266. 
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8.  The  decision  in  the  preceding  case,  Forsyth  v.  United  States,  9  H.  571, 
affirmed.     Simpson  ▼•  United  States,  9  H.  578. . .  .zviii.  273. 

4.  The  decision  in  the  two  cases  next  preceding,  so  far  as  respects  the  right 
to  a  writ  of  error,  Forsyth  v.  United  States,  9  H.  571,  Simpson  v.  United 
States,  9  H.  273,  a£9rmed.     Ootton  v.  United  States,  9  H.  579 zviiL  273. 

CONFEDEBATION,  1,  2,  3. 

b.  POWEB  TO  MAKE  AND  CONSTRUE  BULKS. 

1.  A  court  may  change  its  practice  without  written  rules ;  and  where  the 
question  is  whether  it  has  done  so,  its  own  solemn  adjudication  is  the  best 
evidence.    Dunean^s  Heirs  ▼•  United  States,  7  P.  435 . . . .  x.  535. 

2.  And  though  written  rules  are  preferable  for  the  purpose  of  adopting  a 
practice  created  by  a  state  law,  yet  the  circuit  courts  of  the  United  States  may 
do  this  without  a  written  rule,  and  such  adoption  is  sufficiently  evidenced  by 
the  course  and  usage  of  the  court  I^dlertan  ▼.  Bank  of  the  United  States,  1 
P.604....vii.  723. 

3.  A  court  of  the  United  States  cannot,  by  a  rule,  adopt  the  provisions  of  a 
state  law  which  is  repugnant  to,  or  incompatible  with  a  positive  enactment  by 
congress.  Keary  v.  Farmers  and  Merchant^  Bank  of  Memphis,  16  P.  89 ... . 
xiv.  195. 

4.  A  rule  of  practice,  adopting  a  state  law,  made  by  a  district  judge  in  the 
drcnit  court,  will  not  be  recognized  in  this  court  Amis  ▼.  Smith,  16  P.  303 
...  .xiv.  311. 

5.  A  statute  of  Mississippi,  requiring  a  joint  action  against  the  drawer  and 
indoTBers  of  bills,  and  the  makers  and  indorsers  of  notes,  is  repugnant  to  the 
11th  section  of  the  judiciary  act,  (1  Stats,  at  Large,  78,)  which  enables  the 
holder  to  sue  his  immediate  indorser  severally,  if  a  citizen  of  another  State, 
though  the  drawer  is  a  citizen  of  the  same  State  as  the  holder.  Keary  v. 
Farmers  and  Merchants^  Bank  of  Memphis,  16  P.  89 . . .  .xiv.  195. 

6.  There  is  nothing  in  the  constitution  or  laws  of  the  United  States,  to  pre- 
vent the  circuit  court  of  the  United  States  for  Ohio,  from  adopting  the  act  of 
that  State  concerning  actions  against  drawers  and  indorsers.  JPuBerton  v.  Bank 
of  the  United  States,  1  P.  604 vii.  723. 

7.  Under  the  act  of  May  8,  1792,  §  2,  (1  Suts.  at  Large,  276,)  the  courts 
of  the  United  States  may,  by  their  rules,  not  only  alter  the  forms,  but  the  effect 
and  operation  of  the  process,  whether  mesne  or  final,  and  the  modes  of  proceed- 
ing  under  it     Beers  v.  Baughton,  9  P.  32^ . . .  .xL  376. 

8.  So  of  the  process  act  of  May  19, 1828,  (4  Stats,  at  Large,  278.)     lb. 

9.  Though  the  rules  made  by  this  court,  for  the  government  of  the  practice 
of  the  circuit  courts  in  equity,  are  undoubtedly  binding  on  the  latter,  they  were 
not  intended  to  deprive  them  of  power  to  give  time  to  appear  and  answer  in 
special  cases.    PouUney  v.  C%  of  LaFayeOe,  12  P.  472 ziL  802. 

10.  If  a  circuit  court  misconstrue  one  of  the  rules  made  by  this  court  for 
regnlating  the  equity  practice  of  circuit  courts,  and  dismiss  the  bill,  this  court 
^,  upon  appeal,  reverse  the  decree,  and  remand  the  cause  for  further  proceed- 
ings.   Poukney  v.  Oity  ofLoFayette,  3  H.  81 . . .  .xv.  295. 

11.  A  rule  exempting  the  plaintiff  in  an  action  on  a  note,  dbc,  firom  offering 

12* 
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evidence  of  its  execation,  unless  the  defendant  should  deny  the  signature  by 
affidavit,  is  a  proper  rule,  and  the  circuit  courts  have  power  to  make  it    M/Zi 

Y.  Bank  of  the  United  Statesy  11  W.  481 vi.  652. 

12.  K  a  party  has  made  the  proper  preliminary  proof  to  let  in  seooDdaiy 
OTidence  of  a  writing,  it  is  not  competent  for  the  court,  by  a  rule  of  practice,  to 
exclude  it.  The  rights  of  parties  in  matters  of  evidence,  cannot  be  oontiolled 
by  rules  of  court.    Pattergon  v.  TFimi,  5  P.  288 ...  .ix.  811* 

o.  POWEB  TO  ISSUE  EXECUTIONS. 

1.  The  14th  section  of  the  judiciary  act,  (1  Stats,  at  Large,  81,)  empowers 
the  courts  of  the  United  States  to  issue  executions.  Wayman  v.  Southard,  10 
W.  1 vL811. 

2.  The  laws  of  the  United  States  authorize  the  courts  of  the  Union  so  to 
alter  the  form  of  the  process  of  execution  used  in  the  supreme  courts  of  the 
States  in  September,  1789,  so  as  to  subject  to  execution  Lmds  and  other  prop- 
erty, not  thus  subject  by  the  state  laws  in  force  at  that  time,  and  such  laws  are 
constitutional.    Bank  of  the  United  States  v.  Hahtead,  10  W.  51 . . . .  vi.  829. 

Suproj  B.  b.  7,  8. 

d.  POWEB  TO  ADJOUBN. 

The  circuit  court  for  the  District  of  Columbia  has  authority  to  adjoarD  to 
a  distant  day,  and  the  adjourned  session  is  considered  as  the  same  term.  Me- 
chania^  Bank  of  Alexandria  v.  Withere,  6  W.  106 ...  .v.  24 

0.  POWEB  TO  ADOPT  STATE  LAWS. 

1.  The  authority  conferred  on  the  courts  of  the  United  States  by  the  act  of 
May  19, 1828,  (4  Stats.  278,)  to  alter  final  process,  so  as  to  conform  it  to  anj 
change  which  may  be  made  in  the  laws  of  the  States,  does  not  empower  the 
courts  to  adopt  a  state  law  in  part,  or  with  modifications ;  it  must  be  adopted  as 
enacted,  if  at  alL    McOracken  v.  Hayward^  2  H.  608 . . .  .xv.  228. 

2.  Though  a  state  law,  providing  for  summary  process  against  a  sherifi^  for 
the  recovery  of  moneys  levied  by  him,  may  be  adopted  by  the  circuit  court  as 
to  the  marshal,  it  cannot  be  applied  to  his  sureties,  consistently  with  the  act  of 
April  10,  1806,  (2  Stats,  at  Large,  872.)  Choin  v.  BaHon,  6  H.  7....zvL 
582. 

Supra,  B.  b.  2-8. 
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Damages;  Estofpbl. 
A    THE  ACnON  OF  COVENANT,  1«9. 

1.  THE  DECLARATION  AKD  HEBEIN   OF  ASSIGinVO  BRBA0HB8. 

2.  PLSADmas. 

8.   GENESALLT. 
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K   COVENANTS  FOR  TITLE,  140. 

a   CONSTRUCTION  OF  COVENANTS,  140. 

D.   LIABILITY  OF  COVENANTOR  AND  mS  R1!PRESENTATIVES,  AND 
RIGHTS  AND  LIABILITIES  OF  AN  ASSIGNEE,  140. 


A    THE  ACTION  OF  COVENANT. 

1.  THB  DECLARATION,  AND   HEREIN   OF  ASSIGNING  BREACHES. 

1.  It  is  not  necessary,  in  an  acdon  of  covenant  on  a  sealed  policy,  to  aver  an 
abandonment  in  the  declaration.  Bbdgson  v.  Marine  Bisi/ranee  Company  of 
Alexandria,  5  C.  100 ii.  201. 

2.  Li  an  action  on  a  covenant  of  warranty  of  title,  it  is  necessary  to  aver  an 
eriction  by  title  paramount ;  and  an  averment  of  '^  ouster  by  due  course  of  law,** 
amounts  to  such  an  averment     Day  v.  Chism,  10  W.  441 ...  .vi.  472. 

8.  It  is  not  necessary  that  a  breach  should  be  assigned  in  the  very  words  of 
a  covenant ;  it  is  sufficient  if  a  substantial  breach  is  unequivocally  shown. 
Fletcher  v.  Feck,  6  C.  87 ii.  828. 

4.  An  averment,  that  by  reason  of  an  encumbrance  the  covenantee  has  been 
prevented  from  enjoying  any  part  of  the  premises,  is  a  sufficient  assignment  of 
I  breach  of  a  covenant  against  encumbrances.  Duval  v.  Craig,  2  W.  45 . . . . 
IT.  20 

2.  PLEADINGS. 

1.  Li  an  action  of  covenant  on  a  policy  under  seal,  all  special  matter  of 
d^ence  must  be  pleaded.  Marine  Ins,  Co.  of  Alexandria  v.  Eodgson,  6  C. 
206.... ii.  378. 

2.  Under  the  plea  of  covenants  performed,  the  defendant  cannot  give  evidence 
which  goes  to  vacate  the  policy.    lb. 

8.  To  a  declaration  on  a  covenant  in  a  charter-party,  which  assigned,  as  a 
spedal  breach,  non-payment  of  a  particular  sum,  earned  before  a  particular 
time,  the  defendant,  afler  oyer  had,  pleaded  payment  of  all  sums  which  became 
due  according  to  the  charter-party.  Beld,  that  this  plea  tendered  no  issue,  and 
that  on  the  trial  it  could  not  be  treated  as  confessing  the  count.  Simonian  v. 
Winter,  5  P.  141 ix.  256. 

4^  A  plea  of  general  performance,  to  an  assignment  of  a  special  breach,  is 
bad.    Ih 

8.  GBNEBALLT. 

1.  Though  two  persons  are  named  in  an  indenture,  as  "  the  party  of  the  first 
put,"  if  only  one  seals  the  deed,  he  alone  is  that  party,  and  may  sue  alone  on 
eovenants  with  "  the  party  of  the  first  part."  Philadelphia^  Wilmington,  and 
Babtmore  Bailroad  Company  v.  Howard,  18  H.  807 . . .  .xix.  512. 

2.  Rules  as  to  construing  covenants  to  be  dependent  or  otherwise.     Ih. 
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B.    COVENANTS  FOE  TITLE.    (Lbasbs,  &c.  C.) 

1.  A  coveuant  of  lawful  seisin  may  be  broken  without  an  ouster.  PoUard  ▼. 
Dwiffht,  4  G.  421 iL  158.    Ze  Ho^f  v.  Beard,  8  H.  451 xviL  654 

2.  Such  a  covenant  is  not  broken  because  the  title  of  the  grantor  was  under 
a  patent  voidable  by  the  State,  but  not  avoided.  PoUard  v.  Dvnghtj  4  C 
421....  ii.  158. 

3.  Parol  evidence  that  there  were  prior  claims  on  the  land  is  not  admissible. 
3. 

4.  A  covenant  to  warrant  against  all  persons  claiming  under  the  grantore, 
was  held  to  be  distinct  from  another  covenant  to  warrant  generally,  and  a  stip- 
ulation annexed  to  the  latter  to  make  good  a  breach  by  other  lands,  was  held 
inapplicable  to  the  former.    Duval  v.  Oratg,  2  W.  45 .  • .  .iv.  20. 

5.  A  covenant  against  encumbrances  by  the  covenantors,  includes  several  as 
well  as  joint  encumbrances,    lb, 

C.    CO'iffSTRUCTION  OF  COVENANTS. 
Supra,  A.  8 ;  Patents,  &c.  C.  8. 

A  covenant  with  several  lessors,  to  keep  the  demised  premises  in  repair,  is 
joint,  though  the  lease  sets  out  the  proportions  in  which  the  lessors  own,  and  re- 
serves the  rent  to  them,  severally,  in  those  proportions.  Calvert  v.  Bradlof^ 
16  H.  580 zxLd05. 


D.    LIABILITY  OF  COVENANTOR  AND  HIS  REPRESENTATIVES,  AUD 
RIGHTS  AND  LIABILITIES  OF  AN  ASSIGNEE. 

1.  If  a  covenantor  add  after  his  name  the  words  "  as  trustee,  &&,"  they  do 
noi  affect  his  personal  liability  to  the  covenantee.  Duwd  v.  C^raig,  2  W.  45  — 
iv.  20. 

2.  The  question,  whether  a  mortgagee  of  a  leasehold  interest  is  liable,  on  the 
covenants  in  the  lease,  as  an  assignee,  considered.  Oahert  v.  BrcuUey,  16  H. 
580 zxL805. 


CREDIT. 
Lbttsb  of;  Contkaot,  D.;  Fraud,  D.;  GuABAirrES. 


CREDITORS. 

AssiaNMBNTS,  &C.;  Frauds  as  to  Cbbi>itob8. 
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CEIMINAL   LAW. 

Cbiminal  Procedurb;  Forgert;   Limitations,  E.;  Pbrjurt;  Piracy; 

Revolt. 

A.   CASTING  AWAY  VESSELS  AND  STEALING  FROM  WRECKS,  141. 

R   CRIMES  CONCERNING  MONEY  OR  CURRENCY,  141. 

C.   OF  STATE  CRIMINAL  LAWS  ADOPTED  BY  CONGRESS,  141. 

]).   CRIMES   CONNECTED  WITH  THE  POST-OFFICE  DEPARTMENT 

OR  ITS  BUSINESS,  142. 

A    CASTING  AWAY  VESSELS  AND  STEALING  FROM  WRECKS. 

1.  Under  the  act  of  March  26, 1804,  (2  Stats,  at  Large,  290,)  it  is  not  neces- 
niy  that  the  policy  should  have  been  valid  so  that  a  reooverj  could  be  had 
tha%on.  The  crime  is  complete  if  the  vessel  was  destroyed  with  intent  to  pre- 
judice an  underwriter  de  facto.    United  States  v.  Amedy,  11  W.  392 .  • . .  vi.  688. 

2.  A  corporation  is  a  person  within  the  meaning  of  this  act     lb. 

3.  The  9th  section  of  the  act  of  March  3,  1825,  (4  Stats,  at  Large,  116,) 
punishes  thefts  of  goods  belonging  to  vessels  in  distress,  though  committed 
above  high-water  mark.     United  States  v.  Coombs^  12  P.  72. . .  .xii.  634. 

4.  Under  the  grant  of  power  to  regulate  commerce,  congress  had  power  to 
pass  this  law.    lb. 

B.    CRIMES  CONCERNING  MONEY  OR  CURRENCY. 

1.  Under  the  20th  section  of  the  act  of  March  3,  1825,  (4  Stats,  at  Large, 
121,)  an  indictment  cannot  be  sustained  for  counterfeiting  a  "  head  pistareen," 
it  not  being  a  part  of  a  dollar,  within  the  meaning  of  that  act.  United  States 
r,  Gardner,  10  P.  618 xii.  269. 

2.  Under  the  charter  of  the  Bank  of  the  United  States,  a  person  who 
attempts  to  utter  as  true  a  false  bill,  purporting  to  be  of  that  bank,  and  to  be 
signed  by  the  president  and  cashier  thereof,  is  liable  to  indictment,  although  the 
persons  whose  signatures  are  forged  were  not  president  and  cashier  of  that 
bank.      United  States  v.  Turner,  7  P.  132 z.  427. 

3.  A  draft  drawn  by  the  president  of  a  branch  of  the  Bank  of  the  United 
States  on  the  principal  bank,  is  not  a  bill,  within  the  clauses  of  its  charter  which 
provide  for  the  offences  concerning  forged  biUs.  United  States  v.  Brewster, 
rP.  164 X.  440. 

COKSTITUTIONAL   LaW,  N.  2. 

0.     OF  STATE  CRIMINAL  LAWS  ADOPTED  BY  CONGRESS. 

The  dd  section  of  the  act  of  congress  entitled  ''  An  act  more  effectually  to 
iroTide  for  the  punishment  of  certain  crimes  against  the  United  States,  and  for 
ther  parposes,"  passed  March  3, 1825,  (4  Stats,  at  Large,  115,)  adopted  only 
ke  laws  of  the  several  States  in  force  at  the  time  of  its  enactment  United 
iates  r.  jPaul  6  F.  141 x.  68. 
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D.    CRIMES  CONNECTED  WITH  THE  POST-OFFICE  DEPARTMENT 

OR  ITS  BUSINESS. 

1.  A  person  being  indicted  under  the  24th  section  of  the  act  of  March  3, 
1825,  (4  Stats,  at  Large,  109,)  concerning  the  post-office  department  HM,  1. 
That  it  was  necessary  to  aver  in  the  indictment  that  the  offence  of  robbing  the 
mail  was  committed.  2.  That  an  allegation  thai  the  defendant  ^  did  procure, 
advise,  and  assist  J.  S.  to  secrete,  embezzle,  and  destroy  a  letter,  ^c,"  amounted 
to  an  averment  that  the  offence  was  committed  by  J.  S.  3.  That  being  an 
indictment  for  a  misdemeanor,  it  was  sufficient,  in  this  case,  to  describe  the 
offence  in  the  words  of  the  statute.    United  States  v.  MilU^  7  P.  138 ....  x.  430. 

2.  Under  the  22d  and  45th  section  of  the  post-office  act,  of  March  8,  1825, 
(4  Stats,  at  Large,  108,  114,)  a  treasury  note  is  a  promissory  note.  Uniid 
States  V.  JSardynian,  13  P.  176. . .  .ziii.  112. 

3.  And  on  an  indictment  for  buying,  &c.  under  that  section,  the  words  of  & 
note  offered  in  evidence  being,  '<  with  interest  at  the  rate  of  one  M  per  centum,'' 
held  that  parol  evidence,  showing  that  M  meant  mill,  was  admissible,  and  if 
proved,  that  it  was  a  fatal  variance  to  describe  the  note  as  bearing  interest  at 
the  rate  of  one  per  centum.    lb. 


CRIMINAL  PROCEDURE. 

Waheant  ;  Jurisdiction,  B.  b.  2,  C.  8. 
A    INDICTMENT,  INFORMATION,  AND  PLEAS,  142. 

B.  PROCEEDINGS  BEFORE  TRIAL,  AND  HEREIN  OP  JOINT  AND 

SEPARATE  TRIALS,  US. 

C.  TRIAL,  148. 

1.  YEKUE,   AND   HEREIN  OF  JURISDICTION. 

2.  JURT  AND    CHALLENGES.  ' 
8.   PROCEEDINGS   DURING  TRIAL. 

4.  WITHDRAWING   CASE  FROM  JURT. 

5.  TERDICT. 

D.  JUDGMENT  AND  SENTENCE,  144. 

A    INDICTMENT,  INFORMATION,  AND  PLEAS. 

1.  Each  count  in  an  indictment  is  a  substantive  charge ;  and  if  the  finding 
of  the  jury  conform  to  anj  one  of  the  counts,  which  in  itself  will  support  the 
verdict,  it  is  sufficient,  and  judgment  maj  be  given  thereon.  United  States  v. 
Pirates,  5  W.  184. . .  .iv.  604. 

2.  In  an  indictment  for  a  piratical  murder,  (under  the  act  of  the  30tb  of 
April,  1790,  §  8,)  it  is  not  necessary  that  it  should  allege  the  prisoner  to  be  s 
citizen  of  the  United-  States,  nor  that  the  crime  was  committed  on  board  i 


CEIMINAL  PEOCEDURE.  143 

vessel  belonging  to  citizens  of  the  United  States ;  but  it  is  sufficient  to  charge 
it  as  committed  on  board  such  a  vessel,  bj  a  mariner  sailing  on  board  such  a 
Tessel.    Ih. 

3.  Under  the  2d  section  of  the  act  of  March  8, 1828,  (3  Stats,  at  Large, 
772,)  an  indictment  need  not  charge  that  the  alleged  acts  were  done  ''  feloni- 
ooslj  ** — the  statute  makes  certain  acts  done  with  a  certain  fraudulent  intent 
or  purpose  felony,  and  if  the  acts,  and  intent  or  purpose,  described  in  the 
statQte  are  charged,  it  is  a  conclusion  of  law  therefrom  that  a  felony  was 
committed.     United  States  v.  StaatSy  8  H.  41 ... .  xvii.  492. 

4.  This  section  punishes  not  only  the  crime  of  forging  certain  instruments 
or  ottering  them  when  forged,  but  using  a  genuine,  but  false  instrument,  know* 
iDg  it  to  be  false,  in  support  of  a  claim,  with  intent  to  defraud  the  government. 
Ik 

5.  The  language  of  the  court  in  Wood  v.  The  United  States,  16  Pet.  342, 
which  makes  it  necessary  that  the  information  for  a  forfeiture  of  goods  on 
aocoant  of  a  fraudulent  undervaluation  should  show  that  the  fraudulent  under- 
Tslaation  was  detected  by  an  appraisement  directed  by  the  collector,  is  not 
correct,  an^  such  averments  are  not  necessary.  Buckley  v.  United  StcUeSy  4  H. 
251....xvi.  98. 

6.  An  information  for  a  forfeiture,  on  account  of  a  fraudulent  violation  of 
the  revenue  laws,  is  in  the  nature  of  a  criminal  proceeding,  and,  if  it  contain 
oDe  good  count,  that  will  support  the  judgment  Clifton  v.  United  States^  4  H. 
242....xvi.  89. 

Cbiminal  Law,  D.  1,  8 ;  Pebjurt,  8 ;  Retenub  Laws,  A.  2. 


a    PROCEEDINGS    BEFORE    TRIAL,  AND  HEREIN  OP  JOINT  AND 

SEPARATE  TRIALS. 

Arrest;  Warrant. 

Where  two  or  more  persons  are  jointly  charged  in  the  same  indictment  with 
a  capital  offence,  they  have  not  a  right,  by  law,  to  be  tried  separately  without 
the  consent  of  the  prosecutor ;  but  such  separate  trial  is  a  matter  to  be  allowed 
in  the  discretion  of  the  court.  United  States  v.  Marchant,  12  W.  480 . .  • .  viL 
297. 

C.    TRIAL. 

For  Rules  of  Evidence  generally,  see  Evidence  ;  see  also  Piracy,  Revolt, 
and  other  Crimes;  Laws  of  the  several  States,  B.  6;  Revenue  Laws, 
P.  2. 

1.  venue,  and  herein  of  jurisdiction. 

Jurisdiction,  6.  b.  2,  F. 

1.  If  an  oflTence  be  committed  on  land,  the  offender  must  be  tried  by  the 
court  having  jurisdiction  over  that  territory  where  the  offence  was  commixed. 
&£parte  Bolbnan  ;  Ex  parte  Swartwout,  4  C.  75 ii  23. 
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2.  The  sixth  amendment  of  the  constitution,  respecting  the  place  of  trial, 
applies  only  to  crimes  committed  in  a  State.  Vmted  States  ▼.  Dawson,  15  E 
467 XX.  698. 

3.  The  act  dividing  the  State  of  Arkansas  into  two  districts,  and  assigning 
to  the  district  court,  held  in  the  western  district,  the  power  to  trj  certain 
offences  committed  in  the  Indian  country,  did  not  deprive  the  circuit  oonrt 
previously  held  for  the  whole  of  Arkansas,  and  subsequently  for  the  eastern 
district,  from  trying  an  indictment,  pending  therein  at  the  time  of  the  passage 
of  the  act  of  division.    lb. 

2.  JUBT  AND   OHALLENGBB. 
JUBT,  B. 

8.  FBOOBBDINGB  DTTBINa  TBIAL. 

Pbaoticb,  n.  6. 

4.  WITHDBAWIKG  CASE  FBOH  JUBT. 

The  court  may  discharge  a  juiy  from  giving  a  verdict  in  a  capital  case, 
without  the  consent  of  the  prisoner,  whenever,  in  their  opinion,  there  is  a 
manifest  necessity  for  such  an  act,  or  the  ends  of  public  justice  would  other- 
wise be  defeated.     Dhited  States  v.  Perez,  9  W.  579 . . . .  vL  194. 

5.   TBBDIGT. 

See  THAT  Title. 

Upon  an  indictment  for  putting  goods  on  board  a  carriage,  with  intent  to 
transport  them  out  of  the  United  States,  contrary  to  the  act  of  January  9, 1809, 
(2  Stats,  at  Large,  506,)  the  punishment  of  which  offence  is  a  fine  of  four 
times  the  value  of  the  goods,  it  is  not  necessary  that  the  juiy  should  find  the 
value  of  the  goods.     Vmted  States  v.  7^,  7  C.  285 iL  581. 

D.    JUDGMENT  AND  SENTENCE. 
Supra,  A.  1,  6. 


CROSS  EXAMINATION. 

Fbaotiob,  n.  6.  3. 
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Compacts  of  States,  14-16. 
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CURTESY. 

HUBBAMD  AND  WiFE,  A 


DAMAGES. 

Admibaxtt,  E.;  Bills,  &c.  G.  5;  Capture,  H.;  Collision,  B.;  Equity,  A.; 

Patent,  F.  8 ;  Practice,  n.  I. 

1.  When  a  judgment  or  decree  is  affirmed  on  a  writ  of  error,  there  can  be  no 
aUowaoce  of  damages,  except  for  delay.  Ootton  y.  WaUace^  3  D.  302 ....  i.  281'. 

2.  Eight  per  cent  per-annam  allowed.    lb. 

3.  In  an  action  by  a  vendee  for  not  delivering  an  article  sold,  to  be  paid  for 
00  deliveiy,  the  measure  of  damages  is  the  difference  between  the  contract  price 
and  the  price  when  the  contract  was  broken.  Shepherd  v.  Hampton^  3  W.  200' 
....iv.  198. 

4.  The  probable  or  possible  profits  of  an  unfinished  voyage,  afford  no  rule  to 
estimate  the  damages  in  a  case  of  marine  trespass.  Hie  Amiable  Nancy,. 
aW.646....iv.  287. 

5.  In  cases  of  marine  torts,  the  probable  profits  of  a  voyage  are  not  a  fit  rule 
fiir  the  ascertainment  of  damages.    La  AmUtad  de  Rues,  5  W.  38^ . . .  .iv.  673. 

6.  In  an  action  at  law  by  the  vendee,  against  the  vendor,  for  a  breach  of  the 
contract,  in  not  delivering  the  thing  sold,  the  proper  measure  of  damages  is  the 
price  of  the  thing  sold  at  the  time  of  the  breach.  Hopkins  v.  Lee,  6  W.  109' 
....  V.  26.  « 

7.  This  rule  applies  to  the  sale  of  real  as  well  as  personal  property.    2b. 

8.  Where  a  consignee  at  Leghorn  was  instructed  to  purchase  tiles  to  be 
shipped  to  Havana  for  sale,  and  wrongfully  purchased  another  article,  the  meas- 
ure of  damages  is  the  actual  loss  sustained  by  the  consignor,  in  consequence  of 
not  having  the  tiles  for  sale  at  Havana.  BeU  v.  Ounningham,  3  P.  69 ... .. 
viiL289. 

9.  In  an  action  f5r  compensation  for  the  hire  of  a  steamboat,  damages  cannot 
be  given  for  a  time  subsequent  to  the  defendants'  appearance  in  the  action.. 
Bradley  v.  Washington,  Alexandria,  and  Georgetown  Steam  Packet  Company,. 
9  P.  107.... xi.  301. 

10.  A  ministerial  officer,  acting  in  good  faith,  is  liable  for  compensatory  dam- 
ages only.     IVacy  v.  Swartwout,  10  P.  80. . .  .xii.  26. 

11.  If  a  postmaster-general  wrongfully  refuse  to  give  a  credit  to  a  contractor,. 
and  if  the  latter  should  be  entitled  to  his  action  for  damages,  he  cannot  recover 
special  damages  for  detention  of  the  money,  beyond  interest.  Kendall  ^.  Stokes, 
8  H.  87.... XV.  296.  ' 

12.  The  damages  for  a  breach  of  orders  to  hold  for  sale  till  a  particular  day, 
and  then  sell,  are  the  difference  between  the  price  on  that  day  and  the  price  ob- 
tained.   Brovm  v.  McGran,  U  P.  479 xiii.  601. 

13.  A  contractor  on  a  public  work,  having  underlet  his  contract  to  a  sub- 
contractor, with  a  stipulation  that,  if  the  latter  failed  to  use  due  diligence,  the 

curt.  dig.  13 
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former  might  assume  the  direction,  and  complete  it  at  the  expense  of  the  latter. 
Held^  that  a  charge  for  superintendence,  after  assuming  the  work,  could  not  be 
made  against  the  sub-contractor.     Fresh  v.  Gtlson,  16  P.  327. . .  .xiv.  824. 

14.  In  an  action  for  breach  of  a  contract  to  permit  the  plaintiff  to  construct  a 
railroad  and  to  pay  him  therefor,  at  certain  rates,  the  profits,  meaning  thereby 
the  difference  between  the  cost  to  him  of  doing  the  work,  and  the  price  to  be 
paid  for  it,  are  a  proper  subject  of  damages.  Philadelphia^  Wilmington^  and 
Baltimore  Railroad  Compcmy  v.  Howard^  13  H.  307. . .  .xix. 512. 

15.  In  an  action  of  trespass,  a  jury  may  give  what  are  called  exemplary 
damages ;  but  counsel  fees  are  not  to  be  included  in,  and  allowed  as  part  of  the 
damages,  in  any  action  at  law.     Day  v.  Woodwortk,  13  H.  363. . .  .xix.  534. 

16.  If  the  defendant  does  not  give  up  mortgaged  property  to  the  mortgagee 
pursuant  to  a  decree  to  that  effect,  its  value  at  the  time  of  the  failure  to  obey 
the  decree,  is  the  measure  of  damages.  Fowler  v.  Merrill,  11  H.  375 .  .xviii.665. 

17.  The  price  paid  for  a  license  to  use  the  thing  patented,  may  properly  be 
considered  by  the  jury  in  estimating  the  damages  for  an  infi*ingement,  but  does 
not  afford  an  absolute  rule  of  damages.  Hogg^,  Fmerson,  11  H.  587.... 
xviii,  724. 

18.  Where  the  covenantee  had  been  evicted  from  part  of  the  land,  it  is  erro- 
neous to  instruct  the  jury  to  allow  a  like  part  of  the  purchase-money,  as  damages 
in  an  action  of  covenant ;  the  value  of  that  part  of  the  land  lost,  taking  the  ooi^ 
sideration  paid  as  the  value  of  the  whole,  and  adding  interest  from  the  time  of 
the  loss,  and  expenses,  would  be  the  measure  of  damages.  Griffin  v.  Reynolds^ 
17  H.  609 xxi.  725. 

CoNTBACT,  D.  12-14 ;  Errob,  L  13 ;  Penalties  and  Forfettdres,  A  2, 8 ; 

Trespass,  1,  2. 


DEBT. 

For  Damages  or,  see  that  Title;  for  Declaration  and  pLSADnfas  in 

Action  on  Bond,  see  Bond,  EL 

A     DECLARATION,  146. 

B.  PLEAS,  REPLICATIONS,  &c  147. 

C.  FOR  WHAT  IT  LIES,  AND  WHEN  IN  THE  DETINET  ONLY,  147. 


A    DECLARATION. 

1.  In  an  action  of  debt,  though  no  damages  are  claimed,  in  the  ooinit,  the 
ad  damnum  in  the  writ  is  sufficient.    Okildress  v.  Emory,  8  W.  642 . . .  .t.  530. 

2.  In  an  action  of  debt,  the  ad  damnum  i9  only  to  cover  interest.    Aijf  ▼. 
JBiUchinson,  14  H.  586 . . .  .xx.  354. 

3.  In  an  action  of  debt  on  a  judgment  recovered  bj  the  plaintiff  as  admin- 
iifcratory  the  plaintiff  may  declare  personallj  and  not  in  his  representative 
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character^  and  is  not  boand  to  make  profert  of  his  letters  of  administration* 
BiddU  V.  WtUdnSy  1  P.  686. ., . vii.  770. 

Plbadikg,  B.  13, 15-17. 

B.    PLEAS,  REPLICATIONS,  &e. 

1.  Nil  debet  is  an  improper  plea  to  an  action  of  debt  upon  a  specialty  or 
deed,  where  it  is  the  foundation  of  the  action.  Sneed  v.  Wtstery  8  W.  690 .... 
V.  543. 

2.  To  an  action  of  debt  on  a  judgment  recovered  hj  the  plaintiff  as  admin- 
i^rator,  ne  ungues  administrcUorj  or  any  thing  equivalent  to  it,  is  not  a  good 
plea  in  bar.    BiddU  v.  WtOdns,  1  P.  686 ... .  vii.  770. 

C.    FOR  WHAT  IT  LEES,  AND  WHEN  IN  THE  DETD^TET  ONLY. 

JUDOMBMTS  AND  DeORXES,  F. 

1.  An  action  of  debt  will  not  lie  in  Maryland  upon  a  promissory  note. 
Lmdo  Y  Gardner^  1  0.  344 i.  422. 

2.  Under  the  laws  of  North  Carolina,  adopted  by  Tennessee,  an  action  of 
debt  by  an  indorsee,  will  lie  on  a  promissory  note,  and  such  an  action  of  debt 
was  not  barred  by  any  statute  of  limitations  of  Tennessee.  Kirkman  v.  Hamil' 
ton,  6  P.  20 X.  8. 

3.  An  action  at  law  will  not  lie  in  the  circuit  court  of  the  United  States  for 
the  District  of  Columbia,  to  recover  a  sum  of  money  decreed  to  be  paid  by  the 
same  court  sitting  in  equity.     Hugh  v.  ERggs^  8  W.  697 ....  v.  546. 

4.  An  action  of  debt  will  lie  by  the  payee  or  indorsee  of  a  bill  of  exchange, 
against  the  acceptor,  where  it  is  expressed  to  be  for  value  received.  Rabarg 
V.  P^ton,  2  W.  385 iv.  144 

5.  Debt,  in  the  detinet  only,  is  the  proper  form  of  action  against  an  executor, 
if  he  has  not  -made  himself  personally  responsible  by  a  devastavit*  Childress 
T.  i^Rory,  8  W.  642 v.  530. 

6.  And  it  is  matter  of  form,  which  can  be  taken  advantage  of  by  special 
demurrer  only.    Ih. 

7.  Wager  of  law  does  not  exist  under  the  constitution  of  the  United  States, 
which  provides  for  trial  by  juiy,  and  an  action  of  debt  does  lie  against  an  execo- 
Vx.    IK 


DEBTOE  AND  CBEDITOB. 

Assignment  vob  Benefit  of  Creditors;  Frauds  ab  to  Creditors;  Insol- 

yenot;  Insoltent  Laws. 

1.  By  a  private  act  of  congp*ess,  certain  moneys  were  directed  to  be  pud  to 
the  representatives  of  a  deceased  custom-hoase  officer, ,  to  which  he  had  no 
legal  claim,  ffeld^  that  creditors  were  not  entitled  to  the  fund.  EmersovCs 
Eeirs  v.  JBaOy  13  P.  409 ... .  jiii.  221. 
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2.  The  legislatures  of  Maryland  and  Virginia  having  authorized  a  surrender 
of  the  charter  of  the  Potomac  Company,  and  the  vesting  of  its  property,  &c^ 
in  the  Chesapeake  and  Ohio  Canal  Company,  on  the  condition,  (among  others,) 
that  the  latter  would  make  certain  payments  to  creditors  named  in  the  charter 
of  the  Canal  Company.  HMy  that  as  the  plaintiff  was  not  named  therein  as  a 
creditor,  there  was  no  contract  with  him,  and  he  could  not  thus  obtain  payment. 
Smith  V.  Ghesapeah$  and  Ohio  OanaJL  Company^  14  P.  45 . . .  .xiii.  336. 

3.  If  a  debtor  indorse  notes  to  his  creditor  as  collateral  security,  the  creditor 
does  not  make  them  his  own  by  failing  to  give  notice  to  the  debtor  on  non- 
payment, according  to  the  requirements  of  the  commercial  law  ;  it  is  merely  a 
question  of  due  diligence,  on  the  part  of  the  creditor,  to  obtain  payment  Lauh 
rence  v.  McOaknarU,  2  H.  426. . .  .xv.  178. 

FABTNEBSHIPy  C.  3. 


DEBTORS  OF  THE  UNITED  STATES- 
Bond;  Inbolyent  Laws,  B.;  Beceitebs  op  Public  Monet;  Substitutiok. 


DECLARATION. 

EyiBENOB,  E.  1;  Pleading,  B. 


DECREES. 

Judgments  and  Deobees. 


DEDICATION. 

Chabity  ;  Equity,  B.  b.  1 ;  Patents,  C.  3. 

1.  A  question  in  equity  as  to  the  title  to  a  lot  of  land  in  the  town  of  Lexinji;- 
ton,  Kentucky,  reserved  as  public  property,  and  claimed  as  having  been  apprc 
priated  by  the  plaintiff's  ancestor.     Bill  dismissed  under  the  circumstances  oi 
the  case.    M* Connell  v.  Trustees  of  the  Town  of  Lexington^  12  W.  582. . . . 
vii.  372. 

2.  If  the  owner  of  a  tract  of  land  dedicate  it  to  the  public  use  as  an  open 
square  of  a  city,  for  the  convenience  and  accommodation  of  the  inhabitants,  the 
public  acquire  a  vested  right  to  its  possession  for  that  use,  and  the  owner  or 
his  representatives  cannot  maintain  an  action  of  ejectment  to  recover  possession 
of  it     Oity  of  Oincinnati  v.  Whittle  Lessee^  6  P.  431 . . .  .x.  179. 

3.  To  constitute  such  a  dedication  the  legal  title  need  not  pass  from  its 
owner,  nor  is  it  necessary  that  any  grantee  of  the  use  should  be  in  existence ; 
all  that  is  required  is  the  assent  of  the  owner  of  the  land  to  the  use,  and  the 
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BCtaal  enjoTinent  of  the  use,  for  such  a  length  of  time  that  the  public  accommo- 
dation and  private  rights  might  be  materially  affected  by  an  interruption  of 
the  enjoyment,    lb, 

4.  Though  land  is  not  in  a  condition  to  be  presently  used  as  a  street,  and  has 
neyer  been  so  used ;  yet,  if  capable  of  being  so  used,  it  may  have  been  dedi- 
cated.   Barclay  v.  HoweWs  Lessee,  6  P.  498 ....  x.  202. 

5.  Where  a  part  of  a  strip  of  land  adjoining  a  river  had  been  used  as  a  way, 
and  the  residue  was  not  in  a  condition  to  be  so  used  without  grading,  &c.,  and 
the  public  authorities  had  from  time  to  time  improved  more  and  more  of  it,  and 
the  proprietors  had  made  no  claim  for  thirty  years,  and  their  agent  declared, 
wbeu  the  town  was  laid  out,  that  it  was  reserved  for  a  street.  Held,  that  the 
jury  would  be  warranted  in  finding  a  dedication  of  the  whole  strip,  and  if  so 
dedicated  the  proprietor  could  not  recover.     lb, 

6.  Though  non-user  is  important  evidence  upon  the  question  of  dedication, 
it  is  not  conclusive.    lb, 

7.  That  land  may  be  dedicated  to  the  public  use,  without  vesting  the  legal 
title  in  a  corporate  body,  is  settled.     New  Orleans  v.  United  States.,  10  P.  662 

....  Zll.  2«F^. 

8.  Upon  the  facts  of  this  case,  it  was  held  that  there  was  such  a  (Judication 
of  certain  lands  in  New  Orleans,  while  Louisiana  was  held  by  France,  and  that 
it  was  recognized,  and  the  uses  continued,  while  that  province  was  held  by 
Spain.     lb. 

9.  Under  the  laws  of  France  and  Spain,  though  the  crown  had  the  power  to 
r^ulate  the  public  use  of  such  places,  it  could  not  destroy  it,  save  by  an  exer- 
cise of  the  right  of  eminent  domain.     lb, 

10.  The  erection  of  certain  public  buildings  upon  a  public  place,  and  even 
the  unadvised  grants  in  fee  of  portions  of  the  land,  held  not  to  be  strong  evi- 
dence against  the  public  right.    lb. 

11.  A  dedication  of  land  for  a  public  highway  cannot  be  presumed,  where 
the  land  in  question  was  part  of  a  wharf,  was  kept  open  and  used  as  a  passage- 
way to  a  warehouse  on  the  wharf  belonging  to  the  owners  of  the  land  in  ques- 
tion, and  they  used  the  land  at  their  pleasure  to  pile  merchandise  thereon,  and 
paid  taxes  therefor  as  on  the  residue  of  the  wharf.  Irwin  v.  Dixion^  9  H.  10 
....  xviii.  6. 

12.  A  dedication  of  land  to  a  public  use  is  made  by  an  intent  of  the  owner  to 
dedicate  it,  sufficiently  manifested  by  some  act  or  declaration  by  him ;  and 
where  such  intent  cannot  be  found,  no  declaration  is  made*    lb. 
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PARTS  OF  A  DEED,  AND  HEREIN  OF  ESCROWS,  160. 

B.  PROOF,  151. 

C.  ACKNOWLEDGMENT  AND  PROOF  FOR  REGISTRATION,  161. 

D.  REGISTRATION    AND   ENROLMENT,    AND   WHEN    DISPENSED 

WITH,  162. 
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E.     CONSTRUCTION,  164. 

P.    CALLS  AND  BOUNDARIES,  154. 

G.    EXCEPTIONS  AND  RESERVATIONS,  166. 

H.    WHEN  DEED  NECESSARY,  165. 

L    OPERATION  AND  EFFECT,  AND  HEREIN  OF  CANCELLATION,  155. 


A.     EXECUTION,    DELIVERY,    ALTERATION,    AND    THE    FORMAL 
PARTS  OF  A  DEED,  AND  HEREIN  OF  ESCROWS. 

Evidence,  B.  2 ;  Jury,  A. 

1.  The  laws  of  Ohio  reqaire  all  deeds  of  land  to  be  executed  in  the  presenoe 
of  two  witnesses,  and  a  deed  executed  in  the  presence  of  one  witness  (Milj  is 
void.     Olark  v.  Graham^  6  W.  577 v.  172. 

2.  Though  it  maj  be  shown  that,  at  the  time  of  the  sealing  of  an  indenture,  it 
was  agreed  that  the  instrument  should  not  be  the  -deed  of  a  corporation  until  a 
condition  should  be  complied  with,  such  an  understanding  prior  to  the  sealing, 
and  in  no  waj  connected  with  that  act,  cannot  be  shown.  Philadelphia^  Wil- 
mtngtoriy  and  Baltimore  Railroad  Oompany  v.  Howard^  13  H.  807 .  • .  .xix.  512. 

3.  The  act  of  Maryland,  requiring  a  deed  of  land  to  be  acknowledged  and 
recorded,  does  not  apply  to  the  instrument,  but  to  the  estate  designed  to  be 
conveyed,  and  such  an  instrument  is  an  executed  deed  from  the  time  of  its 
delivery.     Wood  v.  Owings,  1  C.  239 ....  i.  405. 

4.  A  deed  executed  by  an  attorney  in  his  own  piame,  as  attorney,  does  not 
convey  land  of  the  principaL  darkens  Leesee  v.  Courtne^y  5  P.  319 . . . .  ix. 
366. 

5.  If  a  sealed  instrument  be  executed  by  ^  J.  L.,  agent  for  J.  M.,''  J.  L.  is 
bound  personally.    IaUz  v.  Linthicumy  8  P.  165 ...  .xi.  58. 

6.  A  deed,  executed  by  a  guardian,  to  convey  the  land  of  his  ward,  pursaant 
to  a  decree  of  a  court  of  chancery,  '^  W.  M.  D.,  guardian  for  M.  B.,'*  is  suffi- 
cient.    Van  NiBss  v.  Bank  of  the  United  States,  13  P.  17. . .  .xiii.  10. 

7.  Posse.«^sion  of  a  deed,  by  a  party  claiming  under  it,  is  primd  fade  evi- 
dence of  its  delivery.     Cfames  v.  SHlee,  14  P.  322 .  •  •  •  xiii.  479. 

8.  An  instrument  of  release,  signed  by  a  number  of  his  creditors,  was  found 
in  the  possession  of  the  debtor ;  this  circumstance  is  not  conclusive ;  it  is  an 
open  question,  whether  it  was  agreed  that  it  should  not  take  effect  unless  all 
signed  it,  and  that  some  had  refused.     Dick  v.  Balch,  8  P.  30. . .  .xi.  12. 

9.  A  deed  lefl  with  the  county  clerk  to  be  recorded,  and  held  by  him  for  the 
grantee,  is,  in  law,  delivered  to  the  grantee.  Tompkins  v.  Wheeler,  16  P.  106 
....  xiv.  202. 

10.  An  erasure,  or  interlineation,  apparent  on  the  face  of  a  deed,  does  not 
avoid  it,  unless  shown  to  have  been  made  fraudulently,  or  without  the  assent 
of  those  affected.     Speake  v.  United  States,  9  C.  28 ... .  iii.  242. 

11.  The  impression  of  a  seal  upon  paper,  suffioiently  dear  to  be  reoogniiedf 
is  a  valid  legal  seal.     Pillow  v.  Roberts,  13  H.  472. ...xix.  597. 
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12.  If  a  married  woman  sigD,  seal,  and  acknowledge  a  deed,  in  which  there 
ire  DO  words  of  grant  on  her  part,  but  only  bj  her  husband,  who  is  also  a 
puty  to  the  deed,  it  is,  as  to  her,  utterly  void,  and  is  not  validated  by  her 
receipt  of  the  consideration  money  after  she  became  discovert.  A^cuUural 
Bcmk  of  MUsimppi  v.  Eieey  4  H.  225  •  •  •  .xvi.  87. 


B.    PROOF.    (Eyidbngb,  fi.  2,  H.;  Presumptions.) 

1.  The  probata  of  a  deed  by  a  witness  before  a  magistrate,  is  entitled  to 
more  weight  than  mere  evidence  of  the  handwriting  of  a  subscribing  witness, 
CroM  V.  Morr%$'8  Lessee,  6  P.  598. . .  .x.  274. 

2.  In  Maryland,  an  office  copy  of  a  recorded  deed  is  evidence  as  competent 
as  the  original.    Dick  v.  Balchy  8  P.  80 xi.  12. 

3.  Where  an  original  deed,  more  than  thirty  years  old,  was  lost,  and  the  reg- 
ister swore  he  recorded  an  instrument  which  was  attested  by  A.  J.,  justice  of 
the  peace,  whose  handwriting  he  knew,  and  believed  the  signature  to  be  the 
official  signature  of  that  person,  and  that  the  paper  produced  was  a  copy  of 
that  record. — Meldj  legal  evidence  of  the  due  execution  and  of  the  contents  of 
(^  original.     Winn  v.  Patterson,  9  P.  663. . .  .xi.  516. 

4.  Under  the  law  of  Arkansas,  a  deed,  made  by  a  collector  of  taxes,  and  ac- 
knowledged 'and  recorded,  is  evidence  of  the  validity  of  the  collector's  pro- 
ceedings.   Pillow  V.  RobertSy  13  H.  472  • .  •  .xix.  597. 

C.    ACKNOWLEDGMENT  AND  PROOF  FOR  REGISTRATION. 

1.  A  judge  of  the  supreme  court  of  Pennsylvania,  is  competent  to  take  an 
a^owledgment  of  a  deed  of  lands  under  the  statute  of  1715  of  that  State. 
iPKeen  v.  De  Lcmce^s  Lessee,  5  C.  22.  • .  .ii.  181. 

2.  If  the  deed  convey  lands  in  two  ooonties,  recording  it  in  one  of  them  is 
rafficient  under  that  statute.    lb. 

3.  A  certificate  of  acknowledgment  of  a  deed  must  show,  with  reasonable 
certainty,  that  the  party  did  appear  before  the  officer  and  acknowledge  the 
deed.    Hindis  Lessee  v.  Longtoorth,  11  W.  199. . . .  vi.  561. 

4.  The  privy  examination  and  acknowledgment  of  the  deed  of  Sifeme  covert 
cannot  be  proved  by  parol.    MUott  v.  PiersoPs  Lessee,  1  P.  328. . . .  vii.  601. 

5.  When  the  derk  has  made  a  record  of  his  certificate  of  such  examination 
and  acknowledgment,  he  is  functus  officio,  and  cannot  afterwards  amend  the 
certificate,     /du 

6.  There  being  nothing  in  the  Maryland  acts  of  assembly  requiring  justices 
of  the  peace  to  describe  their  official  character  in  their  certificates  of  the 
acknowledgment  of  deeds,  extraneous  evidence  may  be  admitted  to  show  that 
the  person  who  made  the  certificate  held  that  office,  and  he  will  be  presumed 
to  have  acted  in  his  official  character.  Van  Ness  v.  Bank  of  the  United  States, 
13P.  17....xiii.  10. 

7.  The  act  of  Virginia  of  1776,  entitled  ^  An  act  to  enable  persons  living  in 
other  countries  to  dispose  of  their  estates  in  this  commonwealth  with  more  ease 
aod  convenience,"  adopted  by  Kentucky,  stood  unrepealed  in  March,  1811,  in 
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Kentucky,  bo  far  as  respects  the  mode  of  acknowledging  a  deed  before  a  mayor 
or  other  chief  magistrate  of  a  city,  &c.  Daviess. v,  Fairhaint,  3  H.  636.... 
XV.  573. 

8.  The  law  of  AlabaoA  does  not  require  the  acknowledgment  of  a  fim 
covert  to  be  made  in  ipsissimis  verbis  ;  if  it  conform  in  substance  to  what  the 
statute  requires,  it  is  valid.     Dundas  v.  Hitchcocky  12  H.  256. . .  .xiz.  123. 

9.  Under  the  act  of  the  State  of  Tennessee,  of  November  23,  1809,  a  deed, 
pruved  by  one  of  the  subscribing  witnesses  before  a  judge  of  a  court  of  another 
State,  where  the  grantor  resided,  and  made  the  deed,  and  registered  in  the 
county  where  the  land  lay,  was  valid.  BlackweU  v.  FcUUfHf  7  C.  471.... ii. 
626. 

10.  Questions  as  to  the  probate  and  registration  of  a  deed,  under  the  North 
Carolina  act  of  1715.     Bass  v.  HP  Lung,  6'  P.  288 x.  1 18. 

Suproy  A.  3. 

D.    REGISTRATION  AND  ENROLMENT,  AND  WHEN  DISPENSED 

WITH. 

Fob  Foreign  Registbation,  see  Conflict  of  Laws,  H. 

1.  The  Virginia  "'  act  concerning  conveyances,"  includes  mortgages  of  p«- 
sonal  property,  and  such  a  mortgage,  admitted  to  record  on  the  oaths  of  oolj 
two  subscribing  witnesses,  is  void  as  against  a  creditor  who  had  notice  of  the 
mortgage.     Hodgson  v.  BuMs,  3  C.  140. . .  .i«  547. 

2.  The  law  of  Georgia  only  requiring  a  deed  to  be  recorded  within  twelve 
months  from  its  date,  subsequent  purchasers  cannot  complain  if  the  deed  be 
recorded  within  that  time.     Skirras  v.  Caig,  7  C.  34. .  •  .ii.  447. 

3.  Under  the  law  of  Rhode  Island,  a  mortgage  of  personal  property,  vnthoat 
possession  by  the  mortgagee,  is  not  valid,  if  not  recorded,  and  the  register  is 
directed  to  record  such  mortgages  in  a  book  to  be  kept  for  that  purpose.  Beld, 
that  a  mortgage  embracing  both  real  and  personal  property  might  be  recorded 
in  the  book  of  records  of  real  estate.  Anthony  v.  Butler^  13  P.  423 ....  xiii. 
230. 

4.  The  certificate  of  the  register  of  the  fact  of  recording,  and  its  time,  is 
evidence  thereof.     lb. 

5.  Two  acts  of  the  State  of  Michigan,  passed  on  the  same  day,  respecting 
recording  of  conveyances,  held  not  to  be  repugnant,  and  that  a  mortgage  was 
rightly  recorded  in  the  county  registry,  though  the  land  was  in  the  city  of 
Detroit,  and  one  of  these  acts  provided  for  registration  in  the  city  registiy. 
Beals  V.  Bale,  4  H.  37 xvi.  13. 

6.  A  question  under  the  registry  acts  of  Tennessee,  which  of  two  convey- 
ances was  first  duly  registered.  Love  v.  Simm's  Lessee,  9  W.  515....vL 
161. 

7.  Certain  statutes  of  North  Carolina  and  Tennessee,  concerning  the  regis- 
tering of  deeds  of  land,  construed.     Denn  v.  Beid,  12  H.  256 ....  xii.  228. 

8.  Where  a  statute  declared  that  all  conveyances,  not  acknowledged  and 
recorded,  should  be  valid  as  between  the  parties  and  their  heirs,  but  void  as  to 
all  creditors  and  subsequent  purchasers,  it  was  held,  that  only  creditors  and 


DEED.  158 

purchasers  of  the  grantor,  were  intended ;  and  that  creditors  of  the  husband 
oould  not  claim  property  of  the  wife,  settled  on  her  bj  an  ante-nuptial  deed,  not 
recorded.    Pierce  v.  TWiwr,  6  C.  154.  • .  .ii.  216. 

9.  Bj  the  statutes  of  Ohio,  an  unrecorded  deed  is  void  as  against  one  to 
whom  the  grantor  was  decreed  by  a  court  of  chancery  to  make  a  title,  such 
decree  operating  as  a  conveyance.  SuMs  Lessee  ▼.  Spencer,  1  P.  552 ....  viL 
694 

10.  In  New  Jersey,  the  omission  to  record  a  deed  of  real  estate,  avoids  it 
only  as  against  creditors  and  purchasers  of  the  grantor.  Magnicic  v.  Thompson, 
7  P.  348 X.  518. 

li.  In  Kentucky,  a  deed  not  acknowledged  or  recorded,  passes  the  title  as 
against  all  the  world  except  creditors  of  the  grantor,  and  purchasers  from 
him  without  notice.  SicarcTs  Lessee  v.  Davis,  Same  v.  Oecil^  6  P.  124. .. . 
X.59. 

12.  In  Maryland,  a  deed  not  enrolled,  is  a  nullity ;  and  conveyances  by  an 
insolvent  to  his  assignee  are  not  an  exception  to  the  general  rule.  Greenleaf*s 
Lessee  v.  Birth,  6  P.  302 x.  126. 

13.  In  Louisiana,  a  notarial  act  concerning  immoyable  property,  has  no 
effect  on  the  rights  of  third  persons,  until  recorded  in  the  proper  office.  McOog 
y.  Rhodes,  11  H.  131 . . .  .xviii.  575. 

14.  If  a  law  requires  mortgages  to  be  recorded,  and  a  mortgage  had  already 
been  recorded  prior  to  the  passage  of  the  law,  this  is  sufficient  Fowler  v. 
MtrriO,  11  H.  375 . . .  .xviii.  655. 

15.  Open  and  notorious  adverse  possession  is  evidence  of  notice  of  the  title 
under  which  the  possession  is  held,  so  as  to  give  validity  to  an  unrecorded  deed. 
landes  v.  Brant,  10  H.  348 xviii.  418. 

16.  An  ante-nuptial  contract  is  good,  inter  partes,  from  the  time  of  its  execu- 
tbn,  without  recording,  under  the  law  of  South  Carolina ;  and  if  recorded  after 
the  expiration  of  three  months,  such  record  is  constructive  notice  to  creditors 
and  purchasers  from  the  time  it  was  made.  Be  Lane  v.  Moore,  14  H.  253 .... 
XX.  163. 

17.  The  admission  of  a  deed  to  be  registered,  does  not  preclude  an  examina- 
tion into  the  evidence  upon  which  it  was  admitted ;  and  if  found  not  to  conform 
to  the  requisitions  of  law  the  registration  is  void.  Blackwell  v.  Patton,  7  C. 
471.... ii.  626. 

18.  A  deed  of  land  to  a  bond  fide  purchaser,  acknowledged  and  recorded  be- 
fore, but  executed  and  delivered  after,  another  deed  of  the  same  land,  operates 
to  convey  the  laud  to  the  second  purchaser.  Brown  v.  Jackson,  3  W.  449 .... 
iv.  257. 

19.  But  as  the  earliest  deed  was  operative  between  the  parties,  if  the  second 
deed  purports  to  convey  only  the  right,  title,  and  interest  which  the  grantor 
bad  at  the  time  of  its  axecution,  it  does  not  convey  any  thing  to  the  grantee. 
B. 

20.  Where  a  county  in  Ohio  was  divided,  a  deed  of  land,  lying  in  the  new 
county,  was  not  rightly  recorded  in  the  registry  of  the  old  county  after  such 
division,  though  executed  before  such  division.  Astar  v.  WeUs,  4  W.  466 ... . 
iv.  446. 

21.  Though  a  deed  is  required  by  law  to  be  recorded,  the  original  alone  can 
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be  used  in  evidence,  unless  it  appears  not  to  be  under  the  control  of  the  part^. 
Brooks  V.  Marhurgj  11  W.  78. . .  .vi.  517. 

SaprOy  Am  3. 

B.    CONSTRUCTION. 

1.  Where  a  grantor  was  under  obligation  to  set  apart  and  oonvej  to  each 
of  thirty  settlers  on  a  township,  a  lot  of  one  hundred  acres,  and  conveyed,  bj  « 
description  which  covered  a  part  of  the  township,  ^  subject,  however,  to  the 
condition  that  the  said  Mallett,  the  grantee,  shall  perform  bis  part  of  the  set- 
tling duties  in  proportion  to  the  land  conveyed;"  and  afterwards  the  grsmtee 
mortgaged,  "  the  same  this  day  conveyed  to  me  by  N.  I.  as  by  his  deed,  reference 
thereto  being  had ;  **  and  subsequently  the  grantee  proceeded  to  perform  his 
part  of  the  settling  duties,  and  conveyed  the  necessary  lots  to  the  settlers. 
Hddy  that  the  lots  thus  conveyed  to  the  settlers  were  not  subject  to  the  morU 
gage.    Foxcroft  v.  Mallett,  4  H.  358 . . .  .xvi.  143. 

2.  Construction  of  a  grant  of  water  of  a  spring.  Irwin  v.  United  States,  16 
H.  513 xxi.  281. 

3.  The  practical  construction  put  on  the  grant  by  the  grantees,  continued 
through  sixteen  years,  held  to  be  evidence  of  what  was  intended  to  be  con- 
veyed,    lb, 

4.  A  conveyance  of  a  naked  legal  title  to  the  equitable  owners  of  the  land, 
under  no  other  description  of  the  grantees  than  ^'  the  legatees  and  devisees  of 
the  late  A.  6.,"  passes  the  title  to  the  persons  named  in  the  will  of  A.  B.  as  his 
legatees  and  devisees.     Wehb  v.  I}en,  17  H.  576. . .  .xxi.  694. 

5.  A  grant  of  a  tract  of  land,  in  equal  shares,  to  sixty-three  persons,  to  be 
divided  amongst  them  into  sixty-eight  equal  shares,  with  a  specific  appropria- 
tion of  five  shares,  conveys  only  a  sixty-eighth  part  to  each  person.  If  one  of 
the  shares  be  declared  to  be  **  for  a  glebe  for  the  Church  of  England,  as  by  law 
established,'*  that  share  is  not  holden  in  trust  by  the  grantees,  nor  is  it  a  con- 
dition annexed  to  their  rights  or  shares.     Toum  of  Pawlet  v.  Olarkf  9  C.  292 

...  .111.  OOo. 

6.  Construction  of  a  deed  of  trust  for  the  benefit  of  creditors,  held  to  have 
provided  only  for  individual,  to  the  exclusion  of  partnership  creditors,  ifitrnfi 
▼.  MiU,  8  H.  414. . .  .xvii.  641. 

^fra,  F.  4. 

P.    CALLS  AND  BOUNDARIES. 

Boundary;  Evidence,  F.;  Public  Lands  of  States,  A;  Public  Lands  or 

THE  United  States,  UL  D.  d.  5. 

1.  It  is  a  universal  rule  that  course  and  distance  yield  to  natural  and  asce> 
tained  objects.    Preston's  Heirs  v.  Bowmar^  6  W.  58Q. . .  .v.  174. 

2.  But  where  these  objects  are  wanting,  and  the  course  and  distance  cannot 
be  reconciled,  there  is  no  universal  rule  that  obUges  us  to  prefer  the  one  to 
the  other.    1  b, 

3.  Cases  may  exist  in  which  the  one  or  the  other  may  be  preferred  according 
to  the  circumstances.     lb. 

4.  In  a  case  of  doubtful  constmctioD,  the  daim  of  the  party  in  actual  pos* 
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session  ought  to  be  maintained,  especially  where  it  has  been  apheld  bj  the 
decisions  of  the  state  tribunals.     lb. 

5.  If  the  monuments  called  for  in  a  deed  are  uncertain,  the  courses  and 
distances  may  identify  them,  or  may  dispense  with  the  necessity  of  identifying 
some  of  them,  by  rendering  the  whole  description,  taken  together,  sufficiently 
certain.     Marshatt  v.  Ourrte,  4  C.  172 . .  • .  ii.  58. 

6.  Where  the  description  of  boundaries  in  a  deed  are  indefinite  or  uncertain, 
the  construction  given  by  the  parties,  and  manifested  by  their  acts  on  the  land, 
is  deemed  the  true  one,  unless  the  contrary  be  clearly  shown.  Beed  v.  Pro- 
prietors of  Locks  and  Canals^  8  H.  274 ....  xvii.  585. 

7.  A  deed  called  for  a  lot  designated  on  a  town  plat  as  No.  183,  bounded  by 
a  street  and  a  river.  Heldf  that  if  the  jury  were  satisfied  that  the  call  for  a 
river  was  a  mistake,  it  might  be  rejected.  Barclay  v.  HoweWs  Lessee,  6  P. 
498.... X.  202. 

8.  A  grant  of  an  bland  by  name,  in  the  Potomac  Biver,  superadding  the 
coorses  and  distances  of  the  lines  thereof,  which  on  resurvey,  are  now  found 
to  exclude  part  of  the  island,  will  pass  the  whole  island.  Lodgers  Lessee  ▼• 
Zee,  6  0.287 ii.  885. 

9.  Misnomer  of  the  county  in  which  the  land  was  said  in  a  patent  from  the 
State  of  Virginia  to  lie,  is  open  to  explanation,  and  does  not,  per  m,  avoid  the 
grant.    Stringer  v.  Young's  Lessee,  8  P.  820 ....  viii.  480. 

Public  Lands  op  the  Unitbd  States,  IIL  B.  5 ;  Wat,  1. 

G.    EXCEPTIONS  AND  RESERVATIONS. 

1.  In  a  deed  by  which  the  grantor  "  doth  grant,  except  as  is  hereinafter 
excepted,"  the  exception  is  not  out  of  a  thing  previously  granted ;  but  being 
incorporated  into  the  granting  clause  itself,  the  thing  excepted  is  not  granted ; 
and,  therefore,  there  is  no  exception  of  a  thing  certain  out  of  a  thing  cg*tain 
granted.     Greevdeafs  Lessee  v.  BirUi,  6  P.  802 x.  126. 

2.  An  exception  of  all  squares  and  lots  conveyed,  or  sold,  or  agreed  to  be 
conveyed,  prior  to  a  day  named,  by  three  persons,  or  either  of  them,  is  not 
void  ibr  uncertainty.    Ih, 

H.    WHEN  DEED  NECESSARY. 

1.  A  parol  exchange  of  lands,  or  parol  evidence  that  a  conveyance  was 
intended  to  operate  as  an  exchange,  will  not  convey  any  estate  or  interest  in 
lands.     Clark  v.  Gra/iam,  6  W.  577 ....  v.  172. 

2.  A  parol  exchange  of  lands  in  Ohio,  is  not  valid.  Morris  v.  Harmer^s 
Beirsyl  P.  554 x.  558. 

L  OPERATION  AND  EFFECT,  AND  HEREIN  OP  CANCELLATION. 

Seisin  and  Disseisin,  A  B.  D. 

1.  Conveyance  in  a  marriage  settlement,  to  the  use  of  R.  and  M.,  the  hus- 
band and  wife,  and  the  survivor  of  them,  during  their  natural  lives,  '^then  to  the 


156    DEED— DEMAND— DEMURRAGE— DEMURRER. 

use  and  behoof  of  such  child  or  children  as  shall  or  may  be  procreated  between 
the  ID,  and  to  his,  her,  or  their  heirs  or  assigns  forever ;  but  in  case  the  said  R 
and  M.  shall  have  no  child,  and  that  snch  child  or  children  shall  die  daring  the 
lifetime  of  R.  and  M.,  and  M.  should  survive  R.  without  issue,  then  to  the  use 
of  M.  and  her  heirs."  Hdd^  1.  That  each  child,  when  bom,  took  a  vested 
remainder  in  fee,  subject  to  open  and  let  in  after-born  children.  2.  That  this 
vested  estate  in  fee  was  defeasible  upon  the  contingency  that  the  wife  should 
survive  the  husband  without  issue.  3.  That  there  was  no  objection  to  the 
limitation  of  a  fee  upon  a  fee  in  this  manner,  bj  way  of  shilling  use.  4.  That 
the  existence  of  this  executory  limitation  over  to  the  wife  did  not  render  the 
preceding  estate  a  contingent  remainder,  but  a  defeasible,  though  vested  fee,  the 
contingency  attaching  not  to  the  prior,  bat  to  the  subsequent  estate.  Carver  v. 
Jcuiksoriy  4  P.  1 . . .  .ix.  1. 

2.  If  land  be  conveyed  to  trustees,  in  trust  to  sell  and  convey  a  fee-simple, 
they  take  a  fee,  without  words  of  limitation.  Neilson  v.  Lagow^  12  H.  98. . . . 
xix.  46. 

3.  In  Kentucky,  the  cancellation  of  a  deed  after  its  delivery,  does  not  revest 
the  title  in  the  grantor.    Holmes  v.  Troutj  ^  P.  171 ...  .x.  442. 


DB  FACTO  AND  DE  JURE. 

CORPOBATIONfl,  F.  1. 

A  government  de  factOy  cannot  grant  lands  contrary  to  a  treaty  by  which 
it  is  bound.     United  States  v.  Reynesy  9  H.  127 . . .  .xviii.  65. 

Clerks  of  Coubts,  6. 


DEMAND. 

1.  A  demand,  accompanied  by  abuse  or  insult,  is  not  a  legal  demand.    Bof- 
den  V.  Burhe^  14  H.  375 . . .  .xx.  350. 

2.  But  a  subsequent  demand  cannot  be  refused  by  reason  of  prior  misconduct, 
and  to  force  an  apol<^.     Ih. 


DEMURRAGE. 

Admibaltt,  £. ;  DAMAass. 


DEMURRER. 

EqtTiTY,  B.  g;  Pleadiko,  E.;  Waivxb. 
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DEMURRER  TO  EVIDENCE. 

F&AGTIOE,  n.   G.    1. 


DEPARTMENTS.    ^ 

ConTTTUTiONAi.  Law,  C.  8;  Post-Office  Department,  A;  Secbetary  of 

THE  Treasury 


DEPOSITION. 

EVIDENOB,   C. 


DESCENT  AND  DISTRIBUTION. 

Alien,  B.  C;  Evidence,  B.  1. 

1.  The  statute  of  descents  in  Maryland  has  not  declared  how  an  intestate 
estate  shall  descend,  which  was  derived  to  the  intestate  from  his  half-  brother 
or  from  his  brother  of  the  whole  blood,  or  from  his  son  or  daughter,  or  from  his 
wife ;  but  such  estates  are  left  to  descend  as  at  common  law.  Bamita^s  Lessee 
V.  Oasey,7  C.  456 ii.  618. 

2.  Under  the  Virginia  act  of  descents  of  1785,  §  19,  it  was  necessary  that 
the  father  should  recognize  illegitimate  children  as  his  own,  after  the  law  was 
enacted.    Stevenson's  Heirs  v.  SuUtvantj  5  W.  207 . . .  .iv.  617. 

3.  The  18th  section  of  that  act  did  not  render  a  bastard  capable  of  inherit- 
ing from  a  natural  brother  bom  after  the  marriage  of  their  parents.     3, 

4.  Under  the  statute  of  descents  of  Rhode  Island,  of  1822,  the  words  ^  of 
the  blood  of  the  person  from  whom  such  estate  came  or  descended,"  include 
next  of  kin  of  the  half  blood.     Gardner  v.  CoUins,  2  P.  58 ... .  viii.  22. 

5.  In  the  common  law,  and  in  the  legislation  of  Rhode  Island,  the  words  ^'  of 
the  blood  of  another,"  include  all  who  have  any  of  the  blood  of  that  other ; 
when  it  is  intended  to  include  only  persons  of  the  whole  blood,  the  qualifying 
word  is  added.     lb. 

m 

6.  In  the  same  statute,  the  words  ^^  come  by  descent,  gift  or  devise,  from  the 
parent  or  other  kindred,"  mean  immediate  descent,  gift,  or  devise,  and  make 
the  immediate  ancestor,  donor,  or  devisor,  the  sole  stock  of  descent     3, 

7.  In  this  case,  the  court  declared  that  the  complainant's  wife  was  the  only 
legitimate  child  of  Daniel  Clark,  and  as  such,  under  the  law  of  Louisiana,  was 
entitled  to  one  half  the  property  of  the  said  Clark  ;  and  a  decree  was  made  ac- 
oordin^y  against  the  complainant,  who  was  a  purchaser  under  Clark's  executors 
of  a  part  of  his  real  estate.     PcUterson  v.  Gaines^  6  H.  550 ....  xvi.  818. 

CUET.  DIG  14 
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DEVISE. 
Will. 


DIRECTORY  AND  MANDATORY. 

Corporations,  D.  3. 


DISCOVERY. 

For  Title  bt,  see  Law  of  Nations,  R 

1.  A  bill  in  equity  for  discovery  and  to  charge. the  defendants  with  the  pHj- 
meat  of  certain  bills  issued  by  a  voluntaiy  banking  association  of  whicli  they 
were  members,  such  associations  being  prohibited  under  penalties  by  the  law  of 
the  State  where  the  business  was  carried  on,  cannot  be  maintained.  UiML 
States  V.  Saline  Bank  of  Virginiciy  1  P.  100. .  •  .vii.  477. 

2.  After  discovery  had,  a  suit  for  discovery  merely  cannot  be  revived.  Hon- 
tmrg  v.  Bakevj  1  P.  232 vii.  540. 

3.  Where  a  female  slave  was  conveyed  for  the  life  of  the  grantee,  reserving 
ft)  the  grantor  the  reversion  and  right  to  her  increase,  with  a  clause  of  forfeiture 
upon  any  sale  by  the  grantee,  though  th6  reversioner  cannot  have  the  aid  ot*  a 
court  of  equity  to  enforce  the  forfeiture,  he  may,  to  obtain  discovery  and  an  in- 
junction to  restrain  alienation  until  the  title  can  be  tried  at  law.     lb. 

4.  After  a  verdict  at  law,  the  plaintiff  cannot  have  a  discovery,  without  mak* 
ing  a  case  of  accident,  surprise,  or  fraud,  and  ignorance  of  the  facts  before 
verdict     Brown  v.  Swann,  10  P.  497 . . .  .xii.  209. 


DISSEISIN. 
Seisin  and  Disseisin. 


DISTRICT  OP  COLUMBIA. 

Citizen;  Coubts  of  the  United  States,  B.  a.  2;  Jurisdiction,  D. 

1.  The  acts  of  congress  of  the  27th  of  February,  1801,  (2  Stats,  at  Large, 
103,)  and  Sd  of  March,  1801,  (2  Stats,  at  Large,  115,)  did  not  enable  the 
United  States  in  their  own  name  to  recover  a  penalty,  given  by  the  law  of  Vir- 
ginia to  the  person  who  should  sue  for  the  same,  for  an  offence  committed  in 
that  part  of  the  District  of  Columbia  which  was  ceded  by  Virginia.  Ukited 
States  V.  Simms,  1  C.  252 i.  408. 

2.  The  fines  mentioned  in  the  second  section  of  the  last-mentioned  ad  are 
such  only  as  accrued  by  law,  in  whole  or  in  part,  to  the  government    JK 
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8.  The  separation  of  Alexandria  from  Yirginia  did  not  affect  existing  con- 
tracts between  individuals.  Ebm  y.  Mutual  Assurance  Society^  6  C.  192 .... 
iL364. 

4.  The  insurance  upon  buildings  in  Alexandria  did  not  cease  by  the  separa- 
tion, although  the  company  could  only  insure  houses  in  Virginia.    Ih* 

5.  Under  the  act  of  February  27,  1801,  (2  Stats,  at  Large,  108,)  for  the 
goverament  of  the  District  of  Columbia,  and  the  act  of  cession  of  Maryland,  it 
was  not  necessary  to  file  an  exemplification  of  the  record  of  a  suit  in  chancery, 
in  Maryland,  in  which  a  guardian  had  been  ordered  to  oonyey  land  of  his  ward 
in  the  District,  the  deed  having  been  made  after  congress  assumed  the  juris- 
dictioD.     Van  Ness  v.  Bank  of  the  United  States^  13  P.  17 ... .  xiii.  10. 

6.  Though  the  two  counties  of  the  District  of  Columbia  are  under  the  same 
political  organization,  yet  congress  has  caused  the  laws  of  Yirginia  to  continue 
in  force  within  the  one,  and  the  laws  of  Maryland  within  the  other ;  and  a 
person  declared  by  the  laws  of  Maryland  to  be  made  free,  by  being  brought 
within  that  State,  is  entitled  to  his  liberty,  though  brought  into  the  county  of 
Washington,  which  was  ceded  by  Maryland,  from  the  county  of  Alexandria, 
which  was  ceded  by  Virginia,  and  though,  by  the  law  of  Maryland,  the  owner 
could  not  directly  manumit  the  slave,  who  was  over  forty-five  years  of  age. 
Rhodts  V.  BeOy  2  H.  397 xv.  152. 

7.  Where  an  action  has  been  removed  from  the  circuit  court  in  the  county  of 
Alexandria,  to  the  same  court  in  the  county  of  Washington,  pursuant  to  the  8th 
section  of  the  act  of  June  24, 1812,  (2  Stats,  at  Large,  757,)  it  may  be  referred 
to  arbitrators  pursuant  to  the  laws  of  Maryland,  for  those  laws  govern  the 
modes  of  proceeding  after  the  removal.  Alexandria  Canal  Company  v.  Swann^ 
5H.83....XVL815. 

Constitutional  Law,  A  8-10 ;  Exeoittors,  &c  A.  4-7,  C.  4. 


DISTRICT  COURTS. 

Ai>MiBAi.TY ;  Bankrupt  Laws,  D.  ;  Capture  ;  Courts  of  the  United  States  ; 
Jurisdiction;  Practice,  II.;  Pubuc  Lands  of  the  United  States, 
HL  D.  d.  8,  8. 


DIVISION  OF  OPINION. 

Jurisdiction,  A  d.  4. 


HOMICILE. 

For  Effect  of  Commercial  Domicile,  see  Capture,  F. 

1.  Rales  oonceming  the  evidence  of  domicile,  stated.    Mmis  v.  SmiAy  14 
H.  400....  XX.  251. 

2.  A  merchant  having  a  fixed  residence  at  the  place  of  his  birth,  and  cany 
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ing  on  business  there,  does  not  acquire  a  foreign  commercial  character  by  occa- 
sional visits  to  another  country.     The  Nereide^  9  C.  888 ....  iii.  392. 

3.  A  naturalized  citizen,  who,  in  time  of  peace,  returns  to  his  native  country 
for  the  purpose  of  trade,  but  with  the  intention  of  returning  again  to  his  adopted 
country,  continuing  in  the  former  a  jear  after  the  knowledge  of  the  existence 
of  war  between  the  two  countries,  for  the  purpose  of  winding  up  a  complicated 
business,  and  engaging  in  no  new  commercial  transactions  whatever  with  the 

« 

enemy,  and  actually  returning  to  his  adopted  country  in  a  little  more  than  a 
year  after  his  first  knowledge  of  the  war,  is  to  be  considered  as  having  gained 
a  domicile  in  his  native  country,  and  his  goods,  captured  after  the  war,  liable 
to  condemnation.     T^e  Frances^  8  C.  835 ....  iii.  168. 

4.  Where  a  native  citizen  of  the  United  States  emigrated  before  a  declara- 
tion of  war  to  a  neutral  country,  there  acquired  a  domicile,  and  afterwards 
returned  to  the  United  States  during  the  war,  and  reacquired  his  native  domi- 
cile, he  became  a  redintegrated  American  citizen ;  and  could  not  afterwards, 
jlagrante  heUo,  acquire  a  neutral  domicile  by  again  emigrating  to  his  adopted 
country.     27ie  Dos  Hermanos^  2  W.  76 ...  -iv.  81. 

5.  The  native  character  does  not  revert,  by  a  mere  return  to  his  native 
country,  of  a  merchant,  who  is  domiciled  in  a  neutral  country  at  the  time  of 
capture ;  who  afterwards  leaves  his  commercial  establishment  in  the  neutral 
country  to  be  conducted  by  his  clerks  in  his  absence ;  who  visits  his  native 
country  merely  on  mercantile  business,  and  intends  to  return  to  his  adopted 
country.  Under  these  circumstances,  the  neutral  domicile  still  continues.  Th» 
JMendschafty  8  W.  14. . .  .iv.  154. 


DOWER. 

A.  IN  WHAT  ESTATE,  160. 

B.  ASSIGNMENT  OF,  161. 

C.  EXTINGUISHMENT  OF  RIGHT  TO,  161. 

A.    IN  WHAT  ESTATE. 

1.  If  a  wife  join  her  husband  in  a  lease  for  years,  she  is  still  entitled  to 
dower  in  the  rent     Herbert  v.  Wren^  6  C.  870 . . . .  ii.  575. 

2.  Under  the  laws  of  Maryland,  a  mortgage  by  husband  and  wife  of  his  land, 
acknowledged  by  the  wife  upon  privy  examination,  passed  the  legal  estate  aiid 
barred  her  right  of  dower ;  and  of  the  equity  of  redemption,  which  was  left  in 
the  husband,  she  was  not  dowable.     Stelle  v.  GarroU,  12  P.  201  ....  xii.  693. 

8.  Under  the  law  of  Maryland,  before  thcT  act  of  1822,  joint-tenancies  ex- 
isted, and  the  wife  of  a  joint-tenant  was  not  dowable  of  land  so. held.  May- 
hurry  v.  Brien,  15  P.  21 . . .  .xiv.  11. 

4  Nor  did  the  right  of  dower  attach  upon  a  momentary  seisin,  where  the 
husband  mortgaged  back  the  land,  at  the  same  time  when  it  was  oonveyed  to 
him.    lb. 


DOWER.— EJECTMENT.  161 

B.    ASSIGNMENT  OF. 

1.  A  court  of  chancery  cannot  allow  a  part  of  the  pnrchase-money  in  lieu 
of  dower,  when  the  estate  is  sold,  unless  by  consent  of  all  parties  interested. 
Herbert  v.  Wren,  6  C.  370 li.  675. 

2.  Courts  of  chancery  have  concurrent  jurisdiction  with  courts  of  law,  in 
cues  of  dower,  especially  where  partition,  discovery  or  account  is  prayed,  and 
io  cases  of  sale  where  the  plaintiff  is  willing  that  a  sum  in  gross  should  be 
firen  in  lieu  of  dower*    lb, 

C.    EXTINGUISHMENT  OP  BIGHT  TO.    (Election.) 

1.  If  a  devise  of  land  in  Yirginia  to  the  widow,  appear  from  circumstances- 
to  be  intended  in  lieu  of  dower,  she  must  make  her  election,  and  cannot  take- 
both.    Herbert  v.  Wren^  6  C.  870 ii.  575. 

2.  A  clause  releasing  the  right  to  dower  was  inserted  in  an  indenture  after 
the  signatures  of  both  husband  and  wife,  and  began :  '*  And  I,  A.  H.,  wife  of 
H.  H.,  &c."  Hddj  That  it  was  a  part  of  the  san^e  deed,  and  was  a  valid  re- 
lease under  the  laws  of  Alabama.  Dundcu  v.  IRtcheoch,  12  H.  256.  • .  .ziz. 
123. 

3.  If  a  widow,  who  is  also  a  devisee  with  a  power  of  sale,  release  to  a  pur- 
chaser for  a  valuable  consideration,  she  shall  be  deemed  to  convey  in  every 
character  which  enabled  her  to  give  effect  to  her  deed ;  and  she  cannot  set  up* 
that  she  conveyed  only  under  a  power ;  that  she  disaffirmed  the  provision  for. 
herself  in  the  will,  and  took  her  dower,  and  did  not  release  that     lb. 

Suprct,  A.  2. 


EJECTMENT. 

Mksnb  Frofits. 
A   PLEADING,  161. 

B.   PRACTICE,  162. 

C   WHAT  TITLE  WILL  OB  NOT  SUFPOBT  THE  ACTION,  162. 

D,   WHAT  DEFENCE  MAY  BE  SHOWN,  168. 

A.    PLEADING. 

.  1.  In  Vermont,  tenants  in  common  may  join  in  an  action  of  ejectments 
fiicfa  V.  Rogertj  4  G.  165 . . .  .iL  57. 

2.  A  general  descrip^on  of  a  lot,  as  lying  between  a  certain  street  and  river, 
ia  Boffident  in  ejectment.     Barclay  v.  HoweWt  Lessee,  6  P.  498 . . . .  x.  202. 

3.  Though  the  demise,  laid  in  an  action  of  ejectment,  is  a  fiction,  it  must  be 
80  laid  that,  if  true,  the  action  would  be  supported.  Binnei/s  Lessee  v.  Ohesct' 
peaks  and  Ohio  Canal  Company,  8  P.  214 xi.  73. 

14* 
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4.  The  date  of  the  demise,  tinder  a  videlicet,  may  be  rejected  as  surpluaa^ 
if  it  appear  hj  the  declaration  in  ejectment  that  the  ouster  was  after  the  entry 
under  the  demise.      Woodward  v.  Brown,  18  P.  1 . . .  .xiii.  1. 

5.  Where  the  right  of  entry  is  under  the  title  of  a  feme  covert,  the  demise 
may  be  laid  in  the  names  of  the  husband  and  wife,  or  in  the  name  of  the  hns- 
band  alone.     lb. 

B.    PRACTICE. 

1.  Though  an  amendment  extending  the  term  in  an  action  of  ejectment  might 
have  been,  and  ought  to  have  been  allowed  by  the  circuit  court,  a  refusal  to 
allow  it  cannot  be  assigned  as  error.     Walden  v.  Oraig,  9  W.  576 . . . .  vi.  192. 

2.  In  an  action  of  ejectment  for  a  tract  of  land,  described  in  the  declaration 
by  metes  and  bounds,  the  jury  may  find  a  yerdict  for  the  plaintiff  as  to  part  of 
the  tract,  and  for  the  defendant  as  to  the  residue  ;  and  if  they  do  so,  the  judg- 
ment should  conform  to  the  verdict.  It  is  error  for  the  court  to  order  a  general 
yerdict  and  judgment  for  the  whole  land,  upon  such  a  finding.  M^ Arthur  t. 
Porter,  6  P.  205 x.  89. 

3.  If  the  defendant  in  ejectment  dies,  the  judgment  is  to  be  reviyed  against 
his  heirs  and  the  terre-tenants,  but  his  executor  need  not  be  made  a  party  to 
the  scire  facias,     WaldefCs  Lessee  v.  Grains  Heirs,  14  P.  147. . .  .xiii.  894. 

4.  In  scire  facias,  to  revive  a  judgment  in  ejectment,  it  is  sufficient  to  aver 
that  the  term  recovered  is  yet  unexpired,  without  further  describing  it.    lb. 

5.  The  court  has  jurisdiction  to  allow  an  amendment  of  the  demise,  laid  in  a 
declaration,  after  judgment,  without  notice,  the  parties  being  presumed  to  be 
before  the  court,  for  that  and  all  other  things  in  the  power  of  the  court,  in  the 
suit     lb. 

ExEOUTORS,  dbc  A.  11 ;  Practice,  II.  E.  8. 


C.    WHAT  TITLE  WILL  OR  NOT  SUPPORT  THE  ACTION. 

JuDOHBBrrs,  &o.  B.  S. 

1.  The  rule  that  a  pkdntiff  in  ejectment  must  recover  on  the  strength  of  Ins 
own  title,  must  be  limited  and  explained  by  the  nature  of  each  case  as  it  arisen 
Love  y.  SimnCs  Lessee,  9  W.  515. . • . vi.  161. 

2.  A  mere  intruder  cannot  enter  on  a  person  seised,  eject  him,  and,  when 
sued,  question  his  title,  or  set  up  an  outstanding  title  in  another :  the  prior 
peaceable  possession  of  the  plaintiff  is  enough  to  enable  him  to  recover  in  eject- 
ment against  one  having  no  title.     Ohristy  v.  Scott,  14  H.  282. ..  .xx.  188. 

Same  v.  Findiey,  14  H.  296..,. xx.  189.     Same  v.  Toung,  14  H.  296 

XX.  189.     Same  v.  Henley,  14  H.  297 ^.  189. 

8.  One  tenant  in  common  cannot  maintain  ejectment  against  his  co-tenant, 
without  actual  ouster.    Bamita^s  Lessee  v.  Oasey,  7  C.  456. . .  .ii.  618. 

4.  In  Tennessee,  tenants  in  common  may  declare^ on  a  joint  demise,  and 
recover  according  to  the  title  adduced.  Poole  v.  Fleeter,  11  P.  185. . .  .xii. 
895. 

5.  The  plaintiff  in  ejectment  having  shown  title  in  himself,  to  50,000  acres, 
excepting  thereout  11,000  acres,  is  bound  to  prove  a  trespass  by  the  defendam 
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oa  some  part  of  the  tract  of  50,000  acres  not  included  in  that  of  11,000. 
Hawkins  v.  Bameifn  Leisee,  5  P.  457 . . . .  ix.  423. 

6.  In  ejectment,  if  it  appear  that  the  lessor  died  before  the  date  of  the  demise 
laid  in  the  declaration,  the  plaintiff  cannot  recover.  Gotinor  v.  Bradley^  1  H. 
211...,xiv.  674 

7.  Under  the  4  Geo.  IL  c*  28,  to  give  a  right  to  recover  in  ejectment  for 
non-payment  of  rent,  it  must  be  proved  that  on  some  day  between  the  time 
when  the  rent  fell  due  and  the  day  of  the  demise,  there  was  not,  on  the  land, 
sufficient  property  liable  to  distress  to  countervail  the  arrears,  and  this  must 
appear  from  the  result  of  an  examination  of  every  part  of  the  premises.    Ih. 

D.    WHAT  DEFENCE  MAY  BE  SHOWN.    (Judgments,  &c.  B.  8.) 

1.  Tboagh  a  stranger  cannot  set  up  an  outstanding  satisfied  mortgage,  to  de- 
feat an  action  of  ejectment,  yet  the  equitable  owner  of  the  land  may  do  so. 
PtkzY.  Clarie,  5  T.  4^1 ix.  435. 

2.  An  outstanding  title  may  be  set  up  by  the  defendant  in  an  action  of  eject- 
ment,  where  the  plaintiff  claims  solely  under  a  paper  tide,  and  the  effect  of  the 
outstanding  title  is  to  show  that  nothing  passed  to  the  plaintiff  by  his  paper 
tide.    Manh  v.  Avohsy  8  H.  228 xvii.  565. 

8.  A  conveyance  pendente  lite^  by  the  lessor  in  ejectment,  does  not  defeat  the 
action.    RMman  v.  CampheOj  3  W.  212 iv.  200. 

4.  It  is  not  a  defence  to  an  action  of  ejectment,  that  the  defendant  holds  a 
bond  of  the  plaintiff,  conditioned  to  oonvey  the  land  to  him.  He  must  resort 
to  a  court  of  equity.     Woikine  v.  HolmaiCe  Leseeey  1 6  P.  25 ... .  xiv.  174 

5.  The  grantee  of  one  tenant  in  common  may  defend  his  possession  upon  that 
tide.    WehtUr  v.  Bdd,  11  H.  437 ... .  xviii.  678. 

Dedication,  2-5. 


ELECTION. 

DowEB,  C;  Husband  and  Wife,  B. 

Where  a  testator  had  given  a  bond  to  vest  in  trustees  for  his  intended  wife  a 
ram  of  money,  and  the  interest,  for  her  maintenance,  and  the  marriage  was 
solemnised,  and  by  his  will  the  testator  made  a  provision  for  his  wife,  it  was 
held,  under  the  circumstances,  that  the  bequest  was  in  lieu  of  the  settlement, 
bat  that  the  wife  had  her  election  to  take  either.  Eknter  v.  Bryant^  2  W.  32 
•  •  •  .iv.  13. 


EMBAEGO  AND  NON-INTERCOURSE. 

For  Poweb  of  Congbess  BsspECTiNa,  tee  Constitutional  Law,  A 
ACTS  WHICH  ARE  OR  ARE  NOT  PROHIBITED,  164. 
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B.  PENALTIES  AND  FORFEITURES,  166. 

C.  PROCEDURE,  166. 

A.    ACTS  WHICH  ARE  OR  ARE  NOT  PROHIBITED.    (Vis  Majob.) 

1.  An  embargo  bond,  conditioned  to  land  a  cargo  at  some  port  in  the  United 
States,  "  dangers  of  the  seas  excepted,"  is  not  forfeited,  if  the  vessel  be  forced 
bj  stress  of  weather  to  put  away  for  a  foreign  port,  and  tlie  cargo  is  there 
landed  by  an  order  of  the  local  government.     United  States  v.  HaU,  6  C.  171 

.   •   •    •  lla    OOD* 

2.  If  a  vessel  go  to  an  interdicted  port,  it  is  incumbent  on  the  claimant  to 
excuse  the  primd  facie  breach  of  the  law,  by  proving  clearly  the  necessity  for 
doing  so.     Brig  James  Wells  v.  United  States,  7  C.  22 . . . .  ii.  440. 

3.  Under  the  Sd  section  of  the  embargo  act  of  January  9,  1808,  (2  Stats,  at 
Large,  453,)  a  mere  transshipment  of  cargo  from  one  vessel  to  another,  in  a  port 
of  the  United  States,  did  not  work  a  forfeiture.  Schooner  PauUna's  Cargo  t. 
United  States,  7  C.  52 ii,  452, 

4.  It  is  not  a  violation  of  the  act  of  congress  of  June  13,  1798,  (1  Stats,  at 
Large,  565,)  for  the  master  of  a  vessel,  driven  by  stress  of  weather  to  enter  into 
a  French  port,  and  there  land  her  cargo,  part  being  seized  for  the  use  of  the 
government,  and  the  residue  not  permitted  to  be  reladen,  or  sold,  except  for  the 
produce  of  the  country,  to  take  away  such  produce.    HaUet  v.  Jenks,  3  C.  210 

....i.  560. 

5.  A  vessel  and  cargo  belonging  to  one,  who  though  bom  in  the  United 
States,  was  a  resident  in  a  Danish  island,  and  had  taken  an  oath  of  allegianoe 
to  the  king  of  Denmark,  is  not  liable  to  forfeiture  under  the  act  of  the  27th  of 
February,  1800,  (2  Stats,  at  Large,  7,)  suspending  intercourse  with  France. 
Murray  v.  Schooner  Charming  Betsey^  2  C.  64. . .  .i.  450.  Sands  v.  Knox, 3 
C.  499.... i. -649. 

6.  A  person  thus  circumstanced  is  not  under  the  protection  of  the  United 
States.     lb.     lb, 

7.  The  5th  section  of  the  act  of  the  9th  of  February,  1799,  (1  U.  S.  Stats, 
at  Large,  615,)  does  not  authorize  the  seizure  of  a  vessel  bound  from  a  French 
port.     Little  v.  Barreme,  2  C.  170 ...  .L  465. 

8.  Produce  of  a  foreign  country  once  imported  into  the  United  States,  and 
exported  thence  to  a  foreign  port,  cannot  be  again  brought  hither  under  the 
non-intercoui*se  act  of  March  1,  1809,  (2  Stats,  at  Large,  528.)  Schotmer 
Hoppet  V.  United  States,  7  C.  389 ii.  585. 

9.  Under  the  non -intercourse  laws  in  force,  March  15, 1811,  a  vessel  could 
not  lawfully  sail  from  a  foreign  port  with  a  cargo,  bound  for  a  port  of  the  United 
States,  and  come  into  the  waters  of  the  United  States,  for  the  purpose  of  making 
inquiry  if  she  might  land  her  cargo.  Brig  Penobscot  v.  United  States,  7  C 
356. . .  .ii.  568. 

10.  If  the  vessel  of  neutrals  be  destroyed  by  captors  on  the  high  seas,  it  is 
not  a  violation  of  the  non -intercourse  act,  2  Stats,  at  Large,  528,  to  return  to 
the  United  States  in  a  vessel  given  to  them  on  the  high  seas,  and  to  bring  in 
her  cargo.     The  Adventure,  8  C.  221 ... .  iii.  100. 

11.  Under  the  non-intercourse  act  of  June,  28, 1809,  (2  Stats,  at  Laiige,  550,) 


EMBARGO  AND  NON-INTERCOURSE.  105 

a  vessel  could  not  proceed  to  a  prohibited  port,  even  in  ballast     The  Ship 
Richmond  v.  VhtUd  SlateSy  9  G.  102 iii.  285. 

12.  Under  the  non-intercourse  act  of  1809,  (2  Stats,  at  Large,  528,)  a  vessel 
Irom  Great  Britain  had  a  right  to  lay  off  the  coast  of  the  United  States,  to  re- 
ceive instructions  from  her  owners  in  New  York ;  and  if  necessary,  to  drop 
aachor,  and  in  case  of  a  storm,  to  make  a  harbor ;  and  if  prevented  by  a  mu* 
tiny  of  her^crew  from  putting  out  to  sea  again,  might  wait  in  the  waters  of  the 
United  States  for  orders.  United  States  v.  The  Cargo  of  the  Ship  Fanny,  9  C. 
181.... iii.  322. 

13.  A  question  of  fact  under  the  non-intercourse  act  of  the  28th  of  June, 
1809,  (2  Stats,  at  Large,  550.)     The  Octavta,  1  W.  20 iii.  451. 

14.  Under  the  dd  section  of  the  act  of  congress,  of  the  28th  of  June,  1809, 
(2  Stats,  at  Large,  550,)  every  vessel  bound  to  a  foreign  permitted  port,  was 
obliged  to  give  a  bond,  with  condition  not  to  proceed  to  any  port  with  which 
commercial  intercourse  was  not  permitted,  nor  to  trade  with  such  port.  The 
Edward,  1  W.  261 . . .  .iii.  540. 

15.  The  non-intercourse  act  of  the  18th  of  April,  1818,  (3  Stats,  at  Large, 
432,)  does  not  prohibit  the  coming  of  British  vessels  from  a  British  closed  port, 
through  a  foreign  port,  (not  British,)  where  the  continuity  of  the  vo;  age  is 
fidrly  broken.     J%«  Pt«,  8  W.  371 v.  450. 

16.  If  a  British  ship  come  from  a  foreign  port  (not  British)  to  a  port  of  the 
United  States,  the  continuity  of  the  voyage  is  not  broken,  and  the  vessel  is  not 
liable  to  forfeiture  under  the  act  of  April  18, 1818,  (3  Stats«  at  Large,  432,) 
by  touching  at  an  intermediate  British  closed  port,  from  necessity,  in  order  to 
procure  provisions,  without  trading  thero.  The  Frances  and  Eliza,  8  W.  398 
...  .v.  458. 

17.  Under  the  embargo  act  of  January  9,  1808,  (2  Stats,  at  Large,  453,  § 
3,)  a  departure  from  port  without  a  clearance  is  necessary  to  consummate  the 
offence.     Sloop  Active  v.  United  States,  7  C.  100 . . . .  ii.  469. 

18.  Sailing  within  the  port,  with  intent  to  depart,  is  not  sufficient.     lb. 

19.  The  embargo  act  of  the  25th  of  April,  1808,  (2  Stats,  at  Large,  499,) 
related  only  to  vessels  ostensibly  bound  to  some  port  in  the  United  States,  and 
a  seizure  after  the  termination  of  the  voyage  is  unjustifiable ;  and  no  further 
detention  of  the  cargo  is  lawful  than  what  is  necessarily  dependent  on  the 
detention  of  the  vessel.     Otis  v.  Walter,  2  W.  18. . .  .iv.  7. 

20.  It  is  not  indispensable  to  the  termination  of  a  voyage  that  the  vessel 
should  arrive  at  her  original  destination ;  but  it  may  be  produced  by  stranding, 
stress  of  weather,  or  any  other  cause  inducing  her  to  enter  another  port  ^  ith  n 
view  to  terminate  her  voyage  bond  fide*    lb. 

21.  But  if  a  vessel,  not  actually  arriving  at  her  port  of  original  destination, 
excites  an  honest  suspicion  in  the  mind  of  the  collector  that  her  demand  of  a 
permit  to  land  the  cargo  was  merely  colorable,  this  is  not  a  termination  of  the 
voyage  so  as  to  preclude  the  right  of  detention.     lb. 

22.  Under  the  embargo  act  of  the  22d  December,  1807,  (2  Stats,  at  Large, 
451,)  the  words  *'  an  embargo  shall  be  laid,"  not  only  imposed  upon  the  public 
officers  the  duty  of  preventing  the  departure  of  registered  or  sea-letter  vessels 
on  a  foreign  voyage,  but  prohibited  their  sailing,  and  consequently  ren- 
dered them  liable  to  forfeiture  under  the  supplementary  act  of  the  9th  of 
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January,  1808,  (2  Stats,  at  Large,  453.)     The  William  King,  2  W.  148.... 
iv.  68. 

23.  In  snch  case,  if  the  vessel  be  actually  and  bond  fide  carried  by  force  to 
a  foreign  port,  she  is  not  liable  to  forfeiture.     Ih, 

24.  The  court  being  of  opinion,  under  the  facts  and  circumstances  of  the  case, 
that  the  capture  under  which  it  was  alleged  the  vessel  was  compelled  to  go  to 
a  foreign  port,  was  fictitious  and  collusive,  the  decree  of  condemnation  in  the 
court  below  was  affirmed.     Ih. 

25.  Under  the  embargo  act  of  January  9,  1808,  (2  Stats,  at  Large,  453,  s. 
3,)  the  offence  was  not  complete  until  the  arrival  of  the  vessel  at  a  foreign  port. 
But  on  her  return,  the  vessel  was  liable  to  seizure.  UniUdSiaUi  v.  BrigEUza 
7C.  113....ii.  476. 


B.    PENALTIES  AND  FOBFEITUREa 

1.  The  act  of  March  12,  1808,  (2  Stats,  at  Large,  473,)  does  not  inflict  t 
forfeiture,  if  the  vessel  was  forced  by  stress  of  weather  into  an  interdicted  poit 
Durousseau  v.  United  States,  6  C.  307. . .  .ii.  412. 

2.  The  2d  section  of  the  embargo  act  of  April  25, 1808,  (2  Stats,  at  Large, 
499,)  only  directs  a  clearance,  but  does  not  inflict  any  forfeiture.  Schooner 
Paulina  v.  United  States,  7  C.  52. . .  .ii.  452. 

3.  The  forfeiture  of  goods,  for  violation  of  the  non-intercourse  act  of  March 
1,  1809,  (2  Stats,  at  Large,  528,)  takes  place  upon  the  commission  of  the 
offence,  and  avoids  subsequent  sale  to  an  innocent  purchaser,  although  there  may 
have  been  a  regular  permit  for  landing  the  goods,  and  although  the  duties  may 
have  been  paid.     United  States  v.  One  Thousand  Nine  Hundred  and  Sixtji 

Bags  of  Ooffee,%  C.  398 iiL188;  United  States  v.  2%e  ifar«,  8  C. 417.... 

iii.  199. 

C.  PROCEDURE. 

1.  By  the  llih  section  of  the  act  of  25th  April,  1808,  (2  Stats,  at  Large, 
501,)  the  collector  had  no  right  to  detain  a  vessel  and  cargo  aHer  her  arrival  at 
her  port  of  destination,  under  a  suspicion  that  she  intended  to  violate  the  embarga 
OHs  V.  Bacon,  7  C.  589 ii.  677. 

2.  Under  the  11th  section  of  the  embargo  act,  of  25th  April,  1808,  (2  Stats, 
at  Large,  499,)  the  collector  was  justified  in  detaining  a  vessel  by  his  honest 
opinion  that  there  was  an  intention  to  violate  or  evade  the  provisions  of  the 
embargo  laws.  It  was  not  necessary  for  him  to  show  that  his  suspicion  was 
reasonable.     OrotoeU  v.  JifFadan,  8  C.  94. . .  .iii.  38. 

3.  Under  the  embargo  law  of  April  25,  1808,  (2  Stats,  at  Large,  499,  §  11,) 
the  collector  was  justified  in  detaining  a  vessel,  if  he,  in  fact,  entertained  an 
opinion  that  the  law  was  about  to  be  violated ;  he  was  not  bound  to  show  prob- 
able cause  for  that  opinion,  or  due  diligence  in  forming  it.  Otis  v.  Watldns,  9 
C.  339....  iii.  374. 

4.  But  it  was  competent  for  the  ship-owner  to  show  malice,  and  that  the  col- 
lector acted  from  that  motive,  and  in  fact  had  not  the  said  opinion.     Ih. 

5.  AVhere  a  seizure  was  made,  under  the  1 1th  section  of  the  embargo  act  of 
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April,  1808,  (2  Stats,  at  Large,  499,)  it  was  determined  that  do  power  is  given 
bj  law  to  detain  the  cargo  if  separated  from  the  vessel,  and  that  the  owner  had 
a  right  to  take  the  cargo  oat  of  the  vessel,  and  to  dispose  of  it  in  any  way  not 
prohibited  by  law ;  and,  in  case  of  its  detention,  to  bring  an  action  of  replevin 
therefor  in  the  state  court     Slocum  v.  Mayherryj  2  W.  1 . . . .  iv.  1. 

6.  Under  the  embargo  act  of  the  25th  April,  1808,  (2  Stats,  at  Large,  499,) 
if  a  vessel,  not  actually  arriving  at  her  port  of  original  destination,  excites  an 
honest  suspicion  in  the  mind  of  the  collector  that  her  demand  of  a  permit  to  land 
the  cargo  was  merely  colorable,  this  is  not  a  termination  of  the  voyage  so  as  (o 
prechide  the  right  of  detention.     OtU  v.  Walter ^  6  W.  588 ...  .v.  175. 

7.  During  the  detention  of  the  vessel,  if  the  collector  actually  believes  thai 
the  cargo  can  be  best  preserved  by  landing  it,  and  will  do  it  at  his  own  expense, 
sadi  a  landing  is  not  necessarily  a  conversion.     lb, 

8.  Under  the  embargo  act  of  the  25th  of  April,  1808,  (2  Stats,  at  Large, 
499,)  the  collector  is  protected  in  the  honest  exercise  of  his  discretion  in  detain- 
ing the  vessel  and  securing  both  vessel  and  cargo,  until  an  actual  termination  of 
d»  voyage.     OHm  v.  Walter,  11  W.  192 vi.  557. 

9.  Whether  the  voyage  has  terminated  is  a  question  of  fact,  and  if  the  voyage 
be  colorably,  but  not  really  terminated,  the  collector  may  detain  the  vessel,,  if 
he  has  honest  suspicions.    Bh 
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Constitutional  Law,  J.  28. 


ENTAILS- 


The  settled  construction  of  the  act  of  New  York,  for  abolishing  entails,  passed 
m  1786,  is,  that  it  includes  estates  tail  in  remainder  and  vests  in  the  remainder- 
man a  fee-simple,  subject  only  to  the  life-estate  of  the  tenant  in  possession ;  and 
this  construction  of  the  statute,  by  which  a  rule  of  property  has  been  established, 
is  followed  by  this  court     Van  ReMsdaer  v.  Kearney,  11  H.  297 ....  xviii.  631. 


EQXnTY. 

Foa  PRINCIFL1E8  OF  EqUITT  LAW,  AND   FOR    SfEGIFIO  BlMBDIXB,  $€€  APFBO- 

FRiATS  Titles. 
A.   JUBISDICnON,  168. 

a    PLEADING,  170. 

a.  GENEBALLT. 

b.  OP  AN  OBIGINAL  BILL. 

1.  PARTIES. 

2.  MULTIFABIOnSNRSS. 
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3.  PBATEIU 

4.  OTHER  HATTEB8. 

c.  OF  A  SUPPLEMENTAL  BILL. 

d.  OF  A  GROSS  BILL. 

e.  OF  A  BILL  OF  BEVIVOB. 

f.  BILLS  OF  DISCOVEBT,  INTEBPLEADEB,  AND  BEVIEW. 

g.  DEMUBBEB. 

h.  PLEA  AND  ANSWEB  IN  SUPPOBT  OF  PLEA. 

L  ANSWEB. 

1.  EFFECT   OF,  AS    EVIDENCE,   WAIVER,   OR  OTHERWISE. 

2.  BUFFICIENCT  AND   EXCEPTIONS. 

J.    BEPUOATION. 
C.    PRACTICE,  180. 

1.  GENERALLY. 

2.  PROCESS   AND   SERVICE. 
8.  TIME  FOR  DOING  ACTS. 

4  ISSUES   AND   THEIR  EFFECTS,  AND   EXCEPTIONS   THEREON. 

5.  PROOFS   AND   EVIDENCE. 

6.  DAMAGES. 

7.  AMENDMENTS. 

8.  HEARINGS   ON  BILL   AND   ANSWER,  AND   OTHERWISE. 

9.  REFERENCES,  REPORTS,  AND    EXCEPTIONS. 

10.  REHEARING. 

11.  RECEIVERS. 

12.  DECREES,  AND  HEREIN  OF  TAKING  BILLS,  PRO  CONFE8SO. 

A.    JURISDICTION. 

Account,  B.;  Charity,  C;  Doweh,  B.;  Injunction;  Interplbader ;  Judg- 
ments AND  Decrees,  E.;  Laws  or  the  several  States,  B.  7;  Lien,  B.; 
Mistake  ;  Public  Lands  or  the  United  States,  IY.  B.  C.  ;  Trusts. 

1.  The  16th  section  of  the  judiciarj  act,  (1  Stats,  at  Large,  82,)  which  pro- 
hibits suits  in  equity  where  there  is  a  plain,  adequate,  and  complete  remedy  at 
law,  is  merely  declaratory,  making  no  alteration  in  the  rules  as  to  equitable 
remedies.    Boyce^s  Executon  v.  Ortmdy^  3  P.  210.  • . . viii.  377. 

2.  To  determine  whether  there  is  a  plain,  adequate,  and  complete  remedy  at 
law,  so  as  to  prevent  a  resort  to  the  equitable  powers  of  the  courts  of  the  Uni- 
ted States,  reference  must  be  had  to  the  principles  of  the  common  law  of 
England,  and  not  to  the  laws  of  the  State  where  the  court  sits.  RohiitMon  v. 
OampbeU,  3  W.  212 iv.  200. 

3.  If  the  state  laws  have  given  a  legal  remedy  founded  on  an  equitable  title, 
the  equity  jurisdiction  of  the  circuit  court  is  not  affected  thereby.     lb. 

4.  To  bar  a  suit  in  equity,  the  remedy  at  law  must  be  as  efficient  to  the  ends 
of  justice,  and  its  complete  and  prompt  administration,  as  the  remedy  in  eqoity. 
Boj^e*8  Executwrs  v.  Grundy,  8  P.  210 viii.  877. 
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5.  If  an  equitable  title  be  merged  in  a  granti  the  party  has  no  relief  in  equity 
Fretion  v.  TretMe,  7  C.  354. . .  .ii.  567. 

6.  In  a  case  of  fraud,  trust,  or  contract,  the  jurisdiction  of  a  court  of  equity 
is  sustainable,  wherever  the  person  is  found,  though  the  decree  may  affect  lands 
without  its  jurisdiction.    Massie  y.  WatU^  6  C.  148  • . . .  ii.  345. 

7.  Fraud  being  alleged,  equity  has  jurisdiction.  SheUon  v.  Tiffin,  6  H.  168 
.,..xvi.  643. 

8.  Although  courts  of  equi^  have  concurrent  jurisdiction  with  courts  of  law, 
in  all  matters  of  fraud,  yet,  where  the  cause  has  already  been  tried  and  deter- 
mined by  a  court  of  law,  a  court  of  equity  cannot  take  cognizance  of  it,  unless 
there  be  the  addition  of  some  equitable  circumstance  to  give  jurisdiction.  Smith 
?.  IP  her,  9  W.  532 vi.  169. 

9.  In  such  a  case,  some  defect  of  testimony  or  other  disability,  which  a  court 
of  law  cannot  remove,  must  be  shown  as  a  ground  for  resorting  to  a  court  of 
equity.    Ih, 

10.  If  a  court  of  equity  has  jurisdiction  to  compel  a  discovery,  it  may  go  on 
and  give  relief,  though  the  daim  be  legal ;  but  it  will  not  do  so,  if  no  material 
discovery  is  made  by  the  answer.  JRussell  v.  Claries  Executort,  7  C.  69 ... . 
iL459. 

11.  A  court  of  equity  will  not  interfere  between  a  donee  of  land  by  deed, 
and  a  devisee  under  a  will  of  the  donor,  in  a  case  where  there  is  no  fraud. 
Vien  V.  Montgomery,  4  C.  177 . . .  .iL  61. 

12.  A  court  of  equity  has  not  jurisdiction  of  a  biU  which  states  only  that  the 
comphiinant,  being  a  judgment  creditor,  obtained  an  execution,  and  had  it  levied 
by  the  marshal,  on  property  of  the  debtor,  and  that  this  property  was  taken 
from  the  marshal  by  the  sheriff,  under  an  order  of  a  state  court  of  chancery, 
founded  on  a  fraudulent  deed  of  trust,  under  which  the  person  named  as  defend- 
ant pretends  to  claim  the  property*  There  is  a  pkdn  and  complete  remedy  at 
kw.    Knox  V.  Smith,  4  H.  298 xvL  122. 

13.  A  court  of  the  United  States  cannot  enjoin  proceedings  in  a  state  court 
Diggt  v.  WolcM,  4  G.  179 iL  63. 

14.  Though  the  land  law  of  Kentucky  furnishes  a  remedy  for  trying,  at  law, 
rights  under  entries,  previous  to  ihi^  emanation  of  a  patent,  yet  a  court  of  equity 
has  jurisdiction,  upon  the  ground  that  an  entry  is  notice,  and  a  legal  title  after- 
wards acquired  is  subject  to  the  equitable  right     Bodley  v.  Taylor,  5  C.  191 

•  •  •  •  IL  ZZo» 

15.  This  jurisdiction  is  to  be  exerted,  in  conformity  with  the  principles  of 
equity,  and  not  merely  upon  the  rules  which  would  govern  a  court  of  law.     Ih. 

16.  A  decree  having  been  made  for  a  sale  of  real  property  conveyed  to  a 
trustee  to  secure  payment  of  a  debt,  a  bill  does  not  lie  to  restrain  the  sale  on 
account  of  a  claim  to  set-off  an  independent  debt,  no  peculiar  equity,  such  as 
the  insolvency  of  the  debtor,  the  plaintiff  in  the  first  suit,  having  intervened. 
Dade  V.  trwin,  2  H.  383 xv.  146. 

17.  .Courts  of  equity  do  not  take  jurisdiction  to  compel  offsets  of  unconnected 
debts,  generally ;  there  must  be  some  special  ground  for  the  relief,  such  as 
mutual  credit  on  the  faith  of  the  debts.    Ih. 

18.  A  court  of  equity  will  not  interfere  to  compel  an  ofl&et  of  a  stale  and 
soqncions  daim«    Ih* 

CUBT.  DIG.  15 
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19.  The  qnestion  whether  the  tide  of  a  township  to  the  sixteenth  sedioD 
reserved  for  school  lands  bj  the  acts  of  March  8, 1803,  (2  Stats,  at  Large, 
283,)  and  April  21,  1806,  (2  Stats,  at  Lai^e,  401,)  shall  prevail  against  the 
title  of  a  Choctaw  Indian,  under  his  actual  occupancy,  and  the  relinquishment 
to  him  of  the  ultimate  title  of  the  United  States  bj  treaty,  is  a  question  of  law, 
and  a  court  of  equity  should  not  pass  upon  it  in  a  bill  for  that  purpose  only. 
Gaines  ▼.  NichokoUj  9  H.  356. . .  .xviii.  174 

20.  A  court  of  equity  has  jurisdiction  to  compel  a  bank  to  open  its  transfer 
books  and  permit  a  transfer  of  its  stock.  Meehamaf  Bank  of  Alexandria  v. 
Seton,  1  P.  299 . . .  .vii.  585. 

21.  Where  all  the  property  of  the  late  Bank  of  the  United  States  had  beea 
assigned  by  a  general  assignment  in  trust  to  assignees,  for  the  purpose  of  ]iqiii> 
dating  its  affairs,  it  is  clear  that  a  suit  in  equity  may  be  maintained  by  the  as- 
signees against  the  parties  to  the  notes.  Lenox  y.  Boberts^  2  W.  878 . . . .  iv. 
189. 

22.  In  Kentucky,  where  a  holder  of  a  note  or  bill  can  have  no  remedy  at 
law  against  a  remote  indorser,  he  may  sue  him  in  equity.  Bank  of  the  DhUed 
States  V.  Weidger,  2  P.  881 . . .  .vilL  129. 

28.  It  is  of  no  importance  that  the  indorser  received  no  considerati<Hi.    /&. 

24.  In  that  State,  every  reasonable  effort  must  be  made  to  recover  of  the 
drawer  before  resorting  to  the  indorser.    Ih* 

25.  If  the  obligee  of  a  bond  obtain  titles  in  his  own  name  for  part  aH  ^ 
lands,  the  assignment  of  which  to  the  obligor  was  the  consideration  of  the  bond, 
and  suffer  the  titles  to  the  residue  of  the  lands  to  be  lost  by  the  non-payment  of 
taxes,  a  court  of  equity  will  not  lend  its  aid  to  carry  into  effect  a  judgment  at 
law  upon  the  bond.  SkULem^s  Executors  v.  Mojfs  JSxecutorSj  4  C.  187. ..  .ii. 
45. 

26.  Though  it  may  be  necessary  to  ascertain  unliquidated  damages,  this  does 
not  defeat  the  jurisdiction  of  a  court  of  equity ;  it  may  be  done  by  a  master,  or 
by  an  issue  of  quantum  damnificatus.    Kekey  ▼.  Hohby^  1 6  P.  269 ....  xiv.  290. 

27.  A  court  of  equity  cannot  make  a  decree  for  the  penalties  incurred  lor 
violation  of  copyright     Stevens  v.  CRctdding^  17  H.  447 ....  xxi.  604 

28.  But  may  decree  an  account  of  profits  under  the  prayer  for  general  relief 
lb. 

Contract,  C.  14 ;  Disooyebt,  8 ;  Executors,  &c  A.  17 ;  Partnership, 

D.  1 ;  Specific  Performance,  B.  7. 

B.   PLEADING. 

a.    GEKEBALLT. 

AfrOf  B.  b.  4. 

1».   OF  AN  OBIGINAL  BILL. 
1.  PARTIES. 

1.  Rules  respecting  the  joinder  and  dispensing  with  parties  to  suits  in  equity 
in  the  courts  of  the  United  States.   ShieMs  v.  Barrow,  17  H.  180 xzl  409. 

2.  A  contract  cannot  be  rescinded  by  a  decree,  without  having  before  the 
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eoart  all  the  parties  whose  rights  will  be  affected  thereby ;  and  an  entire  con- 
tract of  compromise  cannot  be  rescinded  in  part,  and  left  to  stand  as  to  the  res- 
idae.    lb. 

3.  The  act  of  February  28, 1889,  (5  Stats,  at  Large,  821,)  relates  solely  to 
the  non-joinder  of  persons  out  of  the  reach  of  process.     Ih. 

4.  The  47th  rule  for  equity  practice  is  only  a  declaration  of  the  effect  of 
previous  decisions  of  this  court,  and  does  not  enable  a  circuit  court  to  make  a 
decree  which  must  affect  the  rights  of  absent  persons.     Ih. 

5.  Under  the  Stat.  5  Geo.  II.,  making  lands  in  the  colonies  liable  for  debts, 
the  lands  of  a  deceased  debtor  in  Georgia  may  be  so  charged  without  making 
the  heir  a  party  to  the  suit  for  that  purpose.  Telfair  v.  SUcuTs  ExecutorSy 
2C.407....i.  514. 

6.  To  a  bill  by  purchasers  from  the  judgment  debtor,  to  set  aside  a  legal 
title  to  lands  obtained  by  the  levy  of  an  execution,  upon  the  ground  that  the 
judgment  was  satisfied  before  the  levy,  both  the  judgment  debtor  and  creditor 
are  necessary  parties,  though  the  judgment  creditor  was  not  a  purchaser  under 
the  levy.    Field  v.  Holland,  6  C.  8 ii.  808.  ' 

7.  Being  made  parties,  the  answer  of  the  judgment  creditor  is  evidence 
against  the  complainants ;  but  the  answer  of  the  judgment  debtor  is  not  evi- 
dence in  their  favor  against  the  other  defendants.    Ih. 

8.  Assignees  in  bankruptcy  are  indispensable  parties  to  a  bill  against  the 
bankrupt  and  certain  persons  to  whom  he  conveyed  property  in  trust  before  he 
was  decreed  a  bankrupt.    RuneU  v.  Olarl^e  Meecutora,  7  C.  69 ....  ii.  459. 

9.  Upon  a  bill  filed  by  the  United  States,  proceeding  as  ordinary  creditors 
against  the  debtor  of  their  debtor  for  an  account,  &c,  the  original  debtor  to  the 
United  States  ought  to  be  made  a  party,  and  the  account  taken  between  him 
and  his  debtor.     United  States  v.  Bbwlandy  4  W.  108 iv.  860. 

10.  A  judgment  at  law  cannot  be  enjoined  without  making  the  judgment 
creditor  a  party  ;  it  is  not  enough  that  the  defendant  admits  himself  to  be  the 
owner  of  the  judgment ;  such  an  admission  may  be  collusive.  Marshall  y.  Bev- 
eHey,  5  W.  318 iv.  641. 

11.  A  bill  in  equity  to  enjoin  a  judgment  at  law  is  not  to  be  considered  as 
an  original  bill,  and  therefore  it  is  not  necessary  in  a  court  of  limited  jurisdio- 
tbn  to  make  other  parties,  if  the  introduction  of  those  parties  should  create  a 
doubt  as  to  the  jurisdiction  of  the  court   Simms  v.  GtUhrie,  9  C.  19 . . .  .iii.  286. 

12.  A  final  decree  in  equity,  or  an  interlocutory  decree,  which  in  a  great 
measure  decides  the  merits  of  the  cause,  cannot  be  pronounced  until  all  the 
parties  to  the  bill,  who  are  parties  in  interest,  are  before  the  court.  Conn  v. 
Penn,  5  W.  424 iv.  690. 

18.  In  a  suit  demanding  the  specific  performance  of  a  contract,  by  conveying 
lands  in  the  State  of  Ohio,  stipulated  to  be  conveyed  as  the  consideration  for 
other  lands  sold  in  the  State  of  Kentucky,  or,  in  lieu  thereof,  requiring  indem- 
nification by  the  payment  of  money ;  it  was  held,  that  all  the  co-heirs  of  the 
vendor,  deceased,  ought  to  be  made  parties  to  the  bill,  and  that  the  death  of  one 
of  the  heirs  ought  to  be  proved,  in  order  to  excuse  his  omission  as  a  party  to 
the  bill.     Morgan's  Heirs  v.  Morgan,  2  W.  290. .  •  .iv.  110. 

14.  This  court  will  not  suffer  its  jurisdiction,  in  an  equity  cause,  to  be  ousted* 
by  the  circumstance  of  the  joinder  or  non-joinder  of  merely  formal  parties. 
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who  are  not  entitled  to  sue,  or  liable  to  be  sued,  in  the  United  States  cooits. 
Wormley  v.  Womdey,  8  W.  421 v.  469. 

15.  The  joinder  of  unnecessary  parties,  not  capable  of  being  sued  by  the 
complainant  in  the  circuit  court,  because  citizens  of  the  same  State  as  the  com- 
plainant, does  not  prevent  the  court  from  making  a  decree  against  those  who 
are  citizens  of  another  State.  Oameal  y.  Banks,  Banh  v.  Cfamealy  10  W. 
181.... vi.  371. 

16.  The  act  of  February  28, 1889,  (5  Stats,  at  Large,  321,)  does  not  enable 
a  circuit  court  to.  proceed  in  equity,  in  the  absence  of  a  party  whose  interests 
must  necessarily  be  affected  by  any  decree  in  favor  of  the  complainaots. 
Northern  Indiana  Railroad  Company  v.  Michigan  Central  Railroad  Companny 
15  H.  233 XX.  490. 

17.  If  a  case  in  equity  can  be  completely  decided,  as  between  the  litigant 
parties,  an  interest  in  some  other  person,  who  cannot  be  reached  by  process, 
should  not  prevent  a  decree.    Rhnendorf  v.  Taylor,  10  W.  152  • . . .  vL  360. 

18.  When  the  proper  parties  are  not  within  the  jurisdiction,  and  a  decree 
may  be  made  without  affecting  their  interests,  the  plaintiff  is  excused  from  join* 
ing  them  by  the  first  section  of  the  act  of  Febmary  28,  1839,  (5  Stats,  at 

Large,  321.)      Onion  Bank  of  Louisiana  v.  Stafford,  12  H.  327 xix.  160. 

New  Orleans  Canal  and  Banking  Company  v.  Stafford,  12  H.  343 . . .  .xix.  168. 

19.  Though  it  may  not  be  necessary  to  bring  before  the  court  all  the  mem- 
bers of  a  voluntary  banking  association,  as  defendants  to  a  bill,  to  charge  the 
private  property  of  members  with  the  redemption  of  the  notes  issued  by  the 
bank,  yet  defendants  who  are  actually  made  parties  must  all  be  regularly  pro- 
ceeded against,  and  their  representatives  brought  in,  in  case  of  death.  Monde- 
viUe  V.  Riggs,  2  P.  482 viii.  186. 

20.  Where  a  bill  was  filed  by  some  of  the  heirs  of  a  deceased  person,  to  set 
aside  a  deed  procured  from  the  ancestor  by  fraud,  and  the  court  ordered  a  sale 
of  the  estate  to  pay  the  charges  equitably  due  to  the  grantee,  for  advances,  &&, 
it  was  held  to  be  necessary  that  all  the  heirs  should  be  made  parties  b^ore 
such  a  sale  can  be  ordered.     Harding  v.  Handy,  11  W.  103 . . . .  vi.  529. 

21.  Though  the  rules  as  to  parties  in  equity  are  somewhat  flexible,  yet 
where  the  court  can  make  no  decree  between  the  parties  before  it,  upon  their 
own  rights,  which  are  independent  of  the  rights  of  those  not  before  it,  it  will 
not  act    Mallow  v.  Hxndey  12  W.  193 vii.  116. 

22.  An  objection  for  want  of  parties  ought  not  to  prevail  at  the  hearing,  on 
appeal,  except  when  the  party  is  indispensably  necessary.  Mechanics^  Bank 
of  Alexandria  v.  Seton,  1  P.  299 ....  vii.  585. 

23.  To  a  bill  for  specific  performance  of  a  contract  to  convey  land,  the  vendor 
is  a  necessary  party,  though  he  has  parted  with  all  title,  and  his  grantees  are 
made  parties.    Findlay  v.  Hinde,  1  P.  241 . .  •  •  vii.  552. 

24.  A  legacy  being  given  jointly  to  several  families,  whose  individual  mem- 
bers were  not  ascertained  by  the  will,  all  the  legatees  are  necessary  parties  to 
a  bill  for  payment  of  the  legacy.     Pray  v.  BeU,  1  P.  670 ... .  viL  760. 

25.  A  trustee,  in  whose  name  bank  stock  stands,  and  who  is  willing  to 
transfer  it  to  his  eestms  que  trust,  is  not  a  necessary  party  to  a  bill  against  the 
bank  to  compel  it  to  allow  a  transfer.  Mechanics*  Bank  of  Alexcmdria  v.  Seton, 
1  P.  299.... vii.  585. 
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26.  An  objection  to  the  joinder  of  an  assignor,  with  an  assignee,  as  com* 
plainant  in  a  bill,  comes  too  late  on  an  appeal.  lAvingsUm  v.  Woodworth,  15 
H.  546 XX.  624. 

27.  Certain  persons,  being  members  of  a  voluntary  religious  association, 
maj  maintain  a  bill  in  equity  in  behalf  of  themselves  and  all  the  other  members, 
to  protect  from  violation  a  burial-ground,  in  which  the  members  of  the  associa- 
tion have  been  accustomed  to  make  interments,  and  which  had  been  dedicated 
to  that  pious  use  by  the  owner  of  the  soil,  in  whose  heir  the  legal  title  was 
vested.  And  under  such  a  bill  the  holder  of  the  legal  title  may  be  enjoined* 
Biotty  V.  Kurtz,  2  P.  566. . . .  viii.  212. 

28.  Under  a  bequest  directing  executors  to  invest  a  certain  fund,  and  from 
the  interest  pay  for  "  the  proper  education  of  A,  B,  and  G,  so  that  they  may 
severally  be  fitted  and  accomplished  in  some  useful  trade,  and  to  each  of  them 
who  should  live  to  finish  his  education,  or  to  reach  the  age  of  twenty-one  years," 
is  bequeathed  a  legacy  of  £100,  held:  1.  That  all  three  were  necessary  par- 
ties to  a  bill  for  the  execution  of  the  trust.  Dandridge  v.  Oustis,  2  P.  870 
....viii.  148. 

29.  That  education  for  one  of  the  learned  professions  was  not  intended  by 
the  testatrix.     lb. 

SO.  That  the  residuary  legatees  under  the  will,  though  entitled  to  any 
residue  of  this  fund  remaining  afler  the  execution  of  this  trust,  were  not  neces- 
sary parties.     lb. 

31.  Where  a  decree  set  aside  certain  conveyances  as  fraudulent,  as  against 
creditors,  but  expressly  exempted  a  certain  mortgage  from  the  effect  of  the 
decree,  it  was  held  that  the  mortgagee  was  not  a  necessary  party  to  the  bill. 
Venable  v.  Bank  of  the  UniUd  States,  2  P.  107 viii.  86. 

32.  Though  a  court  of  equity  may  order  a  sale  of  the  particular  interest  of 
a  party,  without  bringing  before  the  court  other  parties,  having  other  interests 
in  the  same  lands,  yet,  ordinarily,  this  will  not  be  done,  for  it  is  a  leading  ob- 
ject lo  make  a  final  adjustment  of  all  questions  between  all  parties,  and  thus 
put  an  end  to  litigation,  and  assure  the  title  of  a  purchaser.  Oaldwell  v.  Toff^ 
gartjAl^.  190 ix.  49. 

33.  Though  the  complainant  may  be  obliged  to  join  a  party  who  is  within 
the  jurisdiction  in  order  to  a  final  decree,  yet  if  hi&  joinder  would  defeat  the 
jurisdiction,  and  the  decree  can  be  so.  framed  as  not  to  affect  his  interest,  he 
may  be  stricken  out,  and  the  suit  may  proceed  against  the  other  defendants. 
Fottttfr  V.  ffinde,  7  P.  252 x.  469. 

34.  On  a  bill  for  payment  of  a  legacy,  the  answer  of  the  administrator  with 
the  will  annexed  showed,  that  another  bill  had  been  filed  against  him  by  per^ 
ions  claiming  as  creditors,  or  mortgagees,  and  a  third,  by  persons  claiming  as 
heirs  at  law,  and  distributees.  Bisldy  that  the  heirs  at  law  and  distributees 
were  necessary  parties,  and  the  decree  was  reversed,  and  the  suit  remanded, 
to  enable  the  plaintiff  to  amend.     Armstrong  v.  Lear,  8  P.  52 ....  xi.  25. 

35.  If  both  the  complainant  and  defendant,  in  a  bill  to  obtain  the  legal  title, 
claim  under  and  assert  the  validity  of  a  conveyance,  it  is  not  necessary  to  make 
the  parties  to  that  conveyance  parties  to  the  bill.  BovrCs  Heirs  v.  Chiles,  8 
P.  582 ... .  xi.  205. 

36.  And  if  the  complainant's  equity  depends  on  the  invalidity  of  an  assign- 

15» 
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ment  of  his  equity,  if  the  defendant  is  the  sole  assignee,  and  his  assignor  parted 
with  all  his  title,  he  need  not  be  joined  as  a  defendant     lb, 

87.  To  a  bill  to  enjoin  a  judgment  by  an  indorsee  against  an  indorser  of  a 
bill  of  exchange,  upon  the  ground  that  it  has  been  paid  by  the  drawer,  without 
the  knowledge  of  the  complainant,  before  the  judgment  was  recovered,  the 
drawer  is  not  a  necessary  party.    Atkins  v.  IHckj  14  P.  114. . . .  xiii.  878. 

88.  Whether  a  sub-purchaser  of  part  of  the  land,  from  the  vendee,  k  a 
necessary  party  or  not,  to  a  bill  against  the  vendor  for  specific  performance, 
his  joinder,  under  circumstances  which  had  no  practical  effect  oil  the  vendor's 
rights,  cannot  be  objected  to  by  the  vendor.  Taylor  v.  Longworlh^  14  P.  172 
. ..  .xiii.  414. 

89.  It  is  too  late  to  take,  for  the  first  time,  an  objection  of  non-joinder  of  a 
party,  at  the  hearing,  if  a  decree  can  be  ^ade  between  the  parties  before  the 
court,  without  affecting  the  interests  of  those  not  before  the  court.  Storjf  t. 
Livinggtony  18  P.  159. ..  .xiii.  196. 

40.  The  assignor,  who  still  retains  an  interest  in  the  patent,  though  none  in 
the  particular  territory  in  question,  may  join  as  a  complainant  in  a  bill  for  an 
injunction  to  restrain  the  violation  of  the  patent  in  that  territory.  Woodworth 
V.  Wilson,  4  H.  712. . .  .xvi.  276. 

41.  In  a  bill  against  an  executor  to  obtain  an  account  and  payment  of  a 
legacy,  it  is  not  necessary  to  join,  as  a  defendant,  a  devisee  of  a  tract  of  land  in 
another  jurisdiction.      West  v.  Smithy  8  H.  402 ....  xvii.  686. 

42.  Though  some  special  case  must  be  made  to  authorize  a  bill  by  a  creditor 
against  an  administrator  of  the  deceased  debtor,  and  a  third  person  having 
assets  of  the  deceatied,  to  subject  those  assets  to  the  payment  of  his  debt,  yet  it 
is  not  necessary  to  chai^  collusion  between  the  defendants ;  it  is  enough  that 
the  third  person  held  all  the  property  of  the  deceased  under  a  secret  trust  in 
fraud  of  creditors ;  insists  on  retaining  the  property  to  his  own  use ;  that  the 
administrator  has  not  proceeded  against  him  for  the  space  of  about  two  yean^ 
and  resists  the  bill  by  relying  on  the  statute  of  limitations.  Hagan  y.  WaMsery 
14  H.  29.... XX.  17. 

48.  In  such  a  case  the  court  has  original  jurisdiction,  and  does  not  act  m^relj 
to  aid  an  execution  at  law ;  therefore,  it  is  not  necessary  for  the  creditor  to  show 
that  he  has  a  judgment  lien  on  the  property,  or  that  if  the  firaadulent  title  were 
removed  he  could  at  once  proceed  to  levy  an  execution,  as  would  be  indispens- 
able if  the  ancillary  jurisdiction  was  appealed  to.     lb. 

44.  Where  it  is  the  object  of  the  bill  to  procure  a  sale  of  land  and  subject 
the  proceeds  to  the  payment  of  the  complainant's  debt,  a  prior  encumbrancer  is 
a  necessary  party ;  but  where  the  existence  of  the  prior  encumbrance  is  ad- 
mitted, and  the  complainant  seeks  only  for  a  sale  subject  thereto,  the  court 
may,  and  in  a  case  where  his  joinder  would  defeat  the  jurisdiction,  will,  decree 
such  a  sale,  in  the  absence  of  the  prior  encumbrancer.     lb. 

45.  To  a  bill  to  charge  a  legacy  on  land  of  a  married  woman,  she  is  a  neces- 
sary party.     Lewis  v.  DarKngy  16  H.  1 . . .  .xxi.  1. 

Church,  15-19;   Information,  1;   Partnership,  D.  1,  2;    Pbochbiv 

Ami,  1 ;  Public  Lands  of  States,  A.  76. 
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2.  MULTIFABIOUSKESS. 

1.  Ko  abstract  role  as  to  what  is  multifarioiisness  can  be  laid  down.  Oliver 
f .  A'dtfj'a  H.  333 XV.  479. 

2.  If  entire  justice  cannot  so  conveniently  be  done  against  the  same  defend- 
ants, without  uniting  different  subjectSy  they  may  be  united  in  a  bill.    lb. 

8.  Though  the  court  can,  sua  tponte^  refuse  to  proceed  at  the  hearing,  be- 
cause of  multifariousness,  the  defendant  can  object  on  account  of  it,  only  by 
plea,  or  answer,  or  demurrer.     lb, 

4.  It  is  not  practicable  to  define  multifariousness ;  each  case  must  be  exam- 
ined in  reference  to  the  leading  principles,  not  to  subject  one  party  to  a  litiga- 
tion between  others  in  which  he  has  no  interest,  and  not  to  allow  an  unnecessary 
multiplicity  of  suits.     Gaines  v.  Chew,  2  H.  619. . .  .xv.  236. 

5.  A  bill  which  claims  different  parcels  of  land,  as  devisee,  or  heir  at  law, 
and  shows  that  each  defendant  claims  in  severalty  as  a  purchaser  under  a  will, 
which  the  bill  'impeaches,  and  the  effect  of  which  to  devise  any  of  the  lands, 
the  bill  controverts,  is  not  multifarious,  though  the  case  of  each  defendant  who 
may  claim  protection  as  a  bond  fide  purchaser  without  notice,  is  distinct  from 
the  cases  of  all  the  others.     lb. 

6.  An  objection  to  a  bill  for  multi&iousness  cannot  be  taken  by  the  defend- 
ant for  the  first  time,  after  answer.     Nelson  v.  HiU^  5  H.  127 ... .  xvi.  331. 

7.  Several  different  underwriters,  having  claims  to  a  return  of  moneys  by 
them  severally  paid,  on  account  of  a  loss,  cannot  unite  in  one  bill.  Teaton  v. 
Ic»uKc,8P.  123 xL4d. 

8.  F&A.TEB.  % 

1.  Under  a  general  prayer  for  relief,  only  relief  consistent  with  the  case  made 
in  the  biU  can  be  granted ;  even  where  there  is  a  cross-bill,  which  states  a  case 
upon  which  more  extensive  relief  is  proper.    English  v.  FoxaU,  2  P.  595 .... 
viii.  222. 

2.  Under  a  general  prayer  for  relief,  a  specific  performance  may  be  decreed. 
Tc^fbe  V.  Merchants'  Fire  Insurance  Convpany^  9  H.  890. . .  .xviii.  191. 

3.  Where  a  bill  is  framed  to  obtain  a  specific  performance  of  an  agreement 
to  convey  land,  under  a  prayer  for  general  relief,  the  court  cannot  order  a  sale 
of  the  land,  even  if  the  proofs  would  justify  such  relief;  the  bill  should  have 
been  framed  with  a  double  aspect,  and  with  alternative  prayers.  Hobson  y. 
M' Arthur,  16  P.  182. . .  .xiv.  241. 

4  Where  the  vendee  is  shown  by  the  bill  to  have  been  in  possession,  and 
specific  performance  is  recused,  under  the  prayer  for  general  relief,  a  decree 
for  an  account  of  rents  and  profits  may  be  made  against  the  vendee ;  and  this 
court  reversed  the  decree  of  the  circuit  court  io  order  to  direct  such  an  ac- 
count, though  the  claim  for  it  was  not  made  in  the  circuit  court.  WaJtis  v. 
IFodrffe,  6P.  889....X.  164 

5.  If  a  bill  charges  actual  fraud  and  designed  imposition,  and  prays  for 
relief  on  that  ground  under  the  prayer  for  general  relief,  the  complainant  can- 
not rely  on  circumstances  which  may  amount  to  a  case  for  relief  under  a 
distinct  head  of  equity,  though  those  circumstances  substantially  appear  in  the 
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bill,  being  charged  there  as  aiding  to  make  out  the  case  of  actaal  fraud.    Eyn 

V.  Potter,  15  H.  42 xx.  898. 

6.  This  rule  applied  to  a  purchase  from  a  widow,  bj  her  step-eon.     Ih, 

Supra,  A.  28. 

4   OTHBB  MATTERS.      (CONSIDERATION;  INFORMATION.) 

1.  A  complainant  in  equity  cannot  obtain  a  decree  for  more  than  he  has 
asked  in  his  bill.     Simms  v.  GiUhrte,  9  C.  19 . . .  .iii.  286. 

2.  The  complainant  cannot  have  relief  on  a  case  not  made  by  his  bill,  but 
hj  the  answer.    Knox  v.  Smith,  4  H.  298 . . .  .xvi.  122. 

3.  The  fact  relief  on  to  procure  a  rescission  of  a  contract,  not  being  averred 
in  the  bill,  no  decree  can  be  rested  on  iu  Oameal  v.  Banks  ;  Banks  v.  GamedL 
low.  181....  vi.  371. 

4.  If  the  statute  of  limitations  is  pleaded  to  a  bill,  the  plaintiff  cannot  relj 
on  the  exception  of  non-residence,  if  the  fact  be  not  averred  in  ^e  bill.  Puitt 
V.  VaUier,  9  P.  405 xi.  404. 

5.  A  party  is  not  allowed  to  state  one  case  by  a  bill,  or  answer,  and  make  out 
a  different  one  in  proof;  if  he  state  merely  a  purchase,  he  cannot  show  a  con- 
veyance.    Boone  v.  Chiles,  10  P.  177. . .  .xii.  63.  . 

6.  A  bill  must  lay  a  sufficient  foundation  for 'a  decree  in  conformity  with  ite 
allegations.     Harding  v.  Handy,  11  W.  103. . . . vi.  529. 

7.  A  statement  in  a  bill  of  the  facts  which  constitute  incapacity  to  transact 
business,  though  not  so  satisfactory  as  a  direct  allegation  of  incapacity,  is 
sufficient  when  no  objection  was  taken  by  answer  or  demurrer.     Ih, 

8.  Though  a  bill  mav  be  framed  with  a  double  aspect,  the  alternative  case 
must  be  the  foundation  lor  the  same  relief.  Shields  v.  Barrow,  17  H.  130. .. . 
xxL409. 

9.  Where  the  equity  of  a  bill  rests  upon  the  loss  of  a  deed,  an  affidavit  of  its 
loss  should  be  annexed  to  the  bill ;  but  the  want  of  it  is  only  cause  of  demurrer, 
and  is  waived  by  answering.     Findlay  v.  Hinde,  1  P.  241 ....  vii.  552. 

10.  After  a  final  decree  had  been  made,  by  consent,  one  of  the  parties 
joining  his  assignee  in  insolvency,  and  sundry  of  his  creditors,  alleged  to  be 
interested,  brought  a  bill  to  set  aside  that  decree  for  defect  of  jurisdiction  and 
want  of  necessary  parties.  Held,  1.  That  this  was  an  original  and  not  a  sup- 
plemental bill,  or  bill  of  revivor  or  review.  2.  That  if  a  bill  of  review,  it  was 
barred  by  the  lapse  of  more  than  five  years  from  the  date  of  the  decree. 
Kennedy  v.  Georgia  State  Bank,  8  H.  586 ....  xvii.  714. 

Account,  B.  1,  2 ;  Contract,  F.  25,  26. 

0.  OP  A  supplemental  BILL. 
Supra,  B.  b.  4. 

1.  If  the  original  trustee  is  dead  and  another  is  appointed  by  the  ooort, 
pending  a  suit  to  execute  the  trust,  a  supplemental  bill  should  be  filed,  and  a 
release  required  from  the  heir  at  law  of  the  original  trustee.  Greenleaf  v. 
Queen,  1  P.  138 vii.  499. 

2.  To  obtain  relief  in  equity  on  the  basis  of  an  agreement,  made  after  tht 
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oommencement  of  the  suit,  the  agreement  mast  be  brought  before  the  court  hj 
a  supplemental  bill     Hohgon  y.  MArthur^  16  P.  182 . . .  .xiv.  241. 


d.  OF  A  GBOSS-BILL. 

1.  A  release  by  the  complainant^  executed  pending  a  suit  in  equity,  was  filed 
in  the  cause,  and  the  parties  proceeded  to  take  evidence  in  support  and  im- 
peachment of  it  ffeldf  it  was  too  late  to  object,  in  the  appellate  court,  that  a 
cross-bill  should  have  been  filed.    Kekey  y.  Eobby,  16  P.  269 . . .  .xiv.  290. 

2.  A  circuit  court  cannot  force  defendants  in  an  equity  suit  to  file  a  cross-bill, 
and  bring  in  new  parties,  whom  those  defendants  are,  but  the  complainants  are 
not,  competent  to  sue  in  the  courts  of  the  United  States.  ShieldB  v.  Barrow^, 
17H.130....xxi.  409. 

8.  New  parties  cannot  be  introduced  into  a  cause  by  a  cross-bilL     lb. 

Appeal,  A.  27 ;  Mistake,  9. 

e.  OF  A  BILL  OF  BEVIVOB. 
DiscovEBT,  1 ;  Supra,  B.  b.  1 ;  Fraotige,  LAS. 

f.  BILLS  OF  DISCOVEBT,  INTEBPLEADEB,  AND  BEVIEW. 

See  THOSE  Titles. 

g.  DEMUBBEB. 

1.  An  order  that  a  party  ^  appear  and  answer,"  before  a  day  certain,  is  comr- 
plied  with  by  filing  a  demurrer.    NewJerzey  y.  Nev)  Torhy  6P.  323. . .  .x.  134. 

2.  A  demurrer  to  a  biU  by  Bhode  Island  against  Massachusetts,  whichi 
showed  that  the  complainant  was  led  into  a  mistake  in  marking  a  boundary,  by 
the  agents  of  the  defendants,  was  overruled.    Rhode  Island  v.  Massachusetts^ 
15P.233....xiv.  81. 

3.  Lapse  of  time  sufficient  to  create  a  bar  under  the  statute  of  limitations,, 
unaccounted  for  by  the  bill,  may  be  taken  advantage  of  by  demurrer.    lb. 

Judgments,  &c  E.  8. 

b.  PLEA,  AND  ANSWEB  IN  SUPPOBT  OF  PLEA. 

1.  A  court  of  chancery  exercises  an  equitable  discretion  concerning  pleas,, 
■nd,  where  they  are  not  overruled,  does  not  always  allow  them  to  be  a  bar. 
JHhode  Island  v.  Massachusetts,  14  P.  210 xiii.  429. 

2.  A  plea  which  contains,  in  substance,  sufficient  to  bar  the  bill,  if  replied  to,, 
and  found  true  in  fact,  is  a  bar,  though  defective  in  form.  Stead's  Executors  v. 
ttww,  4C.  403....ii.  152. 

3.  A  replication  to  a  plea  is  an  admission  of  the  sufficiency  of  the  plea,  as 
much  as  if  it  had  been  set  down  for  argument  and  allowed ;  and  if  proved,  in 
point  of  fact,  a  dismission  of  the  bill  is  a  matter  of  course.  Hughes  v.  Make,  6 
W.  453.... V.  122. 

4.  If  a  title  paper  is  set  out  in  the  pleadings  in  equity,  any  defect  apparent 
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on  its  &ce  maj  be  taken  advantage  of  without  averring  it  in  pleading;  bat  if 
the  defect  relied  on  depends  on  extraneous  facts  they  must  be  averred,  othei^ 
wise  the  court  will  not  examine  the  question.  Orocket  v.  Lee^  7  W.  522 .... 
V.  810. 

■5.  To  test  the  sufficiency  of  an  answer  in  support  of  a  plea,  every  allegadon 
in  the  bill,  not  denied  by  the  answer,  must  be  taken  as  true ;  and  then,  the  plea 
having  been  set  for  hearing,  the  inquiry  is,  whether,  upon  that  state  of  &ct8, 
the  plea  ajQTords  a  bar.     Harpending  v.  Dutch  Okurch^  16  P.  455 . . .  .xiv.  378 

6.  If  the  bill  avers  an  express  trust,  and  charges  certain  facts  as  evidence 
of  the  existence  of  that  trust,  and  the  defendant  pleads  the  statute  of  limita- 
tions, he  must  support  the  plea  by  an  answer  denying  those  facts  which  are 
evidence  of  the  trust.    Ih. 

7.  In  this  case,  it  was  held  that  certain  pleas  to  a  bill  in  equity  were  not  a 
good  bar ;  the  grounds  are  not  stated.  MUUgan  v.  MUkdge^  3  C.  220 . . .  .L  562. 

FoBBiGN  Attachmbnt,  2. 

i.  ANSWER. 
1.  EFFBOT  OF,   AS  EVTOEXCE,  TVATVER,  OB  OTHBBWISB. 

Supra,  B.  b.  4 ;  Jri/ra,  G.  8. 

1.  The  answer  of  one  defendant  to  a  bill  in  chancery,  cannot  be  used  as 
evidence  against  his  co-defendant.  Leeds  v.  Marine  Ins.  Co.  of  Alexandria, 
2  W.  880....iv.  141. 

2.  And  the  answer  of  an  agent  is  not  evidence  against  his  principal,  nor  are 
ins  admissions  in  pais,  unless  where  they  are  a  part  of  the  res  gesUe.     lb. 

8.  The  answer  of  a  defendant  in  chancery,  who  acted  as  agent  for  another 
defendant,  denying  the  making  of  an  agreement,  is  evidence  for  the  prindpal. 
Lenox  v.  Prout,  8  W.  520. . .  .iv.  277. 

8a.  The  answer  of  one  defendant  in  chancery  is  not  evidence  against  his  oo- 
defendant ;  nor  is  his  deposition,  although  he  had  been  discharged  under  the 
act  of  assembly  of  Rhode  Island,  of  1757,  from  all  debts  and  contracts  prior  to 
the  date  of  the  discharge,  and  although  the  debt  in  suit  was  a  debt  amtracted 
prior  to  such  discharge,  the  debt  having  been  contracted  in  a  foreign  country. 
Glarlds  Executors  v.  Van  Riemsdyh,  9  G.  158 . . .  .iii.  804. 

4.  An  answer  in  chancery,  although  positive,  and  directly  responsive  to  an 
allegation  in  the  bill,  may  be  outweighed  by  circumstances,  especially  if  it  be 
respecting  a  fact  which,  in  the  nature  of  things,  cannot  be  within  the  personal 
knowledge  of  the  defendant    Ih. 

5.  The  answer  of  one  defendant  is  evidence  against  another,  who  comes  into 
the  possession  of  the  property  in  dispute  by  succession  from  the  former,  under 
such  circumstances  as  to  be  affected  by  his  equitable  liabilities.  Of6ont  v. 
Bank  of  the  United  States^  9  W.  788 vi.  251. 

6.  A  decree  cannot  be  pronounced,  on  the  testimony  of  a  single  witness,  un- 
accompanied by  corroborating  circumstances,  against  a  positive  denial,  by  the 
answer,  of  the  equity  of  the  bill,  and  this  applies  to  an  answer  in  support  of  a 
plea.     Hughes  v.  Blake,  6  W.  458 v.  122. 

7.  The  answer  of  a  corporation,  not  under  oath,  and  not  made  up<»i  per- 
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sooal  knowledge,  may  be  controlled  by  one  witness.     Union  Batik  of  Gtor^ 
town  y.  Geary^  5  P.  99 ....  ix.  241. 

8.  It  is  error  to  make  a  decree,  upon  admissions  in  an  unsworn  answer  of  a 
guardian  ad  litem.    Bank  of  the  United  States  v.  Ritchie j  8  P.  128 ...  .xi.  46. 

9.  A  provision  in  a  policy  of  insurance  required  the  insured  to  give  notice  to 
the  underwriter  of  any  subsequent  insurance,  and  have  the  same  indorsed  on 
the  policy  or  otherwise  acknowledged  in  writing.  In  an  action  at  law,  it  was 
decided  that  the  policy  was  w)id  for  want  of  such  indorsement  or  acknowledg- 
ment On  this  bill  in  equity,  Held^  1.  That  the  answer  of  the  corporation, 
sworn  to  by  its  president,  having  explicitly  denied  the  fact  that  notice  of  the 
subsequent  insurance  was  given  to  the  defendants,  something  more  than  one 
witness  was  required  to  overcome  the  answer,  though  the  president  was  not  in 
office  when  the  alleged  transactions  took  place.  2.  That  the  proof  adduced  by 
the  complainant  was  Insufficient.  Carpenter  y.  Providence  Washington  Insure 
once  Con^cmy,  4  H.  185 ....  xvi.  77. 

10.  An  answer,  which  admits  the  fact  charged  in  a  bUl,  that  land  was  entered 
in  the  name  of  the  respondent,  but  alleges  it  was  paid  for  with  the  money  of  a 
third  person,  is  not  evidence  of  this  last-named  fact.  McCoy  v.  Rhodes^  11  H. 
131 ....  xviii.  575. 

11.  A  disclaimer  on  the  record,  by  a  party  whose  name  is  stricken  out  to 
sustain  the  jurisdiction,  will  be  noticed  by  the  court  so  far  as  to  learn  from  it 
what  his  interest  is.     Vattier  v.  IRnde^  7  P.  252. . .  .x.  469. 

12.  If  an  answer  set  up  the  dismissal  of  a  former  bill  for  the  same  cause,  the 
respondents  must  prove  the  allegation,  by  producing  a  copy  of  the  record. 
Bank  of  the  United  States  v.  Beverly,  1  H.  134 xiv.  533. 

13.  It  is  error,  in  the  orphans'  court  for  the  county  of  Washington,  in  the 
District  of  Columbia,  to  decide  a  cause  against  the  answer  of  a  defendant,  if 
the  answer  had  not  been  denied  by  a  replication,  and  there  be  no  evidence  in 
the  record  contradicting  that  answer.  GetHngs  v.  BarcNs  Administratrix^ 
9C.  872....iii.  388. 

2.   8UFFICIENCT  AND   EX0EFTI0N8. 

1.  A  party  cannot  protect  himself  from  producing  his  leger,  by  alleging  that 
it  contains  entries  in  the  same  account  prior  to  the  time  in  question ;  though 
such  prior  entries  are  not  to  be  inspected.  Harding  v.  Homdy,  11  W.  103, 
. . . .  vi  529. 

2.  If  a  bill  charges  notice,  the  defendant  must  answer  without  a  special 
interrogatory ;  but  is  not  bound  to  answer  an  interrogatory  as  to  a  fact  not 
stated  in  the  bill.  Mechcmict^  Bank  of  Alexandria  v.  Lynn,  1  P.  376 ... .  vii. 
633. 

3.  It  is  not  matter  of  exception  to  an  answer  to  a  bill  in  equity,  that  it  is 
silent  concerning  an  immaterial  fact ;  or  one  which,  if  admitted,  could  not  tend 
to  support  the  complainants'  equity.  Hardeman  v.  Harris,  7  H.  726 ....  xvii. 
372. 

J.  REPLICATION. 

The  court  cannot  act  on  a  title  stated  only  in  a  special  replication,  filed 
wiUiout  leave  of  court     Vattier  v.  Hinde^  7  P.  252 x.  469. 
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C.    PBACTICB. 

1.   GENEBALLT.      (fiifro,  C.  8.) 

The  practice  of  the  circuit  courts  in  equity  has  been  prescribed  bj  tfaii 
court,  and  should  be  followed  to  the  exclusion  of  the  practice  of  the  state 
courts.    M!Dmdld  v.  SmaOey,  1  P.  620 ... .  vii.  782. 

2.   PBOOESS  AND   SEBTIOB. 
SuprOj  C.  1. 

8;  TDiB  FOB  DOING  A0T8. 
Infra,  C.  4,  9,  12. 

4.   ISSUES   AND   THBIB   EFFECTS,   AND    EXCEPTIONS   THBBBTO. 

Supra,  B.  i.  1. 

1.  It  is  not  improper  to  direct  an  issue  on  a  question  of  fraud  in  fact,  though 
it  also  involves  matter  in  law.  McLaugKUn  v.  Bank  of  Potomac,  7  H.  220 
....  xvii.  97. 

2.  If  the  finding  of  a  jury  on  an  issue  in  an  equity  cause  is  not  consistent 
with  an  admission  in  the  answer,  it  must  be  rejected ;  but  both  must  stand,  if 
reconcilable.     McFerran  v.  Taylor,  8  C.  270 i.  677. 

8.  Upon  the  report  of  auditors  it  was  competent  for  the  court,  on  exceptions 
filed,  to  look  into  the  evidence  in  the  cause,  and  to  direct  an  issue,  which  it 
might  afterwards  revoke ;  and  if  without  an  express  revocation  the  court  proceed 
to  find  the  facts,  this  amounts  to  an  implied  revocation.  Field  v.  Holland,  6 
C.  8 iL808. 

4.  The  degree  of  weakness  of  mind  and  the  amount  of  consequent  imposition, 
which  will  induce  a  court  of  equity  to  grant  relief,  are  proper  for  the  considera- 
tion of  the  court  itself,  and  it  is  not  necessary  to  send  these  inquiries  to  a  jurr. 
Harding  v.  Handy,  11  W.  103. . .  .vi.  529. 

5.  If  exceptions  are  not  taken  on  the  trial  of  a  feigned  issne  out  of  chanceiy. 
and  passed  on  by  the  court  sitting  in  equity,  this  court  on  appeal,  cannot  notice 
the  points.  McLaughlin  v.  Bank  of  Potomac,  7  H.  220. . .  .xvii.  97;  Brockett 
V.  Brockett,  8  H.  691 . . .  .xv.  602. 

5.   PB00F8   AND   EVIDENCE. 

Supra,  B.  i.  1,  C.  4 ;  Infra,  C  9 ;  Evidence,  C.  G.  H.  I. ;  Injunction,  C. 

1.  When  a  suit  has  been  revived  by  a  bill  of  revivor,  the  evidence  which  had 
been  taken  is  used  as  if  no  abatement  had  occurred.  Vattier  v.  Hinde,  7  P. 
252 X.  469. 

2.  The  reversal  of  a  decree  does  not  annul  an  agreement  of  the  parties  as  to 
the  admission  of  evidence.     3. 
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6.  DAMAGES. 

Supra,  A.  26. 

7.  AHIBNDMENTS. 

Under  the  privilege  of  amending,  the  ooort  should  not  allow  a  new  and  wholly 
difl^nt  case  to  be  made.     Skidds  v.  Barrow,  17  H.  130 ....  zxi.  409. 

8.  HSABINGS   ON  BILL  AND   ANSWER,  AND   OTHERWISE. 

Where  a  cause  is  set  down  for  hearing  on  the  bill,  answer,  and  exhibits,  with- 
out other  pleadings,  the  whole  of  the  answer  must  be  considered  as  true.  Leeds 
V.  Marine  Insurance  Qampany  of  Alexandriay  2  W.  880. . .  .iv.  141. 

# 

9.  REFERENCES,  REPORTS,  AND   EXCEPTIONS.      {Supro,   C.  4.) 

1.  An  order  in  an  equity  suit,  made  by  consent,  that  two  persons  be  appoinicd 
''aoditorB,"  to  examine  certain  accounts,  does  not  make  them  referees.  Field 
T.  HoOandy  6  G.  8 iL  303. 

2.  On  a  motion  for  an  injuncdon,  the  court  referred  the  case  to  a  commis- 
i^ioner  to  take  proofs  upon  questions  stated,  and  to  report  on  those  questions, 
together  with  the  proofs,  allowing  him  to  employ  an  expert  to  aid  him  and  make 
a  report  to  be  annexed  to  his*  Other  questions  were  reserved  until  the  report 
and  a  further  hearing  thereon.  Pennsylvania  y.  Wheeling  and  Belmont  Bridge 
Company,  9  H.  647. . .  .xyiii.  291. 

3.  'nme  for  taking  testimony  and  reporting  by  the  commissioner,  extended 
tiU  the  further  order  of  the  court :  and  the  authority  to  take  testimony  since 
the  first  day  of  the  current  term,  confirmed ;  and  the  report  having  been  re- 
turned, ordered,  that  the  case  be  continued  to  the  next  term,  with  leave  to  each 
par^  to  file  exceptions  to  the  report  on  or  before  a  day  fixed,  the  exceptions  to 
stand  for  argument  at  a  certain  time  thereafter.  If  no  exceptions  should  be 
filed  by  either  party,  then  the  case  to  stand  for  final  hearing  on  the  day  last 
mentioned.     lb.  11  H.  528.  •  •  .xviiL  703. 

4.  The  28th  rule  of  practice  in  equity  recognizes  the  propriety  of  examining 
witnesses  before  a  master.     Story  v.  Livingston,  13  P.  359 . . .  .xiii.  196. 

5.  If  a  master's  report  is  not  excepted  to,  as  required  by  the  73d  chancery 
rule,  no  objection  to  any  of  its  items  can  be  taken  in  this  court  Brockett  v. 
BroekeU,  3  H.  691 xv.  602. 

6.  Under  a  correct  chancery  practice,  no  exception  to  a  master's  report  can 
be  heard  by  the  court  which  was  not  taken  before  the  master,  so  that  he  may 
reconsider  his  decision,  and  which  does  not  particularly  specify  the  point  or 
item  excepted  to.     Story  v.  Livingston,  13  P.  359 . . .  .xiii.  196. 

7.  If  the  master  fails  to  report  all  the  evidence  upon  the  matter  of  an  ex- 
ception properly  taken,  the  party  excepting  should  apply  to  the  court,  specify 
what  is  omitted,  verify  his  statement,  and  the  court  will  require  a  further  re- 
port    lb. 

8.  It  is  not  necessary  to  take  exceptions  to  the  report  of  auditors,  if  the 
CURT.  Dia  16 
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errors  appear  upon  the  face  of  the  report*    Himdy  v.  Rose^  5  C.  313. ..  .iL 
977. 

9.  The  court  does  not  investigate  items  of  account  unless  brought  before  it 
by  exceptions  to  the  report  of  a  master,  supported  by  the  report  of  the  evidence 
necessary  to  its  decision.     Harding  v.  Handy,  11  W.  103. . .  .vL  529. 

10.  An  auditor's  report  having  been  confirmed^  becomes  conclusive.  Bank 
of  the  United  States  v.  Beverly,  1  H.  134. . .  .xiv.  533. 

11.  The  Kentucky  statute  of  February  16,  1818,  c  453,  did  not  require  the 
court  to  approve  a  deed  made  pursuant  to  its  decree.  Btxrr  v.  GratT^s  Beirt, 
4  W.  213....iv.  376. 

10.  BBHEABINaS. 

Practice,  L  D. 

11.  beoeivers. 

A  receiver  appointed  by  a  state  court  in  Mississippi,  cannot  be  sued  in  that 
capacity  in  the  circuit  court  of  the  United  States  for  Louisiana.  Peak  v. 
Phippsy  14  H.  368 xx.  228. 

12.   DECREES,  AND   HEREIN   OF  TAKING  BILLS   PRO    CONFESSO. 

1.  A  decree  ordering  a  sale  of  land  for  the  payment  of  debts  of  a  deceased 
person,  and  a  conveyance  thereof,  without  report  to  and  approval  by  the  coart, 
18  erroneous.    Bank  of  the  United  States  v.  Bitchie,  3  P.  128. . .  .xi.  46. 

2.  When  a  cause  comes  on  for  a  hearing,  on  exceptions  to  a  mastei's  report^ 
and  for  directions  for  a  final  decree,  it  is  not  irr^ular  for  the  judge  to  reverse 
his  decision,  under  which  the  reference  was  made,  and  dismiss  the  bill,  if  he 
thinks  it  ought  to  be  dismissed.  He  is  not  obliged  to  enter  a  final  decree  which 
he  believes  erroneous.    Faumiqiiet  v.  Perkins,  16  H.  82. . .  .xxi.  38. 

3.  Under  the  20th  rule  for  the  regulation  of  the  practice  of  the  circuit  oourto 
in  equity,  the  interlocutory  order  for  taking  a  bill  for  confessed,  was  not  required 
to  be  served  before  entering  a  final  decree,  and,  consequently,  the  want  of  sodi 
service  is  not  ground  for  a  bill  of  review.  Bank  of  the  United  States  t.  White^ 
8  P.  262....XL  93. 
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ERROR. 

A.  FORM  OF  THE  WRIT,  HOW,  AND  TO  WHAT  COURT  ISSUED, 

SERVED,  RETURNED,  AND  ENTERED,  183. 

B.  WHAT  JUDGMENTS  BEING  FINAL.   OR  OTHERWISE,  WILL  OR 

WILL  NOT  SUPPORT  THIS  WRIT,  184. 
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C    OF  TAKING  OR  OMITTING  A  BOND  TO  PROSECUTE,  &c.,  AND 

HEREIN  OF  SUPERSEDEAS,  185. 

D.   PARTIES,  186. 

E   AMOUNT  IN  DISPUTE,  186. 

F    WHEN  THIS  WRIT  IS  OR  IS  NOT  THE  PROPER  REMEDY,  AND 

WHEN  AND  HOW  WAIVED,  187. 

6.   DAMAGES,  &c.  189. 

H    AMENDMENTS,  189. 

J.    WHAT  MAY  OR  MAY  NOT   BE    ASSIGNED   FOR   ERROR,  AND 
WHAT  WILL  BE  EXAMINED  ON  SUCH  A  WRIT,  189. 

A    FORM  OF  THE  WRIT,  HOW,  AND   TO  WHAT  COURT  ISSUED, 

SERVED,  RETURNED,  AND  ENTERED. 

Practice,  L  A. 

1.  A  writ  of  error  was  dismissed,  1.  Because  it  did  not  name  all  the  parties 
to  the  judgment.  2.  Because  the  bond  was  given  to  a  person  not  a  party  to 
the  record.  3.  Because  the  citation  was  issued  to  a  person  who  was  not  a  party 
to  the  record.    Davenport  y.  Fletcher,  16  H.  142 .  • .  .zxi.  57. 

2.  A  writ  of  error  which  did  not  set  out  the  names  of  all  the  parties  to  the 
judgment  of  the  circuit  court,  was  dismissed.  Smyth  v.  Stradery  12  H.  327 .... 
xix.  160. 

3.  A  writ  of  error  naming  the  plaintifis  only  as  ^  the  heirs  of  N.  W."  is  bad. 
WikoiCs  Heirs  y.  New  York  Life  and  Fire  Jkeurcmee  Qcmpany,  12  P.  140 ... . 
xiL663. 

4.  A  writ  of  error  in  the  name  of  ^  A.  B.  and  others "  dismissed.  Deneak 
▼.  Shtmfe  Eooeeutorsy  8  P.  526 xL  202. 

5.  A  writ  of  error  cannot  be  allowed  on  the  application  of  the  friends  of  a 
party,  without  authority  from  himself.    Mx parte  Dorr,  3  H.  103. . .  .xy.  320. 

6.  The  omission  of  the  name  of  tiie  district  in  the  address  of  the  writ  is  not 
material  if  the  indorsement  and  attestation  show  the  district.  Cknirse  t.  Stead, 
4D.  22....i.  319. 

7.  It  is  not  necessary  that  the  transcript  of  the  record  should  contain  the 
Dames  of  the  jurors.     Otoem  r.  Hanney,  9  G.  180 . . .  .iii.  321. 

8.  A  case  cannot  be  brought  by  a  writ  of  error  firom  a  circuit  court  of  the 
United  States,  upon  a  record  containing  only  an  agreed  statement  of  facts,  with- 
out any  of  the  proceedings  below  except  the  judgment  Keene  v.  WAittaker^ 
13P.459....xiii.  248. 

9.  A  writ  of  error  may  be  directed  to  any  court  which  has  the  custody  of 
the  record,  and  can  certify  it,  though  not  the  court  which  rendered  the  judg- 
ment, provided  no  difficulty  exists  respecting  the  execution  of  a  mandate  from 
this  court.     Webster  v.  Beid,  11  H.  437 xviii.  678. 

10.  Writs  of  error  to  remove  causes  to  this  court  from  inferior  courts  can 
regnlariy  issue  only  from  the  clerk's  office  of  this  court  West  v.  Barnes,  2  D. 
401.. ..i.  2. 

11.  A  writ  of  error  must  be  returned  and  entered  at  the  return  term.    If  a 
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term  intervene,  the  objection  is  fatal,  and  the  error  is  not  capable  of  being  re- 
moved bj  any  amendment.  Hamilton  v.  Moore,  8  D.  371 ...  .i.  265.  Blair 
V.  MZ&r,  4D.  21....i.  817. 

11.  a.  Under  the  25th  section  of  the  judiciary  act,  (1  Stats,  at  Large,  85,) 
the  writ  of  error  may  be  issued  by  the  clerk  of  the  circuit  court  in  the  State 
to  whose  court  it  is  directed ;  and  it  need  not  purport  on  its  face  to  be  upon  a 
final  judgment  of  the  highest  court  of  the  State  in  which  a  decision  could  be 
had.     Buel  v.  Van  Ness,  8  W.  812 v.  428. 

12.  A  writ  of  error  issued  in  September,  may  bear  teste  of  the  Febniaiy 
term  preceding,  and  may  be  returnable  to  the  next  February  term,  notwith- 
standing the  intervention  of  the  August  term  between  the  teste  and  return  of 
the  writ     Blackwell  v.  Patten^  7  C.  277 ii.  528. 

18.  Under  the  act  of  June  12,  1888,  §  9,  (5  Stats,  at  Large,  287,)  the  clerk 
of  the  superior  court  of  the  territory  of  Iowa  could  issue  a  writ  of  error  to  bring 
a  record  of  that  court  hither,  and  the  chief  justice  could  sign  the  citation. 
Sheppard  v.  Wilson,  5  H.  210. . .  .xvi.  862. 

14.  The  service  of  a  writ  of  error  is  the  lodging  a  copy  thereof  for  the 
adverse  party  in  the  office  of  the  clerk  of  the  court  where  the  judgment  was 
rendered.     Wood  v.  Lide,  4  C.  180 ...  .iL  64. 

15.  If  a  writ  of  error  be  served  before  the  return  day,  it  may  be  retoined 
a^er,  even  at  a  subsequent  term ;  and  the  appearance  of  the  defendant  in  error 
waives  all  objection  to  the  irregularity  of  the  return.    lb, 

16.  A  return  to  a  writ  of  error  from  this  court  to  a  state  court,  certified  bj 
the  derk  of  the  court  which  pronounced  the  judgment,  and  to  which  the  writ 
is  addressed,  and  authenticated  by  the  seal  of  the  court,  is  in  confi>rmity  to  law, 
and  brings  the  record  regularly  before  this  court  Worcester  v.  Georgia,  6  P. 
515 X.  214. 

17.  The  22d  section  of  the  judiciary  act  (1  Stats,  at  Large,  84,)  requires  a 
citation  signed  by  a  judge,  and  served  at  least  thirty  days  before  the  return  daj 
of  the  writ  of  error.     Teaton  v.  Lenox,  7  P.  220 . . .  .x.  457. 

18.  The  return  of  a  copy  of  the  record  of  a  state  court,  duly  certified  by  the 
derk,  and  annexed  to  the  writ  of  error,  is  a  suffident  return.  Martin  v.  JBunter's 
Lessee,  1  W.  804 iii.  562. 

19.  A  writ  of  error  is  not  brought,  until  filed  in  the  court  to  which  it  is  ad- 
dressed, and  whose  record  is  to  be  removed  by  it ;  and,  therefore,  though  the 
writ  is  tested  within  five  years,  if  it  be  not  filed  in  the  court  which  rendered  the 
judgment,  till  afler  the  expiration  of  that  period,  it  is  barred.  Brooks  v.  Norris 
11  H.  204 ... .  xviii.  597. 

B.     WHAT  JUDGMENTS  BEING  FINAL,  OR  OTHERWISE,  WILL  OR 

WILL  NOT  SUPPORT  THIS  WRIT. 

Jurisdiction,  A  d.  l. 

1.  This  court  can  revise  only  those  judgments  which  are  finaL  Mayherr^  v. 
Thompson,  5  H.  121 .    .  .xvi.  880. 

2.  Where  the  record  showed  that,  alter  the  judgment  of  the  circuit  court  for 
Harrison  county  (Kentucky)  had  been  reversed  by  the  court  of  appeab  of  that 
State,  the  case  was  remanded  to  the  circuit  court  for  further  proceedings,  the 
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judgment  was  therefore  held  not  ''final,''  and  this  court  dismissed  a  writ  of 
error  to  the  court  of  appeals.     WimCs  Mdrs  v.  Jackson^  12  W.  135 ... .  vii.  86. 

3.  An  award  of  a  writ  of  restitution  in  an  action  of  ejectment  in  Kentucky,  is 
not  a  final  judgment  in  an  action  on  which  error  lies.  SmUKB  Lessee  v.  Trahw^s 
flWn,9P.  4 xi.  267. 

4.  An  order  of  the  circuit  court  quashing  an  inquisition  of  damages  under  the 
charter  of  the  Chesapeake  and  Ohio  Canal  Company,  is  not  a  final  judgment, 
uid  error  does  not  lie.  Chesapeake  and  OJdo  Canal  Company  y.  Union  Bank 
of  Geargetowny  8  P.  259 ....  xi.  92. 

5.  Under  the  practice  of  the  circuit  court  of  the  United  States  in  Louisiana, 
an  order,  granting  executory  process  to  enforce  a  mortgage,  without  notice  to 
the  defendants,  is  only  a  judgment  mn,  and  not  final,  and  a  writ  of  error  does 
Dot  lie.    Levy  v.  Fitzpatrickj  15  P.  167 ....  xiv.  61. 

6.  A  writ  of  error  does  not  lie  upon  a  judgment  of  a  court  of  appeals,  rovers- 
mg  a  judgment  of  an  inferior  court,  and  remanding  the  case  for  further  proceed- 
ings ;  it  is  not  a  final  judgment  Brown  y.  Union  Bank  of  Florida^  4  H.  465 
....xvL  179. 

7.  A  decree  of  a  court  of  appeals  in  favor  of  a  complainant,  but  remanding 
the  case  to  an  inferior  court  for  further  proceedings,  is  not  final,  and  no  writ  of 
eritir  lies  to  this  court    Pepper  v.  JDunlapj  5  H.  51 . . .  .xvi.  299. 

8.  An  inferior  court  gave  judgment  on  a  demurrer  against  the  defendant,  in 
an  information  in  the  nature  of  a  quo  vfarranto  ;  the  defendant  removed  the  case 
to  the  superior  court,  where  the  judgment  was  affirmed,  and  a  procedendo 
awarded ;  held^  that  this  was  not  a  final  judgment  upon  which  a  writ  of  error 
would  lie  to  this  court  Wner's  Bank  of  Dubuque  v.  United  States^  5  H.  218 
. ..  .xvL  364. 

9.  An  order  of  the  circuit  court  for  the  District  of  Columbia,  to  certify  to  the 
orphans'  court  the  finding  of  the  jury  upon  an  issue  sent  out  of  that  court  for 
trial,  is  not  a  final  judgment  upon  which  a  writ  of  error  lies  to  this  court  Van 
Ness  V.  Van  Ness,  6  H.  62 xvi.  600. 

10.  A  judgment  against  two  out  of  three  joint  defendants,  all  of  whom  were 
served,  the  third  not  being  in  any  way  disposed  of,  is  irregular,  not  final,  nor  the 
foundation  of  a  writ  of  error ;  and  if  one  be  brought,  it  must  be  dismissed,  and 
the  case  remanded.     United  States  v.  GiravUy  11  H.  22. . .  .xvili.  535. 

11.  Nothing  having  been  done  by  the  court  below  after  a  mandate  but  to  tax 
&e  costs,  and  they  being  less  than  $2,000,  no  writ  of  error  lies.  Sizer  v.  Many, 
16H.98....xxi.  41. 

12.  Under  the  17th  section  of  the  patent  act  of  July  4,  1836,  (5  Stats,  at 
Laige,  124,)  a  writ  of  error  cannot  be  aUowed  merely  to  review  a  question  of 
eosts  in  a  patent  case.    lb, 

a  OP  TAKING  OR  OMITTING  A  BOND  TO  PROSECUTE  &c.,  AND 

HEREIN  OP  SUPERSEDEAS. 

*  JUBISDICTION,  A.  d.  1. 

1.  The  omission  to  take  a  bond,  pursuant  to  the  22d  section  of  the  judiciary 
act,  (1  Stats,  at  Large,  84,)  does  not  avoid  the  writ  of  error.     Martin  t. 

B^oUer^s  Lessee,  1  W.  304 iii.  562. 
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2.  The  bond  required  bj  die  last  clause  of  the  22d  section  of  the  judiciary 
act,  (1  Stats,  at  Large,  84,)  must  be  sufficient  to  secure  the  whole  judgment,  in 
case  it  should  be  affirmed,  if  the  writ  of  error  operate  as  a  tupenedeoi.  Gadm 
V.  Brodie,  9  W.  568 vL  180. 

3.  The  judge  signing  the  citation  having  omitted  to  take  such  a  bond,  the  case 
was  ordered  by  this  court  to  stand  dismissed,  unless  within  thirty  days  from  the 
rising  of  the  court  such  a  bond  should  be  given,  approved  by  any  judge  author- 
ised to  allow  a  writ  of  error  and  sign  a  citation  on  the  judgment     lb. 

4.  A  second  writ  of  error,  sued  out  more  than  ten  days  after  the  entry  of 
judgment,  cannot  operate  as  a  wpenedeas.  Hogan  v.  i2oM,  11  H.  294.... 
zviii.  629. 

Suproy  A.  1. 


D.    PAETIES. 

1.  All  the  defendants  in  the  court  below  not  having  joined  in  the  writ  of 
error  it  was  held  bad.  These  defects  may  be  taken  advantage  of  at  any  time 
before  judgment.  W%Uon*s  Heirs  v.  New  Tori  Life  and  Fire  Insurance  Com- 
pany, 12  P.  140 ziL  663. 

2.  A  joint  and  several  judgment  having  been  rendered  in  Louisiana,  the 
defendants  severally  sued  out  writs  of  error ;  a  motion  to  dismiss  the  writs  upon 
the  ground  that  all  the  defendants  ought  to  have  joined  in  one  writ,  was  over- 
ruled.    Gox  V.  Vmted  States,  6  P.  172 x.  83. 

3.  Where  there  was  a  joint  judgment  against  several  defendants,  and  one 
only  sues  out  the  writ  of  error  without  joining  the  others,  the  writ  was  dis- 
missed ;  but  if  the  others  refuse  to  join  in  it,  qttare,  whether  the  plaintiff  maj 
not  have  summons  and  severance  ?  WtUiams  v.  Bank  of  the  United  States,  11 
W.  414....vi.  644. 

4.  The  exercise  of  the  discretion  of  the  court  below,  in  refusing  leave  to 
amend,  is  not  examinable  here,  even  if  the  decision  was  rested  on  a  mistaken 
construction  of  a  written  contract  United  States  v.  Buford,  3  P.  12. . .  .viiL 
266. 

Supra,  A.  1-5. 


E.    AMOUNT  IN  DISPUTE.    (Jukisdiction,  A  d.  1.) 

1.  If  more  than  the  sum  requisite  for  a  writ  of  error  is  claimed  in  the  Af 
damnum,  and  there  is  a  general  verdict  for  the  defendant,  the  plaintiff  may 
have  a  writ  of  error,  though  the  bill  of  exceptions  relates  to  items  of  less 
amount  than  such  requisite  sum.     United  States  v.  JIT  Daniel,  6  P.  634. .. 
X.291. 

2.  The  ad  damnum  in  the  writ  being  $1,000,  and  the^^laim  in  the  dedam- 
tion  $1,241,  on  a  writ  of  error  by  the  plaintiff  below,  the  ad  damnum  fixed  the 
amount  in  dispute,  and  the  court  cannot  take  notice  that  by  data  in  the  declara* 
tion  a  computation  may  be  made  which  would  show  less  than  $1,000  to  be 
due.    ScoU  V.  Lun^s  Administratwr^  6  P.  349 ...  .x.  142. 
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3.  The  judgment  must  be  for  more  than  $2,000  to  enable  the  defendant  to 
have  a  writ  of  error.    Knc^  v.  Banksy  2  H.  73. . .  .xy.  37. 

4.  Id  an  action  brought  by  the  United  States  against  a  notary  public,  to  re- 
cover damages  laid  at  $1,000,  for  having  failed  to  give  notice  to  the  indorsers 
of  &  promissory  note,  for  $537.27,  put  into  his  hands  for  protest,  there  was  a 
verdict  and  judgment  for  the  sum  (£  $750.36,  and  upon  this  judgment,  a  writ 
of  error  was  brought,  and  it  was  held  that  the  matter  in  dispute  was  below  the 
amount  necessary  to  give  jurisdiction  to  this  court,  and  the  writ  of  error  was 
dismissed.     Winston  v.  Ohtled  StaUs,  3  H.  771 xv.  638. 

5.  Under  the  i7th  section  of  the  patent  act  of  July  4,  1836,  (5  Stats,  at 
Large,  124,)  if  a  writ  of  error  is  allowed  by  the  court  in  a  case  in  which  the 
amount  in  dispute  does  not  exceed  $2,000,  it  must  bring  up  the  whole  case  for 
consideration,  and  cannot  be  restricted  to  certain  questions  selected  by  the  court 
Hiygg  ▼.  EmersoUy  6  H.  437 xvi.  780. 

6w  Where  the  action  is  to  recover  specific  chattels,  and  their  value  is  alleged 
m  the  declaration  to  exceed  $2,000,  the  defendant  may  have  a  writ  of  error, 
though  it  was  part  of  the  verdict  that  the  chattels  were  of  less  value  than 
$2,000,  provided  the  plaintiff  released  that  part  of  the  'verdict,  and  it  was  not 
Doticed  in  the  judgment.     Bennett  v.  Butterworthj  8  H.  124. . .  .xvii.  520. 

7.  The  act  of  February  22, 1847,  (9  Stats,  at  Large,  128,)  gives  an  appeal, 

or  writ  of  error,  to  this  court,  in  cases  originated  in  the  territorial  courts  of 

Florida,  &C. ;  without  regard  to  the  amount  in  dispute,  or  to  the  character  of 

the  proceeding,  whether  civil  or  criminal     Forsyth  v.  United  Slates^  9  H.  571 

...  .xviii.  266. 

Bbyenub  Laws,  B.  1. 

P.    WHEN  TmS  WRIT  IS  OR  IS  NOT  THE  PROPER  REMEDY,  AND 

WHEN  AND  HOW  WAIVED. 

Fkacticb,  n.  G.  7. 

1.  A  writ  of  error,  in  contradistinction  to  an  appeal,  is  the  mode  prescribed 
Jaj  the  judiciary  act,  to  bring  equity  and   admiralty    cases   to  this  court. 

WiseaH  ▼.  DaucAy,  3  D.  321 i.  240. 

2.  Whatever  defects  may  exist  in  final  process,  error  does  not  lie.  Amis  v. 
Smith,  16  P.  303. . .  .xiv.  311. 

3.  A  refusal  to  quash  final  process  is  not  a  judgment,  much  less  a  final 
judgment,  and  error  does  not  lie.     lb. 

4.  A  writ  of  error  is  the  proper  remedy  to  revise  an  erroneous  proceeding 
Qoder  a  mandate  of  this  court,  in  a  proceeding  at  law.  Martin  v.  Bunter's 
lAssee,  1  W.  304 lit.  562. 

5.  Under  the  judiciary  act,  (1  Stats,  at  Large,  73,)  and  the  act  of  the  3d 
of  March,  1803,  (2  Stats,  at  Large,  244,)  causes  of  admiralty  and  maritime 
jorisdtction,  or  in  equity,  cannot  be  removed,  by  writ  of  error,  from  the  circuit 
court  for  reexamination  in  the  supreme  court.  The  San  Pedro,  2  W.  132 .... 
iv.  57. 

6.  The  only  appropriate  mode  of  removing  such  causes,  is  by  appeal :  and 
the  rules,  regulations,  and  restrictions,  contained  in  the  22d  and  23d  sections 
of  the  jadiciary  act,  (1  Stats,  at  Large,  84,)  respecting  the  time  within  which 
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a  writ  of  error  shall  be  brought,  and  in  what  instances  it  shall  operate  a^ 
supersedeas — ^the  citation  to  the  adverse  party,  the  security  to  be  given  bj  the 
plaintiffs  in  error  for  prosecuting  his  suit,  and  the  restrictions  upon  the  appellate 
court  as  to  reversals  in  certain  enumerated  cases,  are  applicable  to  appeals 
under  the  act  of  1803,  and  are  to  be  substantially  observed ;  except  that  where 
the  appeal  is  prayed  at  the  same  term  when  the  decree  or  sentence  is  pro- 
nounced, a  citation  is  not  necessary.     lb. 

7.  A  writ  of  error  does  not  lie  to  quash  an  execution.  Eiocms  v.  Gse^  14  P. 
1 . . . .  xiii.  304. 

8.  A  writ  of  error  will  lie  from  this  court  upon  the  judgments  of  the  circuit 
courts,  awarding  a  peremptory  mandamus^  if  the  matter  in  controversy  is  of 
sufficient  value.  I%e  Oohiwbian  Luvrance  Company  v.  Wheebight,  7  W. 
534 V.  316. 

9.  Where  the  circuit  court  of  the  United  States,  for  the  eastern  district  of 
Pennsylvania,  proceeding  according  to  the  practice  in  that  State,  adjudicated 
summarily  on  the  conflicting  claims  of  creditors,  by  reason  of  judgment  liens, 
on  property  sold  by  the  marshal,  the  proceeds  whereof  had  been  paid  into 
court — Heldj  that  neither  upon  a  writ  of  error,  nor  by  an  appeal,  could  this 
court  review  such  decision.     Bayard  v.  Lombard^  9  H.  530 ....  xviii.  252. 

10.  The  last  clause  of  the  17th  section  of  the  patent  act  of  July  4, 1836, 
(5  Stats,  at  Large,  124,)  allowing  writs  of  error  and  appeals  '*  in  all  other 
cases  in  which  the  court  shall  deem  it  reasonable  to  allow  the  same,''  does  not 
include  a  suit  in  equity  to  set  aside  an  assignment  of  a  patent  right  Wilson 
V.  Sand/ord,  10  H.  99 xviii.  812. 

11.  A  judgment  of  a  circuit  court  rendered  on  an  agreed  statement  of  facts. 
may  be  reexamined  here  by  a  writ  of  error.  Stimpson  v.  Baltimore  aiul  Sus- 
quehanna Railroad  Company^  10  H.  329 . . .  .xviii.  412. 

12.  A  writ  of  error,  coram  vohis,  enables  a  court  to  correct  errors  which 
preceded  its  judgment.    Pickets  Heirs  v.  Legerwood,  7  P.  144 . .  • .  x.  43S. 

13.  It  is  now  generally  disused ;  a  summary  proceeding  upon  motion  and 
affidavits,  where  they  are  necessary,  being  substituted.     Ih. 

14.  A  writ  of  error  from  this  court  does  not  lie  to  examine  a  judgment , 
rendered  on  a  writ  of  error,  coram  vohisy  where  the  error  alleged  was  in 
granting  an  amendment.     Ih, 

15.  A  writ  of  error  does  not  afford  a  remedy,  if  the  jury  depart  from  the 
instructions  of  the  court.  Chesapeake  and  Ohio  Canal  Con^any  v.  Enapp. 
9P.  541....X!.  476. 

16.  A  motion  for  a  new  trial  is  not  a  waiver  of  a  writ  of  error,  and  though 
there  is  a  rule  to  that  effect  in  some  circuits,  effect  can  be  given  to  it  only  bj 
requiring  the  party  to  waive  his  right  on  the  record,  before  hearing  his  motion. 
Vmted  States  v.  Bodge,  6  H.  279 xvi.  681. 

17.  This  court  will  not  issue  a  writ  of  error  and  bring  up  a  record  of  a  court 
no  longer  in  existence,  and  upon  a  reversal  of  whose  judgment  no  mandate 
for  further  proceedings  can  go  from  this  to  any  court.  Bunt  v.  Palao,  4  H. 
589 xvL208. 

18.  The  jurisdiction  of  the  circuit  court  in  Louisiana,  in  cases  at  law  and  in 
equity,  is  distinct,  and  if  a  proceeding,  which  belongs  to  the  latter  jurisdictioo, 
is  brought  up  by  a  writ  of  error,  the  writ  must  be  dismissed.  MeCoUum  v. 
Ea^,  2  H.  61 XV.  82. 
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19.  If  the  record  of  an  action  at  law  in  Louisiana  contains  the  evidence, 
but  DO  bill  of  exceptions,  and  nothing  raising  any  points  of  law  distinct  from 
the  evidence,  this  court  cannot  revise  the  jadgment  on  a  writ  of  error.  Minor 
T.  TUhUoHy  2  H.  892 xv.  149. 

MANDAMUBy  C.  5. 

G.    DAMAGES,  && 
Dabcaobs  ;  Interest,  A. 

H.    AMENDM£NT&    (Practice,  L  A.  4.) 

1.  A  writ  of  error  maj  be  amended  by  filling  the  blank  left  for  the  return 
dftj,  there  being  enough  on  the  writ  to  amend  by.  Mostman  v.  Higginson^ 
4D.  12.... 1.813. 

2.  A  writ  of  error,  tested  in  the  vacation  afler  the  last  term,  is  amendable. 
Come  V.  Suad,  4  D.  22 i.  819. 

L  WHAT  MAY  OR  MAY  NOT  BE  ASSIGNED  FOR  ERROR,  AND  WHAT 

WILL  BE  EXAMINED  ON  SUCH  A  WRIT. 

Exceptions,  A.;  Judobcents  and  Decrees,  D.;  Practice,  H.  G.  4,  7. 

1.  An  objection  that  counsel  fees  were  allowed  in  the  court  below  as  part 
of  the  damages,  cannot  be  entertained  unless  the  fact  appears  by  the  record* 
Jennings  v.  Brig  Perstveraneey  8  D.  836. . .  .1.  251. 

2.  A  plaintiff  may  assign  for  error,  want  of  jurisdiction  of  the  court  in  which 
he  instituted  his  suit.     Capron  v.  Van  NoordeUy  2  C.  126. . .  .1.  459. 

3.  A  writ  of  error  will  not  lie  on  a  judgment  of  nonsuit.  Evans  v.  PhiJUps^ 
4W.  73....iv.  847. 

4.  A  refusal  to  grant  a  new  trial  affords  no  ground  for  a  writ  of  error.  Barr 
T.  Grains  Heirs,  4  W.  218 ... .  iv.  876. 

5.  It  often  happens  that  a  right  may  be  asserted  in  the  course  of  a  trial 
npon  one  of  two  grounds,  both  of  which  cannot  exist ;  and  though  it  is  the  duty 
of  the  court  to  guard  against  surprise  in  this  respect,  yet  this  is  a  matter  of 
practice,  and  of  discretion,  and  not  ground  for  a  writ  of  error.  Turner  v.  TcUes, 
16  e.  14....xxi.  11. 

6.  This  court  will  not  revise  the  opinion  of  the  circuit  court,  either  granting 
or  refusing  a  new  trial.    BlunCs  Lessee  v.  SmUh^  7  W.  248.  •  •  .v.  259. 

7.  The  refusal  of  the  court  below  to  reinstate  a  cause  which  has  been  legally 
dismissed,  is  no  ground  for  a  writ  of  error.  Wekh  v.  MandeviUe,  7  C.  192 
•  • .  .11.  49o. 

8.  The  refusal  of  the  court  below  to  continue  a  case,  cannot  be  assigned  for 
error.      Woods  v.  Young,  4  C.  287 . . .  .ii.  86.      Sims  v.  Hundley,  6  H.  1 . . . . 
XVL580. 

9.  The  refusal  of  an  inferior  court  to  allow  a  plea  to  be  amended,  or  a  new 
plea  to  be  filed,  or  to  grant  a  new  trial,  or  to  continue  a  cause,  cannot  b« 
avii^ed  as  error.     Marine  Lis.  Oo,  of  Alexandria  v.  Hodgson,  6  C.  206 . . 

ii.  373. 
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10.  It  is  not  a  groand  for  a  writ  of  error  that  the  judge  below  refased  U 
i*e instate  a  cause  afler  nonsulL     United  Stales  v.  MfonSj  5  C.  280 . . . .  ii.  262. 

11.  Quare.  Whether  the  refusal  of  a  court  to  compel  a  party  to  join  in  a 
demurrer  to  evidence,  can  in  any  case  be  assigned  for  error.  Young  v.  Blad, 
7  C.  565....ii.  669. 

12.  A  writ  of  error  to  the  circuit  court  for  the  District  of  Columbia,  foanded 
on  a  refusal  by  that  court  to  quash  a  ca.  sa.j  issued  upon  a  judgment,  certified 
into  that  court  by  two  justices  of  the  peace,  under  an  act  of  assembly  of  Mary- 
land, will  be  quashed.    Mountz  v.  Hodgson,  i  G.  324. . .  .ii.  124. 

12  a.  The  refusal  of  the  circuit  court  to  continue  a  cause  cannot  be  assigned 
for  error.     Sims  v.  Hundley,  6  H.  1 . . .  .xvi.  580. 

1 3.  An  exception  having  been  taken  to  the  refusal  of  the  court  below  to 
continue  the  case,  the  judgment  was  affirmed  with  ten  per  cent  damages,  on  the 
ground  that  the  writ  of  error  was  sued  out  merely  for  delay.  Barrow  v.  ififi^ 
13  H.^4....xix.382. 

14.  An  exception  which  became  wholly  immaterial  in  the  progress  of  the 
trial,  cannot  be  assigned  as  error.  Philadetphict,  Wibningtony  and  Balimon 
Railroad  Company  v.  Howard,  13  H.  307. . .  .xix.  512. 

15.  If  a  party  to  a  suit  in  Louisiana,  has  had  the  substantial  benefit  of  i 
peremptory  exception,  in  the  progress  of  the  cause,  it  is  not  error  that  when 
first  tendered  it  was  not  allowed.    PhUUps  v.  Preston,  5  H.  278 ....  xvL  396. 

16.  This  court  will  not  consider  the  question  whether  there  was  any  evidence 
to  be  submitted  to  the  jury,  unless  the  opinion  of  the  court  below  thereon  was 
prayed  for,  and  an  exception  regularly  taken.  Garrard  v.  Eeynolds's  Zeoee, 
4  H.  123.... xvi.  44. 

17.  If  parties  agree  that  the  judges  of  the  circuit  court  may  draw  inferences 
of  fact  not  found  by  the  jury  in  that  court,  and  the  judgment  can  be  supported 
by  a  reasonable  presumption  that  the  judges  found  certain  facts,  it  will  not  be 
reversed.    Prentice  v.  Zone's  Administrator,  8  H.  470. . .  .xvii.  661. 

18.  It  is  not  error  for  the  court  below  to  omit  to  give  its  opinion  to  the  jniy 
on  a  point,  if  not  requested  to  do  so.    Pennock  v.  Didbgue,  2  P.  1 . . .  .viiL  L 

19.  Unless  the  entire  prayer,  as  made,  ought  to  have  been  granted,  its  refusal 
is  not  error.     Cohunhian  Insurance  Company  v.  Lawrence,  2  P.  25 ... .  viiL  10. 

20.  A  prayer  which  asks  the  court  to  declare  the  law,  not  on  the  facts  but 
on  the  testimony,  should  be  refused ;  the  jury  may  not  find  the  facts  fnun  the 
evidence.     Patterson  v.  Jenks,  2  P.  216. .  • . viii.  92. 

21.  A  motion  to  quash  an  attachment,  overruled  by  the  court,  cannot  be 
reexamined  on  a  writ  of  error.     Tdand  v.  Sprague,  12  P.  300 . .  •  .xii.  729. 

22.  Where  the  evidence  conduces  to  prove  a  fact,  it  is  competent  in  law  to 
establish  it,  and  upon  a  writ  of  error  this  court  can  revise  the  evidence  onlj  to 
ascertain  whether  it  was  thus  competent  in  point  of  law.  Whether  the  jury 
drew  from  it  the  correct  inference  in  point  of  fact,  cannot  be  here  considered. 
Hepburn  v.  Dubois,  12  P.  345 xii.  743. 

23.  Though  evidence  of  title,  when  admitted  and  examined,  might  fail  to 
show  that  the  demandant,  in  a  writ  of  right,  has  more  mere  right  than  the  ten- 
ant, yet  it  is  error  to  reject  the  evidence ;  until  it  is  received,  it  cannot  be 
compared  with  the  evidence  of  the  tenant,  and  it  cannot  be  known,  judiciaily, 
which  has  the  better  right.   Bradstreet  v.  Thomas,  12  P.  174 xii.  677. 
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24.  The  court  is  not  boand  to  repeat  to  the  jury  the  same  substantial  propo- 
sition of  law  in  different  forms  ;  it  is  sufficient  if  it  be  once  laid  down  in  an 
iotelligible  and  unexceptionable  manner.  JSjeUy  v.  Jackson^  6  P.  622 . . . .  z. 
286. 

25.  If  evidence  be  objected  to  generally,  when  admissible,  for  any  purpose, 
it  is  not  error  to  overrule  the  objection  and  admit  the  evidence ;  the  party 
objecting  should,  in  such  a  case,  pray  an  instruction  limiting  the  effect  of  the 
evidence  to  the  specific  purpose  for  which  it  is  admissible.     lb* 

26.  A  court  is  not  bound  to  give  an  instruction  concerning  an  hypothetical 
state  of  facts,  as  to  which  there  is  no  evidence  before  the  jury.  Boardman  v. 
Seed's  Lessees,  6  P.  828 x.  135. 

27.  It  is  not  error  for  a  judge  to  decline  to  advise  a  jury  concerning  the 
relative  weight  of  different  parts  of  the  evidence.  Orcme  v.  Morrises  Lessee, 
6  P.  598 X.  274. 

28.  This  court  will  not  review  the  decision  of  a  circuit  court  allowing  a  new 
count  to  be  filed,  in  an  action  of  ejectment,  alleging  a  demise  by  a  lessor  not 
named  in  the  old  counts,  nor  its  refusal  to  allow  costs  on  the  leave  to  amend. 
Wrigki  V.  HolUngnDinihU  Lessee,  1  P.  165.  •  • . viL  515. 

29.  A  judgment  on  a  bond  will  not  be  reversed,  because  the  verdict  is  for 
the  amount  justly  due,  instead  of  the  penalty,  which  is  for  a  greater  sum. 
HaffY,  Hutchinson,  14  H.  586 xx.  854. 

30.  On  a  writ  of  error,  the  whole  record  is  to  be  inspected ;  and  if  a  demurrer 
has  been  taken  to  evidence,  not  only  this,  but  the  sufficiency  of  the  declaration 
mast  be  examined.  Bank  of  the  United  States  v.  &nith,  11  W.  171 . . . .  vi. 
547. 

31.  The  court  will  not  pronounce  an  opinion  upon  questions  not  raised  on 
the  record,  though  the  counsel  on  both  sides  desire  it.  Bradstreet  v.  Potter ^  16 
P.  317....xiv.  316. 

Batl,  fi.  7 ;  Ejectment,  B.  2 ;  Jubt,  A.  8 ;  New  Tbial,  2. 


EBROR  DEMONSTRATIONIS. 

Deed  F. 


ESCAPE. 

The  marshal  is  not  liable  for  the  escape  of  a  debtor  whom  he  has  committed 
to  a  state  jail.    Randolph  v.  DonaUlsony  9  C.  76. . .  .iii.  274. 


ESCHEAT. 

Altbk. 
I.  liand  devised  to  an  alien  does  not  escheat  until  office  found*     Taylor  v. 
AmAoift,  5  H.  233. . .  .xvi.  377. 
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2.  The  act  of  the  State  of  Georgia,  of  December  15, 1810,  concerning  es- 
cheats, in  speaking  of  leaving  no  heir,  does  not  mean  next  of  kin.  MLeam  t. 
HfLeOan,  10  P.  625 . . .  .xii.  278. 


ESCROW. 

m 

Dbbd,  a. 


ESTOPPEL. 

A.  BY  MATTER  OF  RECORD  AND  ACTS  UNDER  SEAL,  192. 

B.  BY  RETURNS  OF  OFFICERS,  198. 

C.  BY  ACTS  IN  PAIS,  AND  HEREIN  OF  EQUITABLE  ESTOPPELS,  191. 

D.  ESTATES  BY  ESTOPPEL,  194. 

E.  WHEN  AN  ESTOPPEL  DOES  NOT  ARISE,  194. 

F.  HOW  TAKEN  ADVANTAGE  OF,  194. 

A.    BY  MATTER  OF  RECORD  AND  ACTS  UNDER  SEAL. 

JUDOMBNTS,  &C.  B.  3. 

1.  The  recital  of  a  lease  in  a  deed  of  release  estops  all  persons  claiming 
under  the  parties  to  the  deed  of  release,  from  denying  the  existence  of  the 
lease,  or  that  possession  under  it  which  is  necessary  to  give  the  release  its  in- 
tended operation.     Carver  v.  Jackson,  4  P.  1 . . .  .ix.  1. 

2.  A  recital  of  a  lease  in  a  deed  of  release  operates  as  an  estoppel,  whidi 
works  on  the  interest  in  the  land,  and  binds  not  only  the  parties,  but  priTies  in 
blood,  in  estate,  and  in  law.     Orane  v.  Morrises  Lessee,  6  P.  598 . . .  .z.  274. 

3.  If  a  deed  of  conveyance,  expressly  or  by  necessary  implication,  affirms 
that  the  grantor  has  and  conveys  a  fee-simple  in  the  land,  his  heirs  are  estopped 
from  denying  that  he  had  that  estate,  and  passed  it  by  the  deed  to  the  grantee ; 
and  this  may  appear,  in  any  part  of  the  deed,  or  by  other  writings  which  are 
referred  to  therein.     Van  Rensselaer  v.  Kearney,  11  H.  297 ....  xviii.  631. 

4.  The  particular  terms  of  a  deed  examined,  and  taken  in  connection  with 
the  writings  referred  to,  held  to  amount  to  such  an  estoppel.  lb, 

5.  The  mor^agor  is  estopped  from  denying  his  seisin  in  a  suit  to  foredo^ 
the  mortgage.     Biish  v.  Marshall,  6  H.  284. . .  .xvi.  684. 

6.  An  obligee  in  a  bond,  which  declares  him  to  be  a  principal  debtor,  is 
estopped  to  plead  that  he  was  merely  a  surety.  Sprigg  v.  Bank  of  Mowd 
Pleasant,  12  P.  257 xii.  110. 

Bond,  F.  2 ;  Evidenob,  F.  10 ;  Recitals,  1 ;  Vebdict,  7. 
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B.    BY  RETURNS  OF  OFFICERS. 

The  return  of  the  state  surveyor,  under  his  oath,  cannot  be  invalidated,  in  an 
action  on  a  covenant  of  seisin,  by  evidence  tending  to  show  that  he  did  not  in 
hud  make  the  survey,  which  he  returned.  PoUard  v.  Dwigkt^  4  C.  421 . . .  .ii. 
158. 

.     C.    BY  ACTS  IN  PAIS,  AND  HEREIN  OF  EQUITABLE  ESTOPPELS. 

Bills,  &c.  6.  2. 

1.  The  vendee  is  not  estopped  from  disputing  the  title  of  his  vendor.  WaLHnt 
T.  HobnarCs  ZexsM,  16  P.  25 ... .  xiv.  174. 

2.  Though  a  tenant  is  estopped  to  deny  the  title  of  his  landlord,  yet  if  he  dis- 
claims holding  under  his  landlord's  title,  gives  notice  that  he  holds  adversely,  and 
thereupon  the  landlord  lies  by  until  the  statute  of  limitations  has  run,  he  cannot 
recover.     WiUism,  v.  WaOdm,  8  P.  48 viii.  276. 

8.  Though  a  tenant  in  possession,  who  acquires  a  title  adverse  to  that  of  his 
landlord,  and  gives  his  landlord  notice  that  he  denies  his  title  and  holds  adversely 
to  him,  does  thereby  acquire  a  possession,  so  far  adverse  that  the  statute  of  limi- 
tations will  then  begin  to  run  against  the  landlord,  yet  he  cannot  assert  this  ad- 
vene title  by  purchase,  against  his  landlord,  either  at  law  or  in  equity,  without 
£rst  soirendering  the  possession.     Peyton  v.  Stithy  5  P.  485 . . .  .ix.  486. 

4.  An  agreement  by  parol,  between  two  proprietors  of  adjoining  lands,  to  em- 
ploy a  surveyor  to  run  the  dividing  line  between  them,  and  that  it  should  be 
thus  ascertained  and  settled,  which  was  executed,  and  the  line  accordingly  run 
and  marked  on  a  plat  by  the  surveyor,  in  their  presence,  as  the  boundary,  held 
to  be  conclusive  in  an  action  of  ejectment,  afler  a  correspondent  possession  of 
20  years  by  the  parties,  and  those  claiming  under  them  respectively.  Boyd^s 
Lessee  v.  GraveSy  4  W.  513 . . .  .iv.  460. 

5.  Such  an  agreement  is  not  within  the  statute  of  frauds,  as-  being  a  contract 
for  the  sale  of  lands,  or  any  interest  in  or  concerning  them,     lb, 

6.  If  the  debtor  acts  in  selecting  the  appraisers  on  an  order  of  seizure  and 
sale  in  a  proceeding  for  foreclosure,  in  the  circuit  court  of  the  United  States 
held  in  Louisiana,  and  in  giving  directionB  to  the  marshal  concerning  the  mode 
of  sale,  and  these  facta  are  known  to  the  purchaser  when  he  buys,  and  pays  for 
the  property,  the  debtor  is  estopped  from  avoiding  the  sale  by  showing  that  the 
marshal  had  not  taken  the  necessary  steps  to  authorize  him  to  sell.  Erwin  v. 
Lfnenfj  7  H.  172 xvii.  76. 

7.  If  a  mortgage  is  duly  recorded,  it  is  not  laches  for  the  mortgagee  to  be 
silent  conceniing  it ;  and  he  is  not  thereby  precluded  from  asserting  it  against 
a  purchaser  without  actual  notice.    Dick  v.  Balch,  8  P.  80 ...  .xi.  12. 

8.  If,  in  an  action  of  assumpsit  against  a  corporation,  the  defendant  insist  that 
the  writing,  on  which  the  action  is  founded,  bears  the  corporate  seal,  and  defeats 
the  action  upon  the  ground  that  it  should  have  been  an  action  of  covenant,  the 
defendant  is  estopped  from  denying,  on  the  trial  of  an  action  of  covenant,  that 
the  paper  is  the  deed  of  the  corporation.  Pkiladelpkicty  Wilmingtony  and  Bed' 
Hmare  Jiailroad  Oony^ny  v.  Bowardy  18  H.  807 ....  xix.  512. 

9.  By  selling  and  conveying  property  to  a  third  purchaser,  the  oommissionera 
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under  the  act  oonoerning  the  sale  of  lots  in  the  city  of  Washington,  prednded 
themselves  from  setting  up  the  second  sale ;  and  the  second  purchaser,  hj  mak- 
ing this  defence,  affirmed  the  title  of  the  third  purchaser.  Oneale  y.  7%oni(on, 
6C.63....iL818. 

AssuHPSiT,  B.  1 ;  Husband  and  Wife,  C.  1. 

D.    ESTATES  BJ  ESTOPPEL. 

If  one  who  has  convejed  with  warranty  afterwards  acquires  the  true  title,  it 
enures  by  way  of  estoppel  to  his  grantee.  Bush  v.  MaarihaXl^  6  H.  284.... 
XYi.  684. 

£.   WHEN  AN  ESTOPPEL  DOES  NOT  ARISE. 

1.  If  A  sell  land  to  B,  but  do  not  convey  it,  and  B  sells  and  conveys  it  to  Q 
the  latter  is  not  estopped  to  deny  A's  title  in  an  action  by  A's  heirs  to  recover 
.the  land.    EUghfs  Lessee  v.  Boehester,  7  W.  535 ...  .v.  316. 

2.  A  tenant  is  estopped  to  deny  his  landlord's  title,  but  if  the  plaintiff  in  ejeet* 
ment  himself  deny  the  validity  or  operation  of  his  contract,  he  cannot  use  it  to 
create  a  tenancy,  and  thus  estop  the  defendant  Hughes  v.  CletrksinlU,  6  P. 
369 X.  148. 

3.  Heirs  are  not  estopped  by  a  warranty  of  their  ancestor  from  dainung  the 
property  by  purchase,  but  only  by  descent     OUver  y.  PiaU^  9  H.d3d... 

XV.  479. 

« 

F.   HOW  TAKEN  ADVANTAGE  OF. 

If  a  party  have  not  opportunity  to  show  an  estoppel  by  pleading,  he  maj 
exhibit  the  matter  thereof  in  evidence,  and  the  court  and  jury  are  bound  therebj. 
PhUaddphicty  Wilmington^  and  Baltimore  Bailroad  Company  v.  Howard^  13 
H.  307 xix.512. 


EVIDENCB. 

Fob  Evidbnob  in  Adicibaltt,  see  Admiralty,  C.  b.  4,  6,  D. ;  for  Evidbkce  a 
Equity,  see  Equity,  G.  5 ;  fob  Dbmurrbr  to  Evidbncb,  see  Practicr,  E 
G.  1 ;  see  also  Patents,  G.  ;  Public  Lands  of  thb  Unitbd  States,  IIL  D.  b.; 
Receivers  of  Public  Moneys,  C.  1 ;  Bevenub  Laws,  F.  2. 

A.  ADMISSIONS,  195. 

B.  BUBDEN   OF  PBOOF,  PBESUMPTI0N8,  AND  PRIMA  FACIE  EVt 

DENCE,  195. 

1.  burden  of  ?boof. 

2.  presumptions. 

3.  prima  facie  bvidenob* 

C    DEPOSITIONS,  197. 

1.  taken  db  bbnb  bssb. 

2.  taken  under  a  dedimus  potbstatev,  or  oommibsiox. 
8.  other  mattbbs. 
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D.   HANDWRITING,  199. 


E.  HEARSAY,  ACTS,  REPUTATION,  RES  GESTiB  AND  INTER  ALIOS, 

200. 

1.  DEOLARATIONB  AND  AOTB   OF  ▲  PABTT  OB  OF  THIRD   PSBSONB. 

2.  REPUTATION. 

8.  RB8   OB8TJB  AND   INTBR  ALIOS. 

F.  PAROL  AND  EXTRINSIC  EVIDENCE,  208. 

6.   PUBUC  ACTS,  RECORDS,  AND  JUDICIAL  DOCUMENTS,  206. 

1.  BFFBOT  AS   EYIDENOE  AT  OOMMON  LAW. 

2.  BFFEOT  UNDER  AOT   OF  OONOBE88. 

H.    DOCUMENTS    NOT  JUDICIAL,   NOR  PUBLIC    ACTS    OR    REC- 
ORDS, 207. 

L    WITNESS,  208. 

1.  GOHPBTENOT. 

2.  NUMBEB. 

8.  uTpeaohment. 

4.   DEATH. 

J.    CIRCUMSTANTIAL  EVIDENCE,  211. 

K.    SECONDARY  EVIDENCE,  212. 

L   IRRELEVANT  AND  REBUTTING  EVIDENCE,  218. 

M.    WHAT  JUDICIALLY  NOTICED,  218. 

A.    ADMISSIONS. 
Infra,  E.  1,  H.  16. 

B.    BURDEN  OF  PROOF,  PRESUMPTIONS,  AND  PRIMA  FACIE  EVI- 
DENCE. 

1.   BUBDEN   OF  PBOOF. 

Admibaltt,  a.  2 ;  C.  b.  6 ;  Rbvbnub  Laws,  A«  2. 

1.  Though  the  burden  of  proof  is  in  many  cases  on  the  party  who  has  pe- 
caliar  means  of  knowledge,  the  rule  is  not  universal,  and  the  circumstances  of 
this  case  affi>rd  an  exception.  Oreenletif's  Lessee  v.  Birth^  6  P.  802 . . . .  x.  126. 

2.  The  plea  of  necessity,  or  distress,  resorted  to  as  an  answer  to  a  case 
which  calls  for  a  forfeiture,  must  be  made  out  by  the  claimant  TTie  Josefa 
Segundoy  5  W.  338 iv.  654. 

3.  To  establish  collateral  heirship,  it  must  be  proved,  not  only  that  the 
ancestor  is  dead,  but  that  he  died  without  issue.  The  burden,  as  to  both  facts 
is  on  the  claimant     Ohirac  v.  Beinecker,  2  P.  613 ... .  viii.  230. 

4.  Where  restitution  of  captured  property  is  claimed,  upon  the  ground  that 
the  force  of  the  cruiser  making  the  capture  has  been  augmented  within  the 
United  States,  by  enlisting  men,  the  burden  of  proving  such  enlistment  is 
thrown  upon  the  claimant ;  that  fact  being  proved  by  him,  it  is  incumbent  upon 
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the  cuptors  to  show,  that  the  persons  so  enlisted  were  subjects  or  citizens  of 
the  prince  or  state  under  whose  flag  the  cruiser  sails,  transiently  within  the 
United  States,  in  order  to  bring  the  case  within  the  proviso  of  the  2d  section 
of  the  act  of  June  5,  1794,  (1  Stats,  at  Large,  383,)  and  of  the  act  of  the 
20th  April,  1818,  (S  Stats,  at  Large,  447.)  The  Egtrdia,  4  W.  298.... iv. 
406. 

AcoouNT,  A.  1 ;  Pleading,  H.  3,  4. 

S.  PRESUMPTIONS. 

For  Pbesumptionb  op  Deeds,  Titles,  &c.,  partly  of  Law  and  partly  of  Fact, 
see  Presumptions  ;  see  also  Admiralty,  C.  b.  5 ;  Payment,  B.  ;  Spoliation. 

1.  The  presumption  is  that  all  the  partners  have  access  to  the  partnership 
books,  and  know  their  contents ;  but  this  presumption  may  be  rebutted.  Win- 
ihxp  V.  Bank  of  the  United  States,  5  P.  529 ix.  457. 

2.  There  is  no  presumption  that  the  contents  of  a  letter,  written  by  one 
partner,  in  his  own  name,  were  known  to  his  copartner,  or  assented  to  by  him, 
though  some  of  the  contents  of  the  letter  related  to  the  busines%of  the  firm. 
Rogers  v.  Batchehr,  12  P.  221 xii.  701. 

3.  An  ouster  by  a  mere  intruder  will  not  be  presumed.  Society  for  the 
Propagation  of  the  Gospelj  S^c.  v.  Pawlet,  4  P.  480 . . .  .ix.  160. 

4.  After  the  lapse  of  thirty  years,  the  witnesses  to  a  deed  are  presaoaed  to 
be  dead.     Winn  v.  Patterson,  9  P.  663 xi.  516. 

5.  The  courts  of  Louisiana  presume  that  the  subscribing  witnesses  to  a 
written  contract  executed  in  another  state,  reside  at  the  place  where  the  con- 
tract was  made,  and  the  same  rule  should  be  applied  in  the  circuit  court  held 
in  Louisiana.     Wilcox  v.  Hunt,  13  P.  378. . .  .xiii.  211. 

6.  If  one  part  of  an  indenture  is  produced  by  one  party  to  it,  signed  by  the 
other  party,  the  presumption  is,  that  the  other  part,  signed  by  himself,  is  in  the 
hands  of  the  other  party.     HaUett  v.  GolUns,  10  H.  174. . .  .xviii.  349. 

7.  A  paymaster  gave  a  bond  to  secure  the  foithful  performance  of  his  duty 
within  a  certain  district ;  he  was  a  defaulter ;  the  presumption  is,  that  his  de- 
dication arose  out  of  transactions  within  his  district,  though  it  appears  he  made 
some  payments  out  of  the  district     Duncan's  Heirs  v.  United  States,  7  P.  435 

....  X.  ooo» 

8.  It  is  to  be  presumed  that  an  invoice  accompanied  a  consignment  of  mer- 
chandise to  a  foreign  country.     Turner  v.  TcUes,  16  H.  14. . .  .xxi.  11. 


3.  PBDIA  facie  SYIDENCE. 

1.  Primd  facie  evidence  of  a  fact  is  such  as,  in  judgment  of  law,  is  sufficient 
to  establish  the  fact ;  in  the  absence  of  all  controlling  or  discrediting  evidence, 
it  is  conclusive,  and  the  jury  are  bound  so  to  regard  it.  If  they  refuse  to  do 
so,  the  court  should  set  aside  their  verdict.  J£s%  v.  Jaeksouy  6  P.  622 . . .  .x. 
286. 

2.  When  primd  facie  or  presumptive  proof  has  been  made,  its  character,  as 
such,  ought  not  to  be  disregarded,  and  the  court  has  not  a  right  to  direct  the 
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J017  to  view  it  otherwise  than  in  the  aspect  in  which  it  is  presented.     Orane  v. 
Mwru^g  Lessee,  6  P.  598 z.  274. 

3.  Prima  facie  evidence  is  sach  as  in  judgment  of  law  is  sufficient  to  estab- 
lish a  fact,  and,  if  not  rebutted,  it  remains  sufficient  United  States  v.  Wiggins^ 
14P.  884.... xiii.  488. 

4.  Where  proofs  are  to  be  laid  before  a  public  officer,  and  he  is  to  do  an  act 
on  being  satisfied  of  certain  fiicts,  his  doing  the  act  is  primd  facie  evidence 
that  the  proceeding  was  regular,  and  the  sufficiency  of  the  proofs  cannot  be 
controverted,  or  reexamined  before  another  tribunal,  if  the  law  has  made  him 
their  proper  judge.  PkUadelpkia  and  Trenton  lUdbroad  Chmpaxng  v.  Stimpsony 
14P.448....xiii.  588. 

5.  If  spirits  are  carried  into  the  Indian  country  by  a  trader,  and  are  there 
found  among  his  goods,  or  any  part  of  them,  it  is  primA  facie  evidence  of  his 
haviog  violated  the  acts  of  congress,  and  throws  the  burden  of  proof  upon  the 
defendant.    American  Fm  Oo.  v.  UniUd  StateSy  2  P.  858. . .  .ii.  187. 

Account,  A.  2 ;  Dbbd,  A.  7. 
C.    DEPOSITIONS. 

1.   TAKEN  DE  BENE   ESSE.      (.fit/ro,  C.  2.) 

1.  Under  the  80th  section  of  the  judiciary  act,  a  deposition  is  not  admissible 
if  the  certificate  does  not  clearly  show  the  deposition  was  reduced  to  writing  in 
the  presence  of  the  magistrate.     Bell  v.  Morrison^  1  P.  851 . . . .  vii.  612. 

2.  Cross-examining  a  witness  is  a  waiver  of  irregularity  in  the  time  of  tak- 
ing the  deposition.  Mechanic^  Bank  of  Alexandria  v.  Seiany  1  P.  299 ....  viL 
585. 

8.  If  the  magistrate  who  takes  a  deposition,  de  bene  esse,  under  the  80th  sec- 
tion of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  88,)  does  not  certify  any 
cause  of  taking,  but  appends  the  notice  to  the  opposite  party,  which  states  that 
the  witness  is  ''  about  to  depart  the  State,"  the  deposition  cannot  be  read. 
Emu  V.  WaBy  7  H.  698 . . .  .xvii.  858. 

4.  The  notice  should,  but  in  this  case  does  not,  show  the  cause  of  taking.  lb. 

5.  The  fact  that  the  attorney  of  the  opposite  party  attended,  but  refused  to 
take  part  in  the  proceedings,  does  not  cure  the  defect  in  the  certificate.     Jb, 

6.  If  parties  agree  a  deposition  should  be  read,  this  covers  both  what  is  in- 
competent and  competent  evidence  contained  in  it.    Jb. 

7.  Under  the  80th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Laige, 
88,)  a  certificate  that  no  notice  was  given  to  the  adverse  party  or  his  attorney, 
as  neither  lived  within  one  hundred  miles,  &c  is  sufficient.  If  either  was  tem- 
porarily within  that  distance,  so  as  to  be  served  with  notice,  and  this  fact  was 
known  to  the  party  taking  the  deposition,  or  the  magistrate,  it  may  be  shown 
by  parol,  and  the  deposition  would  be  excluded.  Dick  v.  Rvnnds,  5  H.  7 . . . . 
XTi285. 

8.  The  provision  in  the  judiciary  act  of  1789,  ch.  20,  §  80,  (1  Stats,  at 
Large,  88,)  as  to  taking  depositions,  ds  bene  esse,  does  not  apply  to  cases  pend- 
ing in  this  court,  but  only  to  cases  in  the  district  and  circuit  courts.  The  Argoy 
2.  W.  287 iv.  109. 

17* 
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9.  ^  That  the  deponent  is  a  seaman,  on  board  a  gonboat,  in  the  harbor  of 
Newport,  and  liable  to  be  ordered  to  some  other  place,  and  not  to  be  able  to 
attend  the  trial,"  is  not  legal  cause  for  taking  his  deposition  lis  bene  esse.  Ih 
Samuel,  1  W.  9 iii.  447. 

10.  If  it  were,  it  must  appear  also  that  the  witness  could  not  attend  at  the 
trial.     lb. 

11.  It  is  a  fatal  objection  to  a  deposition  taken  under  the  judiciary  act  of 
1789,  §  80,  that  it  was  opened  out  of  court.  Beale  v.  Thampsonj  8  C.  70 
....  iii.  29. 

12.  An  ex  parte  deposition,  under  the  act  of  congress,  maj  be  taken  out  of 
the  district  in  which  the  trial  is  had.  Patcq>sco  Inswiwuse  Campanff  y.  Sondk- 
gate^b  P.  604. ...ix.  490. 

13.  The  certificate  of  the  magistrate  that  the  witness  resides  more  than  one 
hundred  miles  from  the  place  of  trial,  is  primd  facie  evidence  of  that  &ct,  and 
the  onus  of  proving  him  to  reside  within  that  distance,  at  the  time  of  trial,  is 
upon  the  party  objecting.     lb, 

14.  A  judge  of  probate,  in  Mississippi,  is  ^  a  judge  of  a  county  court,"  within 
the  meaning  of  the  dOth  section  of  the  judiciary  act  of  1789,  (1  Stats,  at 
Lai^e,  88.)     Fowler  v.  MerrUlj  11  H.  876 xviii.  655. 

15.  Though  under  the  law  of  Virginia,  an  attorney  at  law  is  not  compellable 
to  receive  notice  of  the  taking  of  a  deposition,  he  may  do  so,  and  he  maj 
waive  notice.    Buddtcum  v.  Kirhj  8  C.  298 . .  • .  i.  584. 

16.  Notice  of  taking  a  deposition  on  the  8th  of  August,  and  if  not  taken  in 
one  day,  that  the  commissioners  would  adjourn  from  day  to  day  until  it  should 
be  finished,  is  not  complied  with,  if  the  commissioners  meet  on  the  8tlr  and  ad- 
journ to  the  10th,  and  then  take  the  deposition.    lb, 

17.  An  agreement  by  an  attorney  at  law  that  the  deposition  might  be  taken 
whether  he  should  attend  or  not,  and  his  failure  to  make  known  any  objecdon 
when  he  examined  the  deposition,  and  the  death  of  the  witness,  amount  to  a 
waiver  of  the  above  objection.    R, 

18.  The  certificate  and  seal  of  the  British  minister  resident  at  the  court  of 
Hanover,  is  not  a  proper  authentication  of  the  proceedings  of  an  officer  of  that 
country  in  taking  depositions.     Stein  v.  Bowman^  18  P.  209 ....  xiii.  126. 

19.  The  only  regular  mode  of  taking  depositions  in  a  foreign  country  is 
under  a  commission.     lb. 

20.  The  facts  that  a  deponent  went  out  of  the  State,  and  that  an  agent  of 
the  plaintiff  has  not  heard  of  his  return,  though  he  has  made  inquiries,  are  not 
sufficient  to  entitle  his  deposition  to  be  read.     lb. 


2.  TAKBN  UNDEB  A  DBDIMUS  P0TB8TATBM  OB  OOKMIBSIOK. 

Supra,  C.  1. 

1.  Depositions,  taken  according  to  the  proviso  in  the  SOth  section  of  the 
judiciary  act,  (1  Stats,  at  Large,  88,)  under  a  dedimus  potestatemy  *' according 
to  common  usage,  when  it  may  be  necessary  to  prevent  a  failure  or  delay  of 
justice,"  are,  under  lio  circumstances,  to  be  considered  as  taken  de  bene  eiw, 
whether  the  witnesses  reside  beyond  the  process  of  the  court  or  within  it;  the 
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provisions  of  the  act  relative  to  depositions  de  bene  etse  being  confined  to  those 
taken  under  the  enacting  part  of  the  section.  Sergeants  Lessee  v.  Biddle^  4  W. 
508 iv.  456. 

2.  Where  the  circuit  court  issued  a  commission  to  take  evidence  in  an  ad- 
miralty cause  pending  in  this  court  by  appeal,  and  both  parties  joined  in  exe 
enting  it,  a  proper  order  of  the  circuit  court,  or  consent  of  tbe  parties  to  dis- 
pense with  the  order,  must  be  presumed.    Rich  v.  Lambert^  12  H.  847 . . 
iix.171. 

3.  A  commission  to  examine  witnesses  will  not  be  awarded,  although  the  op- 
posing counsel  assent,  until  the  commissioners  are  named.  VcoMtophorst  v. 
Maryland^  2  D.  401 i.  2. 

4.  If  a  commission  to  take  evidence  purport  to  be  issued  in  a  cause  in  which 
Richard  M.  Meade  is  plaintiff,  when  Richard  W.  Meade  was  plaintiff,  the 
variance  is  not  material.    Keens  v.  Ifeade,  3  P.  1 ... .  viii.  261. 

5.  It  is  not  necessary  that  depositions  should  be  in  the  handwriting  of  any 
particular  person,  and  therefore  the  return  of  commissioners  need  not  show 
who  wrote  them.    lb» 

« 

6.  If  their  certificate  shows  they  employed  a  person  as  clerk,  this  is  equiv- 
alent to  certifying  that  they  appointed  him  clerk.     lb, 

7.  It  is  not  necessary  that  the  form  of  the  oath  administered  to  a  witness 
should  be  set  out  in  the  return.     lb. 

8.  The  plaintiff  may  read  depositions  taken  by  the  defendant.  Teaton  v. 
J>y,  5C.  d35....iL2d5. 


8.   OTHER  MATTERS. 

1.  A  deposition  read  in  evidence  without  objection,  cannot  be  afterwards 
objected  to  and  excluded  for  a  cause  apparent  on  the  caption.  Evcms  v.  Het' 
<ki,7  W.  485....V.  300. 

2.  A  deposition  taken  according  to  a  practice  of  the  state  courts,  but  not 
under  the  laws  of  the  United  States,  or  pursuant  to  the  rules  of  the  circuit 
court  is  admissible  in  evidence  only  by  consent,    .Evans  v.  SkUan^  7  W.  356 

•  •  .  •  V.  ^OO. 

D.    HANDWBITIN6.    (Bills,  &e.  6. 1 ;  Supra,  C.  3.) 

1.  Due  diligence  to  find  a  subscribing  witness  must  be  shown,  before  evi- 
dence of  his  handwriting  is  admitted.  Oooie  v.  WoodraWf  5  C.  13....ii. 
177. 

2.  Though,  where  it  is  not  possible  fix)m  lapse  of  time  to  offer  evidence  of 
haodwriiing,  by  a  witness  who  had  seen  the  party  write,  a  comparison  of  hand- 
writing of  the  document  to  be  proved  with  other  writings  known  to  be  his,  may 
be  heard,  yet  generally  it  is  not  to  be  allowed.  Strather  v.  Lucas^  6  P.  763 
•  •  •  •  x.  o67* 
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£.    HEARSAY,  ACTS,  BEPUTATION,  BBS  GEST^  AND  INTER  ALIO& 

1.   DE0LASA.TI017S  AND  ACTS   OF  A  PABTT   OB   OF  THIBD   PEBSOHS. 

Equity,  B.  i.  1. 

1.  Though  the  acts  and  declarations  of  a  grantor  after  the  convejance  are 
not  evidence  against  the  grantee,  they  are  evidence  to  control  the  effect  of  the 
answer  of  the  grantor.  Venable  v.  Bank  of  the  Uhtted  States^  2  P.  107 .... 
viii.  36. 

2.  Declarations  of  the  deceased  hasband  of  one  of  the  plaintiffs,  claiming  as 
heir  of  her  father,  that  his  wife's  mother  was  not  married  to  her  fisOher,  are 
admissible.    JewelTs  Lessee  v.  Jewell^  1  H.  219 . . .  .xiv.  578. 

8.  A  publication,  by  the  plaintijBT's  father,  of  a  notice  in  a  newspaper,  to  the 
effect  that  her  mother  was  not  his  wife,  made  soon  afler  they  ceased  to  cohabit, 
IS  admissible  as  part  of  the  res  gesUB  connected  with  the  cohabitation  and  sepa- 
ration.   Ih. 

4.  Whatever  an  agent  does  or  says  in  reference  to  the  business  of  his  prind* 
pal,  in  which  he  is  at  the  time  employed,  and  within  the  scope  of  his  authority, 
is  done  or  said  by  his  principal,  and  may  be  proved  in  a  criminal,  as  well  as  in 
a  civil  case,  in  like  manner  as  if  it  applied  personally  to  the  principal.  Amen- 
C€m  Fur  Company  v.  United  States,  2  P.  358 . . . .  viiL  137. 

5.  Declarations  of  an  agent  employed  to  lay  out  a  town,  and  return  a  pkm 
afterwards  acted  on  by  his  principal,  made  while  engaged  in  the  work,  to  the 
effect  that  a  certain  strip  of  ground  was  reserved  for  a  street,  are  admissible  to 
prove  a  dedication  of  the  land  to  that  use.  Barclay  v.  BbwelFs  Lessee,  6  P. 
498 X.  202. 

6.  Declarations  of  a  deceased  witness,  as  to  particular  facts  attending  a  sur- 
vey, are  not  admissible.     EQicott  v.  Pearl,  10  P.  412 . . .  .ziL  179. 

7.  The  rules  concerning  the  admission  of  hearsay  evidence  examined.    /&. 

8.  Though  the  declaration  of  the  patentee  that,  at  some  prior  date,  he  had 
made  the  invention,  is  not  admissible  to  prove  that  fact,  yet  his  conversation,  in 
which  he  described  his  invention,  is  evidence  that  he  had  then  invented  the 
thing  he  described.  Philadelphia  and  Trenton  Railroad  Company  v.  Stimpson, 
14P.  448....xiii.  588. 

9.  Evidence  that  an  officer  who  certified  a  copy,  some  years  after,  offered  to 
or  did,  forge  similar  papers,  is  not  admissible  to  impeach  his  certificate.  Dmted 
States  V.  Wiggins,  14  P.  334. . .  .xiiL  488. 

10.  The  question  being  whether  a  deed  of  marriage  settlement  had  been 
delivered,  acts  of  the  parents,  who  had  a  life-estate  by  the  deed,  inconsist^t 
with  the  existence  and  operation  of  the  deed,  were  held  admissible  against 
those  to  whom  the  deed  limited  remainders ;  though,  if  the  deed  was  duly 
delivered,  no  acts  of  the  tenants  for  life  could  affect  the  other  estates.  Carver 
V.  Jackson,  4  P.  1 . . . .  ix.  1. 

11.  But,  in  weighing  the  acts  of  parents  respecting  the  estates  of  their 
children,  the  same  inferences,  as  to  strict  legal  authority,  are  not  to  be  drawn  as 
in  case  of  strangers.     Ih. 

12.  A  deposition  of  the  complainant's  mother,  under  whom  she  claims  title, 
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made  in  another  proceeding,  is  evidence  against  the  complainant.     Gaines  v. 
ie«//,  ldH.472....xiz.254. 

13.  Evidence  that  a  corporation,  through  its  counsel,  treated  a  paper  as  its 
deed,  in  the  course  of  a  trial,  is  admissible,  as  against  the  corporation,  to  prove 
that  the  seal,  attached  to  the  paper,  is  the  seal  of  the  corporation.  Philadel- 
pkia,  WUmingUmj  and  BaUimare  Railroad  Gony^an^  v.  Howard,  13  H.  307 
....xix.  512. 

14.  A  letter  from  a  husband  to  a  wife,  is  evidence  in  a  suit  inier  alios  of  the 
state  of  his  feelings  towards  her  when  written,  and  also  of  his  being  at  the 
place  where  it  purports  to  have  been  written  at  the  time  of  its  date.  Gaines 
y.  Eelf,  12  H.  472. . .  .xix.  254. 

15.  If  one  defendant  produce  in  evidence  a  letter  from  his  co-defendant  to 
the  plaintiff  the  latter  may  give  in  evidence  the  written  declarations  of  that 
oo-defendant  to  discredit  the  letter.    Higffs  v.  Lindsay,  7  C.  500 . . . .  ii.  643. 

16.  A  commercial  correspondence,  though  between  third  persons,  is  often  evi- 
dence of  the  nature  of  their  transactions,  and  the  relations  they  sustained  to 
each  other.     Turner  v.  Yates,  16  H.  14. . .  .xxi.  11. 

Marriage,  3-6. 

2.  reputation. 

1.  Historical  facts  of  general  and  public  notoriety  may  be  proved  by  reputa^ 
tion,  and  that  reputation  may  be  established  by  historical  works,  of  known 
character  and  accuracy.  But  evidence  of  this  sort  is  confined  in  a  great 
measure  to  ancient  facts  which  do  not  presuppose  better  evidence  in  existence ; 
and  where,  from  the  nature  of  the  transaction,  or  the  remoteness  of  the  period, 
or  the  public  and  general  reception  of  the  facts,  a  just  foundation  is  laid  for 
general  confidence.    Morris  v.  Harmer^s  Heirs,  7  P.  554. . .  .x.  558. 

2.  The  work  of  a  living  author,  who  is  within  the  reach  of  the  process  of 
the  court,  can  hardly  be  deemed  of  this  nature.  He  may  be  called  as  a  wit>- 
ness.     lb, 

3.  The  plat  of  the  lots  in  the  city  of  Cincinnati,  made  under  the  authority 
of  the  owner  of  the  site  of  the  city,  and  which  had  been  generally  recognized 
and  used  in  the  surveys  of  the  lots  laid  down  in  the  same,  was  properly  admit- 
ted as  evidence  of  reputation.     Jb. 

4.  Ancient  boundaries  and  landmarks  may  be  proved  by  reputation.  Board- 
man  v.  Reed^s  Lessees,  6  P.  328 . . .  .x.  135. 

5.  Though  declarations  of  aged  and  deceased  members  of  a  family,  concern- 
ing its  pedigree,  are  not  admissible  if  made  post  Utem  motam,  yet  this  rule  ap- 
plies only  when  the  lis  mota  concerns  the  pedigree,  not  some  other  question 
involved  in  the  title.    HlUoU  v.  Piersol,  1  P.  328 viL  601. 

6.  Evidence,  by  hearsay  and  general  reputation,  is  admissible  only  as  to 
pedigree,  bat  not  to  establish  the  freedom  of  the  petitioner's  ancestor,  and  thence 
to  deduce  his  or  her  own.    Beans  v.  Wood,  1  W.  6.  • .  .iii.  446. 

7.  Hearsay  evidence  is  incompetent  to  establish  a  specific  fact,  which  is,  in 
its  nature,  susceptible  of  being  proved  by  witnesses  who  speak  from  their  own 
knowledge.  Claims  to  freedom  in  Maryland  are  not  exempt  fi-om  that  genera) 
role.    Mma  Queen  Y.  Hepburn,  7  C.  290      ..iL535. 
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8.  Testimonj  from  a  witness  that  he  was  at  the  place  where  the  phdntiffii' 
ancestor  had  had  his  home,  and  there  heard  he  was  dead,  is  admissible  to  prove 
his  death.     Scoffs  Lessee  v.  Hatliffe,  5  P.  81 ...  .ix.  235. 

9.  Testimony  by  a  witness  that  he  had  been  in  Germany  last  summer,  and 
there  heard  from  many  old  persons,  of  whom  he  inquired,  that  A  was  the 
brother  of  B,  is  not  admissible  to  prove  the  relationship.  It  does  not  appear 
that  the  persons  making  the  declarations  were  members  of  the  familj,  or  were 
dead,  and  thej  were  made  post  Utem  motam.  Stein  y.  Bowmcaij  18  P.  209 
., .  .xiii.  126. 

d.  RES   GESTiB  AND   INTER  ALIOS.      (JUDGMENTS,  &C  B.  8.) 

1.  Where  two  or  more  are  associated  U^ther  for  the  same  illegal  purpose, 
any  act  or  declaration  of  one  of  the  parties,  in  reference  to  the  common  object, 
and  forming  a  part  of  the  res  gesttB  in  its  execution,  may  be  given  in  evidence 
against  the  others.  American  Fur  Oompany  v.  United  States,  2  P.  858.... 
viii.  187. 

2.  The  question  being,  whether  an  invoice  was  made  with  intent  to  defraud, 
other  invoices,  of  similar  articles,  imported  by  the  claimant,  some  before  and 
some  after  the  importation  in  question,  are  admissible  in  evidence,  if  they  tend 
to  prove  a  fraudulent  intent     Wood  v.  United  States^  16  P.  842 .  • .  •  xiv.  836. 

8.  Declarations  by  a  patentee  who  had  parted  with  his  interest,  under  the 
patent,  that  he  never  completed  his  invention,  are  not  evidence  against  one 
claiming  under  him.     Wilson  v.  Simpson,  9  H.  109 ....  xviiL  58. 

4.  Declarations  of  a  master  concerning  the  voyage,  made  while  endeavoring 
to  hire  a  mate,  and  as  inducements  to  him  to  engage,  are  evidence  against  his 
employer.     United  States  v.  Gooding,  12  W.  460 . . . .  vii.  281. 

5.  A  general  agent  of  a  manufacturing  establishment  gave  a  certificate  that  a 
certain  amount  was  due  on  settlement,  from  the  firm  whose  agent  he  was ;  held 
to  be  admissible  evidence  against  his  principals,  when  connected  with  dream- 
stances  which  tended  to  prove  that  the  debt  was  contracted  for  materials  used 
by  him  in  the  manufacture.     Barry  v.  Foyles,  1  P.  811 ....  vii.  592. 


F.    PAROL  AND  EXTRINSIC  EVIDENCE. 
Bills,  &c.  6.  4 ;  Consideration  ;  Contbaot,  E.  ;  Infra,  1. 1. 

1.  A  contract  in  writing  may  be  applied  to  its  proper  subject-matter,  by  oral 
evidence.  Brad^y  v.  Washington,  Alexandria,  and  Georgetown  Steam  Po/dcet 
Company,  18  P.  89 . . .  .xiii.  54. 

2.  A  written  agreement  ^  to  hire  the  steamboat  Franklin,  until  The  Sydney 
is  placed  on  the  route,"  &c.,  may  be  explained  by  oral  evidence  of  the  circam- 
stances  under  which  the  contract  was  made,  with  a  view  to  show  that  the  hirer 
was  not  bound,  at  all  events,  to  retain  the  boat  in  his  employment  until  The 
Sydney  should  be  placed  on  the  route.    Ih. 

2a.  Parol  evidence  bearing  on  written  papers,  ought  not  to  be  admitted  with- 
out the  production  of  those  papers,  to  enable  the  court  and  jury  to  see  whether 
it  will  f^nch  on  the  x^3^^  as  to  contradicting  or  varying  written  evideooe. 
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Philadelphia  and  Trenton  Railroad  Chmpany  v.  SHmpsofij  14  P.  448 ....  xiii 

m, 

3.  Though  written  evidence  of  a  payment  exists,  parol  eyidence  is  admissi- 
ble.   Keene  v.  Meade,  8  P.  1 . . . .  viii.  261. 

4.  Parol  evidence  is  admissible  to  prove  that  all  the  parties  to  a  negotiable 
note  agreed  that  payment  should  be  demanded  of  the  maker  at  a  particular 
bank,  the  note  being  silent  as  to  the  place  of  payment  or  demand.  JBren^s 
Executors  v.  Bank  of  the  MetropoliSy  1  P.  89 . . . .  vii.  472. 

5.  A  letter  of  credit,  addressed  to  John  and  Joseph  Naylor  &  Co.,  will  not 
support  an  action  by  John  and  Jeremiah  Naylor  &  Co. ;  and  the  plaintiffs  can- 
not  be  allowed  to  prove  by  parol,  that  the  letter  was  intended  to  be  addressed 
to  their  firm,  and  that  the  variance  arose  from  mistake.  Grant  v.  Naylor ,  4  C. 
224....ii.  84. 

6.  A  letter  having  been  written  to  the  defendant  by  a  third  person,  request- 
ing the  defendant  to  ship  sugars  to  the  plaintiff,  and  the  defendant  having  added 
to  the  letter  the  word  '^agreed,**  and  signed  his  name — held,  that  parol  evi- 
dence was  admissible  to  prove  that  the  plaintiff  agreed  to  advance  moneys  to 
the  third  person  on  the  faith,  of  the  shipment ;  that  this  agreement  and  the  letter 
and  the  assent  of  the  defendant  were  parts  of  one  transaction ;  and  the  written 
paper  was  made  for  the  purpose  of  being  delivered  to  the  plaintiff,  and  was  so 
delivered  ;  and  this  being  proved,  it  was  further  held  that  the  contract  of  the 
defendant  was  not  within  the  statute  of  frauds  of  New  York.  1/  Wolf  v. 
Eabaud,  1  P.  476. . .  .vii.  672. 

7.  Parol  evidence  that  one  set  of  written  instructions  superseded  another, 
cannot  be  given.    Dunlop  v.  Munroe,  7  C.  242. . .  .ii.  522. 

8.  The  usage  of  trade  may  be  proved  by  parol,  although  such  usage  originated 
in  the  law  or  edict  of  the  government  of  the  country.  Livingston  v.  Maryland 
hsurance  Company,  7  C.  506. . .  .ii.  648. 

9.  If  foreign  laws  and  regulations  respecting  trade  be  not  proved  to  have 
been  in  writing  as  public  edicts,  they  may  be  proved  by  parol.  lb,  6  C.  274 
....iL  400. 

10.  Though  technical  estoppels  do  not  exist  in  equity,  yet  there,  no  more 
than  at  law,  can  a  party  be  allowed  to  vary  the  legal  import  of  a  written  con- 
tract by  parol  evidence,  nor  can  the  court  substitute  one  contract  in  place  of 
another ;  and  if  one  who  signed  a  bond  for  the  accommodation  of  another 
declares  in  terms,  in  the  bond,  that  he  is  a  principal  debtor,  a  court  of  equity 
cannot  treat  him  as  a  surety.  Sprigg  v.  Bank  of  Mount  Pleasant,  14  P.  201 
....xiii.  422. 

11.  Where  the  plaintiff  showed  by  parol  that  two  of  the  calls  in  his  deed 
were  not  applicable  to  a  lot  of  which  he  was  in  possession,  unless  another  lot,  of 
whii'h  the  defendant  was  in  possession,  was  also  to  be  included,  the  defendant 
may  give  other  parol  evidence  of  the  acts  and  declarations  of  the  plaintiff,  to 
show  that  the  lot  of  the  defendant  was  not  included  in  the  description  contained 
in  the  plaintiff's  deed.  Atkinson* s  Lessee  v.  Cummins,  9  H.  479 ....  xviii. 
229.  ■ 

12.  Extraneous  evidence  is  competent  to  show  the  existence  and  locality  of 
objects  called  for,  not  to  explain  or  construe  the  words  of  an  entry.  Meredith 
T.  Pickett,  9  W.  578. . .  .vL  191. 
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18.  Parol  eridenoe  of  dedarationB  of  the  testator,  made  at  the  time  he  was 
engaged  in  making  his  will,  as  to  his  testamentary  intentions,  is  not  admis- 
sible to  show  that  a  devise  to  his  children  was  not  intended  to  indade  his 
daughters.     Weatherkead's  Lessee  v.  BaskerviUe^  11  H.  829. . .  .xviii.  647. 

14.  Nor  can  the  acquiescence  of  one  of  the  daughters,  who  was  under  ooyer- 
ture,  be  relied  on  to  show  that  the  testator  did  not  include  her  among  his 
devisees,  under  the  words  "  my  children."    lb. 

15.  Tlie  board  of  commissioners  of  the  navy  hospital  fund  not  being  required 
by  any  act  of  congress  to  record  its  proceedings,  oral  evidence  of  its  acts  is 
admissible.     United  States  v.  FiUehroumj  7  P.  28. . .  .x.'886. 

16.  Extraneous  evidence  that  a  clause  in  a  written  contract,  providing  for 
the  forfeiture  of  a  fixed  sum  if  the  work  should  not  be  completed  by  a  certam 
day,  was  intended  to  liquidate  the  damages  for  such  jfailure,  is  not  admissible. 
Van  Buren  v.  Digges,  11  H.  461 . .  •  .xviii.  688. 

17.  Where  a  written  promise  of  indemnity  against  certain  debts,  did  not  point 
out  from  what  fund  they  must  be  paid  to  render  the  guarantor  liable,  it  ^ras 
proper  to  leave  it  to  the  jury  to  &id,  upon  extrinsic  evidence,  what  was  the 
miderstanding  of  the  parties  in  this  respect.  Mauran  v.  BuUus,  16  P.  528 
...  .xiv.  410. 

18.  Though  a  guarantee  cannot  be  added  to  by  oral  evidence,  or  by  written 
evidence,  not  signed  by  the  guarantor,  or  referred  to  and  adopted  by  the  letter 
of  guarantee,  and  though  its  construction  is  matter  of  law,  yet  extrinsic  evidence 
of  accompanying  circumstances  is  admissible,  in  order  that  the  court  may  con- 
Btrae  the  writing  with  a  knowledge  of  the  facts  to  which  it  related.  BeUv. 
Bruen,  1  H.  169 xiv.  552. 

19.  The  owner  of  a  cotton  mill  applied  for  insurance,  and  represented  in  writ- 
ing, among  other  things,  that  ^'  no  lamps  were  used  in  the  picking-room."  Sub- 
sequently, the  property  passed  out  of  his  hands,  and,  upon  the  application  of 
the  purchasers,  another  policy  was  issued,  declaring  the  insurance  to  have  be^ 
made  "  agreeably  to  the  representations  of  J.  S.,"  the  former  owner.  This  in- 
surance was  continued  through  several  different  policies,  no  new  representatioD 
being  made,  until  the  destruction  of  the  mill  by  fire,  occasioned  by  a  lamp  in  the 
picking-room.  Msld^  that  extraneous  evidence  was  admissible  to  show  what  J. 
S.'s  representation  was,  and  that,  as  it  was  admitted  to  be  material  to  the  risk, 
had  been  adopted  by  the  plaintiffs,  and  was  not  observed  in  practice,  the  plain- 
tiffs could  not  recover,  dark  v.  Manufacturers^  Insurance  Oornpany^  8  H.  235 
...  .xvii.  569. 

20.  Where  a  privateer,  cruising  under  a  commission  from  the  Republic 
of  Venezuela,  was  lost,  subsequent  to  a  capture  in  question,  the  previous  exist- 
ence of  the  commission  on  board  was  allowed  to  be  proved  by  par^l  evidence. 
The  EstreOa,  4  W.  298 iv.  406. 

21.  Where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  an  incor- 
porated bank,  and  it  appeared  doubtful  upon  the  face  of  the  instrument,  whether 
it  was  an  official  or  a  private  act,  parol  evidence  was  admitted  to  show  that  it 
was  an  official  act.  Mechanics^  Bank  of  Alexandria  v.  Bank  of  Oolumlna,  5  W. 
826 iv.  648. 

Bills,  &c.  H.  8 ;  Contract,  A.  9 ;  Cribonal   Law,  D.  8 ;  EstoppkLi 

A.  6 ;  Guarantee,  B.  4. 
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G.    PUBLIC  ACTS,  RECORDS,  AND  JUDICIAL  DOCUMENTS. 

1.   EFFECT  AS   EVIDENCE  AT   COMMON   LAW. 

Supra^  E.  1 ;  Judgments,  &c.  B.  S  ;  Conflict  of  Laws,  H.,  K. 

1.  A  volume  of  state  papers  published  by  aathority  of  congress,  is  admissi* 
ble  evidence  of  the  genuineness  of  the  papers  it  contains.  Watkins  v.  Bol' 
man's  Lessee,  14  P.  25. . .  .xiv.  174. 

2.  Though  a  survey  made  by  a  public  surveyor,  is  evidence  of  what  he  does 
officially,  if  he  adds  to  it  other  matters,  not  strictly  within  the  scope  o£  his  func* 
tioDs,  they  cannot  be  put  in  evidence.    EllicoU  v.  Pecarl,  10  P.  412 ... .  xii.  179. 

3.  A  sentence  of  condemnation  as  prize,  does  not  establish  any  particular 
fact,  without  which  the  sentence  may  have  been  rightly  pronounced.  MdUy 
V.  Shattuch,  3  C.  458. . .  .i.  642. 

4.  Verdicts  are  evidence  between  parties  and  privies  only ;  and  a  record, 
proving  the  ancestor's  freedom  to  have  been  established  in  a  suit  against  another 
party,  to  whom  the  ancestor  was  sold  by  the  present  defendant,  is  inadmissible 
evidenoe  to  prove  the  petitioner's  freedom.  Davis  v.  Wood,  1  W.  6 . .  • .  iii. 
446. 

5.  A  judgment  recovered  on  an  account  against  the  principal,  is  evidence 
of  the  amount  due  from  him,  in  an  action  against  a  guarantor  of  the  account* 
Drummand  v.  Prestman,  12  W.  515 ....  vii.  823. 

6.  A  judgment  in  favor  of  heirs,  against  a  purchaser  of  property  of  a  de- 
ceased person  from  executors,  is  not  evidence  in  an  action  by  the  purchaser 
against  the  executors,  to  recover  back  the  purchase-money,  except  to  show  a 
recovery  by  paramount  title.     Owings  v.  HvU,  9  P.  607 . . . .  xi.  497. 

7.  The  record  of  a  judgment  in  one  State  is  conclusive  evidence  in  another, 
although  it  appears  that  the  suit  in  which  it  was  rendered  was  commenced  by 
an  attachment  of  property,  the  defendant  having  afterwards  appeared  and  taken 
defence.    Mayhew  v.  Thatcher,  6  W.  129 v.  86. 

8.  Where  a  formal  record  is  not  required  by  law  to  be  made  up,  those  en- 
tries which  are  permitted  to  stand  in  its  place,  are  admissible  in  evidence. 
Philadelphia,  Wilmington^  and  Baltimore  Eailroad  Oompany  v.  Howard,  18  H. 
807 xix.  512. 

9.  The  docket  entry  of  an  action  is  admissible  evidence  of  its  mere  pen- 
dency in  court.    Ih, 

10.  Docket  entries  of  another  court  are  not  admissible  without  laying  some 
foundation,  by  showing  why  a  copy  of  the  record  is  not  produced.  Ferguson 
V.  Harwood,  7  G.  408 ii.  596. 

11.  The  record  of  a  former  recovery  in  ejectment  is  primA  facie  evidence 
of  the  title  and  possession  of  the  plaintifl^  as  against  one  who,  though  not  a 
nominal  party  on  that  record,  really  defended  the  action  as  landlord.  Chirae 
V.  Btinecker,  2  P.  618 viii.  280. 

12.  In  an  action  of  covenant  on  a  warranty  of  title  to  land,  the  record  of  a 
recovery  had  in  ejectment,  against  the  defendant  in  the  action  of  covenant,  is 
jidmissible  in  evidence  in  favor  of  the  plaintiff  in  that  action,  though  he  was 
examined  as  a  witness  for  the  plaintiff  in  ejectment.  Griffin  v.  Reynolds^  17 
H.  609....xxi.  725. 

GUBT.  DIG.  18 
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13.  An  exemplification  of  a  public  grant,  under  the  great  seal,  is  admissible 
in  evidence,  as  record  proof,  of  as  high  a  nature  as  the  original  patent  i\tf- 
tersan  v.  Wtnuy  5  P.  288. . •  .iz.  811. 

14.  Where  the  complainant  had  put  in  secondary  evidence  that  one  D.  had 
been  convicted  of  bigamy  by  the  ecclesiastical  court  in  New  Orleans,  while 
under  the  dominion  of  Spain,  and  that,  on  search,  the  record  thereof  could  not 
be  found,  the  respondent  may  introduce  a  record  of  such  prosecution  in  which 
D.  was  acquitted,  coming  from  the  custody  of  the  proper  officers,  the  signatares 
of  the  Spanish  officers  to  the  authentication  of  the  record  being  proved,  and 
it  being  shown  that  at  the  time  in  question  those  persons  held  those  offices. 
Gainei  v.  Eelf,  12  H.  472 xix.  254. 

15.  In  a  suit  against  an  assignor  of  a  sealed  note,  under  the  law  of  Ken- 
tucky, the  record  of  the  proceedings  against  the  maker  is  admissible  only  to 
show  the  use  of  due  diligence* as  against  him.  Sebree  v.  DotTj  9  W.  558.... 
vi.  188. 

16.  Upon  a  question  whether  a  deed  was  fraudulent  as  against  crediton, 
judgments  recovered  against  the  grantor  are  admissible  to  show  his  indebted- 
ness, though  the  grantee  was  not  a  party  to  them ;  and  if  those  records  con- 
tain copies  of  the  accounts  constituting  the  causes  of  action  for  which  the 
judgments  were  recovered,  they  may  be  examined  by  this  court  to  see  the 
dates  when  the  debts  were  contracted,  no  specific  objection  to  them  having  been 
taken  at  the  trial.    BtrMs  Lessee  v.  Langworth,  11  W.  199 . .  •  •  vi.  561. 

17.  When  a  matter  of  fact  has  been  found  by  a  master  in  chancery,  and  his 
report  confirmed,  it  is  conclusive  evidence  of  that  fact  in  another  suit  between 
the  same  parties.    HopHns  v.  Lee,  6  W.  109 ....  v.  26. 

18.  A  decree  in  chancery,  under  which  title  to  land  has  been  made,  is  ad- 
missible in  evidence  as  one  of  the  links  in  the  chain  of  title,  though  inter  aUoi* 
Baarr  v.  Grab^e  Heirs,  4  W.  218 iv.  876. 

Assumpsit,  C.  11 ;  Deed,  D.  4. 

2.  effect  under  act  of  congress. 

Constitutional  Law,  E. 

» 

1.  Ml  debet  is  not  a  good  plea  to  an  action  founded  on  a  judgment  of  another 
State.    MiUs  v.  Duryee,  7  G.  481 ii.  681. 

2.  A  judgment  of  a  state  court  has  the  same  credit,  validity,  and  effect,  ii« 
every  other  court  within  the  United  States,  which  it  had  in  the  State  where  it 
was  rendered ;  and  whatever  pleas  would  be  good  to  a  suit  thereon  in  such 
State,  and  none  others,  can  be  pleaded  in  any  other  court  within  the  United 
States.    Hampton  v.  JIP  Oonnel,  8  W.  284 iv.  207. 

8.  Under  the  act  of  May  26,  1790,  (1  Stats,  at  Large,  122,)  if  a  recofd 
have  the  attestation  of  the  derk  and  the  seal  of  the  court,  together  with  the 
certificate  of  the  presiding  judge  that  the  attestation  is  in  due  form,  no  evidence 
that  the  attestation  is  not  in  due  form  is  admissible.  Fergttson  v.  Har%pi>od, 
7  a -408.... ii.  596. 

4.  Under  the  act  of  May  26,  1790,  (1  Stats,  at  Large,  122,)  prescribing  the 
manner  in  which  the  public  acts,  records,  and  judicial  proceedings  of  the  seTond 
States  shall  be  authenticated,  no  other  authentication  of  an  act  of  the  l^;iala* 
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tare  is  required,  except  the  annexation  of  the  seal  of  the  State ;  it  is  presumed 
that  the  penon  who  affixed  the  seal  had  competent  authority  to  do  so.  Untied 
States  v.  Jmedtf,  11  W.  392 vi.  688. 

5.  Erasures  and  interlineations  found  in  the  exemplification,  must  be  pr^ 
somed  to  have  been  made  before  the  seal  was  affixed.    lb, 

6.  The  certificate  of  a  person  styling  himself  clerk  of  Baltimore  county  court, 
that  the  paper  to  which  his  certificate  is  annexed  is  a  copy  of  a  deed  taken 
from  the  records  of  that  court,  unaccompanied  by  such  a  certificate  as  the  act 
of  congress  requires,  to  show  that  the  attestation  is  in  due  form,  &c.,  does  not 
make  the  copy  evidence  in  the  circuit  court  of  the  United  States  for  Vii^nia. 
Drummon^B  Adminiitrators  v.  Magruder*s  Trustees,  9  C.  122. . .  .liL  290. 

7.  But  as  the  objection  was  technical  merely,  the  bill  was  not  dismissed ;  the 
cause  was  remanded  to  the  drcoit  court  for  further  proceedings.    Ih, 


tt    DOCUMENTS  NOT  JUDICIAL,  NOT  PUBUC  ACTS  OR  RECORDS 

Bills,  &c.  D.  £. ;  Supra,  B.  2 ;  Conflict  of  Laws,  H.  ;  Deed,  B.  C.  D.  ;  Notary  ; 
Receivers  of  Public  Monet,  C.  1 ;  Shipping,  B. 

1.  A  bill  of  exchange,  expressed  to  be  for  value  received,  is  evidence  of  a 
valuable  consideralion,  not  only  as  against  the  parties,  but  third  persons.  Monde" 
vilU  V.  Welchy  5  W.  277 . . .  .iv.  626. 

2.  The  law  of  Louisiana  requires  a  notary  who  protests  a  bill  to  make  a 
leoord  thereof  in  a  book  kept  for  the  purpose ;  this  is  the  original ;  and  as  the 
book  cannot  be  required  to  be  annexed  to  a  deposition,  a  copy  of  that  record  so 
annexed  may  be  read  in  evidence.    McAfee  v.  DaremuSf  5  H.  58 . . .  .xvi.  300. 

3.  A  protest  by  a  notary  is  evidence  of  the  dishonor  of  a  bill  of  exchange, 
drawn  in  Kentucky  on  a  person  in  New  Orleans,  in  the  State  of  Louisiana. 
Ibwnsley  v.  SumrtOj  2  P.  170 viiL  68. 

4.  Though  a  demand  of  payment  and  notice  of  non-payment  of  a  promissory 
note  are  not  required  by  law  to  be  by  a  notary,  yet  it  being  usual  to  employ 
one,  an  entry  in  his  hocks  of  the  facts  of  demand  and  notice  may  be  given  in 
evidence  after  his  decease,  to  prove  those  &cts.  Niekode  v.  Webb,  8  W.  326 
...  .V.  432. 

5.  Official  copies  of  papers  belonging  to  the  titles  of  the  parties,  taken  from 
the  office  where  they  are  legally  deposited,  and  regularly  authenticated,  are  ad- 
missible in  evidence.    Bkmits  Lessee  v.  Smithy  7  W.  248 v.  259. 

6.  Instruments  under  seal,  purporting  to  be  executed  in  tlie  presence  of  a 
snbecribing  witness,  must  be  proved  by  his  testimony,  or  his  absence  be  soi^ 
ficiently  accounted  for.     GUxMs  Lessee  v.  Churlney,  5  P.  319 ....  ix.  366. 

7.  An  agreement  to  permit  what  was  alleged  to  be  the  original  paper  to  be 
taken  away  fix>m  the  court,  during  the  trial,  and  a  copy  left,  does  not  dispense 
with  an  observance  of  the  above  rule.    lb. 

8.  It  is  not  competent  for  a  party  to  insist  on  the  effect  of  one  part  of  a 
docoment  without  giving  the  other  party  the  benefit  of  the  facts  appearing  in 
another  part  of  the  same  document  Greeftdeafs  Lessee  v.  Birth,  5  P.  132 
ix.  252. 

9.  A  survey  in  conformity  with  the  laws  and  customs  of  the  place  where  it 
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is  made,  is  a  regular  survey ;  and  if  so  made  under  the  order  of  a  ooart  of  ad- 
miralty, an  exemplification  of  the  proceedings  of  that  court  is  admissible  evi« 
dence  of  it     Dorr  y.  Pacific  Im,  Oo.  7  W.  681  ...  .v.  338. 

10.  A  consular  certificate  is  not  admissible  to  prove  the  correctness  of  a 
translation.     Ohurch  v.  BMart,  2  G.  187 i.  470. 

11.  If  only  one  plat  in  a  book  of  surveys  has  been  authenticated,  a  party  can- 
not put  another  plat  in  evidence,  merely  because  it  is  in  the  same  book.  Chirac 
V.  Reinecker,  2  P.  613 viii.  280. 

12.  Under  the  law  of  New  York,  die  oath  of  a  subscribing  witness  before 
the  proper  magistrate,  and  the  subsequent  recording  of  the  deed,  afford  pima 
fade  evidence  of  its  execution  and  delivery.  Carver  v.  Jackson^  4  P.  1 . . . . 
ix.  1. 

13.  Private  laws  of  a  State,  and  proceedings  by  its  legislature  in  respect  to 
the  sale  of  estates  of  deceased  persons,  must  be  proved  as  facts,  and  not  by 
certiticutes  of  the  secretary  of  state,  certifying  generally  to  the  fact  that  such 
laws  exist,  and  such  proceedings  have  been  had,  without  giving  transcripts 
thereof.     Leland  v.  Wilkinson,  6  P.  317 ....  x.  133. 

14.  In  general,  a  passport,  granted  by  the  secretary  of  state,  is  not  evidence 
in  a  court  of  justice  that  the  person  to  whom  it  was  given  was  a  citizen  of  the 
United  States.     DrteHqtii  v.  DArhel,  9  P.  692 xi.  582. 

15.  A  record  of  a  district  court  of  the  United  States,  containing  an  aflidavit 
that  the  defendant  is  an  alien,  upon  which  affidavit  the  suit  was  removed  to  and 
acted  on  by  the  district  court,  is  admissible,  against  the  affiant,  as  evidence  that 
he  is  not  a  citizen.     Ih. 

16.  A  deed  more  than  thirty  years  old,  and  proved  to  have  come  from  the 
right  possession,  is  admissible  in  evidence  without  proof  of  execution.  Bart 
V.  Grains  Heire,  4  W.  213 iv.  376. 

17.  The  books  of  a  corporation  are  evidence  of  its  acts  and  proceedings. 
Owings  v.  Speed,  5  W.  420 iv.  688. 

18.  Where  a  witness,  a  clerk  to  the  plaintiff,  swore  that  the  several  articles 
of  merchandise  contained  in  the  account  annexed  to  his  deposition,  were  sold  to 
the  defendant  by  the  plaintiff,  and  were  charged  in  the  plaintiff's  daybook  by 
the  deponent  and  another  person  who  is  dead,  and  that  the  deponent  delivered 
them ;  and  further  swore,  that  he  had  referred  to  the  original  entries  in  the  day- 
book ;  KM,  that  this  was  competent  evidence  to  go  to  the  jury  to  prove  the  sale 
and  delivery  of  the  goods.     JUPCoul  v.  Lekanyfg  Administratrix,  2  W.  Ill 

. . . .  iv.  49. 

Bills,  &c  E.  1, 4 ;  Protest,  1 ;  Public  Lands  op  States,  B.  28-32. 


I    WITNESS. 

1.  COMPETENCY.   (ADMIRALTY,  C.  b.  4.) 

1.  The  decision  in  6  P.  51,  and  8  P.  12,  that  a  party  to  a  negotiable  instni- 
ment  cannot  be  a  witness  to  invalidate  it,  affirmed.  JSbndersan  v.  Jndertonj 
8  H.  73 XV.  293. 

2.  In  an  action  by  the  indorsee  of  a  note  against  an  aooommodation  iodoi 
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the  maker  is  not  a  competent  witness  to  prove  that  the  indorsee  informed  the 
indorser  he  would  incur  no  responsibility  by  putting  his  name  on  the  note. 
Bank  of  the  Metropolis  v.  Jones^  8  P.  12 ....  xi.  6. 

3.  An  indorser  is  not  a  competent  witness  to  prove  that  when  a  prior  indorser 
pat  his  name  on  the  note  he  did  so  under  a  representation  that  sufficient  bank 
rtock,  to  secure  payment  of  the  note,  had  been  pledged  by  the  maker,  and  that 
his  liability  would  be  merely  nominal.  Bank  of  the  United  States  v.  Dunuy 
6  P.  51 Z.20. 

4.  Nor  can  oral  evidence,  to  that  effect,  be  allowed  to  control  the  contract 
of  the  indorser.    Tb* 

5.  Nor  had  the  president  and  cashier  of  a  branch  of  the  Bank  of  the 
United  States  authority  to  bind  that  bank  by  such  a  representation.    /&. 

d.  The  role  that  a  party  to  an  instrument  shall  not  be  heard  as  a  witness  to 
impeach  it,  is  confined  to  negotiable  instruments.  United  States  v.  Leffler^ 
11  P.  86.... xH.  348. 

7.  The  grantor  of  a  rent-charge,  who  had  devested  himself  of  all  interest 
in  the  land,  and  who  was  released  from  all  liability  to  costs,  not  being  a  party 
on  the  record,  is  a  competent  witness  to  prove  usury.  Seott  v.  Lbydy  12  P. 
145.... xii.  666. 

8.  A  party  to  a  bill  is  incompetent  to  prove  any  fact  which,  taken  in  con- 
nection with  other  facts,  cuts  off  a  part  of  the  nominal  amount  of  such  bilL 
SaUmarsh  v.  ISdhiU,  18  H.  229. . .  .six.  468. 

9.  A  notary  is  a  competent  witness  to  prove  hb  own  acts  in  presenting  a 
note  for  payment,  icc^  though  liable  to  the  plaintiff  for  negligence.  Cooken' 
dorfer  V.  Preston,  ^K.  317 xvi.  124. 

10.  A  party  to  a  negotiable  note,  cannot  impeach  it  by  his  testimony ;  dfor» 
tiori,  if  he  be  also  a  party  to  the  record.  Sm^  v.  Shrader,  4  H.  404. .  •  .xvL 
157. 

11.  A  party  plaintiff,  who  has  become  bankrupt,  and  received  his  discharge, 
is  not  a  competent  witness.  1.  Because  a  party  to  the  record  ;  2.  Because 
interested  to  avoid  a  liability  for  costs,  from  which  his  certificate  would  not 
release  him,  and  to  increase  the  fond  in  which  he  has  a  resulting  interest. 
Bridges  v.  Armoury  5  H.  91 xvi.  320. 

12.  A  party  in  an  action  of  assumpsit,  as  to  whom  the  suit  has  abated,  by 
reason  of  want  of  service  of  the  writ,  is  a^competent  witness  for  his  co-defend- 
ant, if  released  by  him.     Le  Soy  v.  Johnson,  2  P.  186. . . . viii.  77. 

13.  The  principal  obligor  in  a  bond  is  not  a  competent  witness  for  the  surety, 
m  an  action  upon  the  bond ;  the  principal  being  liable  to  the  surety  for  costs  in 
eaie  the  judgment  should  be  against  him.  Bidiie  v.  Moss,  7  C.  206 ...  .ii.  513. 

14.  If  a  joint  action  be  brought  on  a  bond  against  a  principal  and  his  sure- 
ties, and  they  sever  in  their  pleas,  and  the  plaintiff  afterwards  takes  a  judg- 
ment by  default  against  the  principal,  he  b  no  longer  a  party  to  the  record, 
and  being  released  by  his  co-obligors,  is  a  competent  witness  for  them.  United 
States  V.  Leffier,  11  P.  86. . .  .xii.  348. 

15.  A  party  cannot  be  admitted  as  a  witness  to  items  of  account  which  from 
their  nature  admit  of  proof  by  other  legal  evidence.  Harding  v.  Handy,  11 
W.  103 vi529. 

16.  An  attorney  or  counsel  is  not  a  competent  witness  to  prove  communica- 

18* 
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tions  made  to  him  by  his  dient,  in  consequence  of  that  relation.     But  he  may 
be  asked  if  the  relation  existed.     Chirac  y.  Reinecker^  11  W.  280. . .  .vL  595. 

17.  A  wife,  after  the  death  of  her  husband,  cannot  be  allowed  to  prove  that 
her  husband  had  confessed  to  her  that  he  had  committed  perjury  in  a  deposi- 
tion read  in  the  cause.     Stmn  v.  Bawmany  13  P.  209 . . .  .ziii.  126. 

18.  A  curator,  party  to  the  record,  is  not  a  competent  witness,  even  if  bis 
liability  to  costs  were  set  aside.     Ih, 

19.  A  naked  trustee,  having  no  interest  in  the  trust-fund,  is  a  competent 
witness  in  a  suit  concerning  that  fund.  PaUon  v.  Taylor^  7  H.  183 ... .  xvii.  67. 

20.  Persons  acting  as  agents  of  the  government,  are  witnesses  ex  neceuitaU 
as  to  the  facts  attending  the  seizure,  and  they  have  no  interest  in  the  forfeiture ; 
though  interested  in  obtaining  a  certificate  of  probable  cause,  yet,  where  they 
act  under  a  search  warrant,  this  interest  is  too  remote  to  disqualify  them,  and 
they  are  competent  to  testify  on  the  trial  of  the  merits,  the  question  of  prob- 
able cause  being  no  part  of  the  issue.  Taybr  v.  VnUed  States,  3  H. 
197 XV.  382. 

21.  Other  invoices,  and  the  conduct  of  the  importers  as  to  other  importations, 
may  be  admitted  for  the  purpose  of  showing  a  scheme  to  defraud  the  United 
States.    lb. 

22.  In  a  suit  between  the  original  owner  of  a  settlement  right  and  one 
claiming  the  land  under  an  assignee  of  that  owner,  such  assignee  is  a  compe- 
tent witness  to  prove  that  he  never  owned  the  land  and  never  assigned  the 
warrant.     Wtlion  v.  Speed,  3  G.  283 . . .  .i.  582. 

23.  In  an  action  at  law  for  the  violation  of  a  patent  for  a  new  and  usefid 
invention,  a  person  who  has  used  the  improvement  claimed,  is  a  competent 
witness  for  the  defendant,  though  by  the  specification  of  defence  matters  are 
put  in  issue,  which,  if  found  specially  for  the  defendant,  would  authorize  the 
court  to  decree  the  patent  void.    Evans  v.  Eaton^  7  W.  356. ..  .y.  283. 

24.  A  person  sued  for  an  infringement  of  a  patent  is  a  competent  witness  for 
another  person  sued  for  infringing  the  same  patent  Ewms  v.  JBettieh,  7  W. 
458 V.  300. 

25.  If  a  witness  is  sane  when  examined,  evidence  is  not  admissible  to  prove 
he  is  liable  to  fits  of  derangement.     /& 

26.  A  being  sole  owner  of  a  bill  of  exchange  indorses  it  in  blank,  and 
delivers  it  to  B  to  deliver  to  C  for  collection,  and  when  collected  to  place  the 
amount  to  the  credit  of  A  and  B,  in  account  G  collects  the  amount,  bat 
refuses  to  place  it  to  the  credit  of  A  and  B,  who  settle  their  account  with  C 
and  pay  him  the  balance.  A  afterwards  sues  G  for  the  amount  received  upon 
the  bills ;  B  is  a  competent  witness  for  A.  Ibber  v.  PerroU,  9  G.  89 . . .  .iiL 
247. 

27.  Though  the  16th  section  of  the  act  of  April  30,  1790,  (1  Stats,  at 
Large,  116,)  gives  one  half  the  fine  imposed  on  one  convicted  of  larceny,  to 
the  owner  of  the  goods  stolen,  such  owner  is  a  competent  witness  in  support  of 
the  prosecution.     United  States  y.  Murphy ,  16  P.  203 ....  xiv.  252. 


EVIDENCE.  211 

2.  NUMBBB. 

Febjubt;  Usage,  2. 

8.  mPBAGHMBNT. 

1.  An  immaterial  contradiction  of  his  testimony  maj  leave  a  witness  credible ; 
yet  if  he  is  shown  to  have  wilfuUj  departed  from  the  truth,  the  maxim,  fdkw 
w  imo  faku»  in  omnibusy  must  be  applied.  77ie  Saatissima  Trinidad  and 
The  Sl  AndsTj  7  W.  283 v.  268. 

2.  Contradictory  statements  by  a  witness  cannot  be  given  in  evidence  to 
impeach  him,  unless  he  has  been  asked  whether  he  made  such  statements  to 
the  persons  to  whom  it  is  attempted  to  be  shown  he  did  make  them ;  and  this 
rule  applies  where  the  witness  testifies  by  deposition,  and  the  contradiction  was 
bj  a  letter.     Conrad  v.  Griffey,  16  H.  38 . . . .  xxi.  23. 

3.  Where  evidence  of  declarations  of  a  witness  has  been  given  to  impeach 
hb  testimony,  in  general,  other  declarations,  made  at  different  times,  cannot  be 
proved  to  corroborate  him.     EUicoU  v.  Pearly  10  P.  412 ... .  xii.  179. 

4.  A  party  cannot  discredit  a  witness  whom  he  has  called  and  examined,  by 
showing  his  declarations,  though  the  adverse  party  has  also  examined  him.    /ft. 

5.  A  witness  having  been  impeached  by  evidence  of  declarations  inconsistent 
vith  his  testimony,  cannot  be  corroborated  by  evidence  of  other  declarations 
oorresponding  with  his  testimony.    Conrad  \.  Griffey^  11  H.  480 . . .  .xviii.  691. 

4.   DBATH. 

To  read  the  deposition  of  a  deceased  witness,  taken  in  a  former  cause,  it  is 
not  necessary  the  parties  should  be  identicaL  Pkiladdphiay  Wibningtony  and 
Baltimore  Railroad  Company  v.  Howard^  13  H.  807 . . .  .xix.  512. 

J.    CIRCUMSTANTIAL  EVIDENCE. 

1.  Circumstances  will  sometimes  outweigh  positive  testimony.  Brig  Struggle 
V.  United  States,  9  C.  71 iii.  269. 

2.  Where  the  ree  geeta,  in  a  revenue  cause,  are  incapable  of  explanation 
consistently  with  the  innocence  of  the  party,  condemnation  follows,  although 
there  be  no  positive  testimony  of  the  offence  having  been  committed.  Circum- 
stances are  sometimes  more  convicting  than  the  most  positive  evidence.  The 
Bobert  Edwarde,  6  W.  187 v.  54. 

8.  Under  the  law  of  Maryland,  the  plaintiff  has  the  right  to  prove  his  pos- 
session by  a  competent  witness  not  present  at  the  resurvey.  Greenleaf*9  Lessee 
V.  Bir^  5  P.  132. . .  .ix.  252. 

4.  Though  a  contract  provided  for  a  particular  mode  of  testing  the  amount 
of  fuel  saved  by  means  of  an  improvement  in  steam  machinery,  yet  having 
given  evidence  of  that  test,  it  was  competent  to  confirm  it  by  similar  experiments, 
and  the  experience  of  others  on  board  other  steamboats.  Washington,  S^c, 
Steam  Packet  C<mvpany  v.  SickUs,  10  H.  419 xviii.  440. 

5.  Where  two  contracts  were  made,  at  different  dates,  each  stipulating  for  cer- 
tain notices,  evidence  that  notices  tinder  the  first  were  waived,  before  the  second 
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was  made,  is  not  admissible  to  prove  a  waiver  under  the  second.     Ohited  . 
States  V.  Janesy  8  P.  399 . . .  .xi.  140. 

Captubb,  I.  3. 

K.    SECONDARY  EVIDENCE.    (Bills,  &c.  P.  2.) 

1.  Principles  upon  which  secondary  evidence  of  written  papers  is  admitted. 
J)e  Lane  v.  Moorej  14  H.  253 .  •  •  .zx.  163. 

2.  Though  a  refusal  to  produce  books  which  are  in  a  party's  possession  will 
warrant  a  jury  in  making  all  fair  intendments  in  favor  of  the  secondary  evi- 
dence which  is  thus  let  in,  yet  this  refusal  is  not  an  independent  element,  from 
which  any  thing  can  be  inferred  as  to  the  point  which  was  sought  to  be  proved 
by  the  books,  if  produced.    JEhnsan  v.  Euttace*9  Lessee^,  2  H.  653 . . . .  zv.  249. 

3.  A  statute  or  rale  of  court  dispensing  with  proof  of  signatures,  unless 
their  genuineness  be  denied  under  oath,  does  not  change  the  law  which  requires 
original  papers  to  be  produced,  or  their  absence  to  be  accounted  for.  Sebree  v. 
DewT,  9  W.  558 vi.  183. 

4.  An  affidavit,  stating  that  it  is  the  affiant's  impression  he  destroyed  a  writ> 
ten  paper,  believing  it  would  be  of  no  further  use,  and  that,  if  he  did  not  thus 
destroy  it,  it  is  lost  or  mislaid,  is  sufficient,  in  the  absence  of  all  evidence  of 
fraudulent  suppression,  to  authorize  the  use  of  secondary  evidence  of  its  ooo- 
tents.    Riggs  v.  Tayloey  9  W.  483 vi.  144. 

5.  If  the  execution  of  an  original  paper  be  admitted,  and  it  is  in  the  defend- 
ant's possession,  a  copy,  in  the  defendant's  handwriting,  may  be  used  in  evi- 
dence without  notice  to  produce  the  originaL  CarrcU  v.  Peahe^  1  P.  18... . 
vii.  428. 

6.  The  affidavit  of  a  party  is  competent  evidence  of  the  loss  of  a  paper ;  it  is 
not  conclusive,  but  it  is  to  be  weighed  by  the  court  in  connection  with  the  cir- 
cumstances.    Tayloe  v.  Miggs,  1  P.  591 ... .  vii.  713. 

7.  When  the  contents  of  a  written  contract  are  to  be  proved  by  parol,  vague 
or  uncertain  recollections  are  not  sufficient ;  the  substance  of  the  agreement 
must  be  satisfactorily  proved.    Ih, 

8.  Where  an  original  deed  should  have  been  in  the  possession  of  the  plain- 
ttff 's  grantor,  and  he  was  applied  to  and  furnished  a  bundle  of  papen  wluch 
he  said  were  all  he  had  relating  to  the  lands,  and  the  deed  in  question  was  not 
found  in  the  bundle,  and  there  were  no  circumstanoes  of  suspicion, — JBeH  thai 
it  was  not  necessary  to  produce  the  grantor  as  a  witness  to  prove  the  loss  of 
the  deed,  that  due  diligence  had  been  used  to  obtain  it,  and  seoondaiy  evi- 
dence was  admissible.    Minor  v.  TWoiian,  7  P.  99 ....  x.  407. 

9.  On  trial  of  an  indictment  for  violating  the  act  of  April  20, 1818,  (3  Stats. 
at  Large,  447,)  by  issuing  a  commission  to  crnise  against  a  foreign  prince  at 
peace  with  the  United  States,  secondary  evidence  of  the  existence  and  contents 
of  the  commission  is  admissible,  according  to  the  usnal  rales  of  evidence. 
United  States  v.  Beghumf  6  P.  352 z.  143. 

10.  Evidence  having  been  given  that  the  commission  was  on  board  of  the 
vessel  engaged  in  a  cruise,  and  in  the  possession  of  J.  C,  her  oommander^— 
against  whom  several  bench  warrants  having  been  issued,  returns  of  non  est 
were  made,*— A^  that  secondary  evidence  was  thus  rendered  competent.    Ik 
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11.  It  was  not  neoetsary  to  apply  to  the  foreign  government  for  a  eopy  of 
fbs  oommisskm.    Ih. 

12.  The  rule,  that  a  copy  of  a  copy  is  not  admissible,  I4>plies  properly  to 
esses  where  the  original  is  in  existence,  or  where  a  record  of  it  exists,  and  a 
copy  of  a  copy  of  the  record  is  offered.  Bat  where  a  witness  has  made  two 
copies,  and  the  original  is  lost,  and  the  first  copy  was  compared  with  the  orig- 
inal, and  the  second  was  compared  with  the  first  copy,  the  rule  does  not  apply. 
Fmiji  V. -Pcrftorson,  9  P.  663 xL  516. 

13.  Upon  a  question  of  pedigree,  the  contents  of  lost  depositions  stated  in  a 
bin  of  exceptions,  taken  between  the  same  parties  or  their  privies,  on  a  former 
trial,  may  be  read  in  evidence.     Chirac  v.  Reinecher^  2  P.  613 ....  viiL  230. 

14  Evidence  that  a  subscribing  witness  to  a  deed  had  been  diligentiy  ii|- 
qaired  after,  having  gone  to  sea,  and  been  absent  for  four  years,  without  having 
been  heard  firom,  is  sufficient  to  let  in  secondary  proof  of  his  handwriting. 
Spring  v.  South  CaroUna  Insurance  Con^any^  8  W.  268. . .  .v.  411. 

15.  Secondaiy  evidence  of  instructions  of  the  President  to  the  secretary  of 
Ihe  treasoxy  admitted,  after  evidence  tending  to  show  the  destruction  of  the 
written  original  instruction.     Williams  v.  United  States,  1  H.  290. . .  .xiv.  614. 

16.  Whoie  the  defendant  was  one  of  the  disbursing  officers  of  the  treasury, 
and  his  books,  papers,  and  vouchers  were  destroyed  by  fire,  what  secondary 
evidence  was  admissible  to  prove  his  disbursements.  United  States  v.  Lauby 
12P.  l....xii.  604. 

17.  Wben  an  act  is  done  before  a  notary  in  Louisiana,  the  original  remains 
widi  him,  and  a  copy,  by  him  certified,  is  adnussible  in  evidence.  Owings  v. 
iM;9P.  607.... xi.  497. 

18.  The  ori^al  letters  testamentary  remaining  in  iiie  office  of  the  register, 
a  sworn  copy  is  evidence.    lb. 

Deed,  B.  3,  D.  21 ;  Supra,  H.  2;  Pleading,  B.  11,  12. 

L.    IRRELEVANT  AND  REBUTTING  EVIDENCE. 

1.  If  irrelevant  evidence  is  put  in  by  the  plaintifi^,  without  objection,  this  will 
not  authorize  the  defendant  to  ofier  irrelevant  evidence,  certainly  not  that  which 
does  not  tend  to  disprove  tiiat  of  the  plaintifil  Stringer  v.  Toun^s  Lessee,  3  P. 
320....viiL430. 

2.  Evidence  may  be  legal,  as  rebutting  testimony,  which  would  not  be  other- 
wise admissible.     Zacharie  v.  Franklin,  10  P.  151 .. .  .xii.  670. 

3.  It  is  not  error  to  exclude  legal  evidence  of  an  isolated  fact  from  which  a 
jniy  would  not  be  warranted  in  drawing  any  inference  pertinent  to  the  issue. 
Boardman  v.  £eed*s  Lessees,  6  P.  328. ..  .x.  135. 

Supra,  J.  5. 

M.     WHAT  JUDICIALLY  NOTICED. 

1.  There  are  many  fects,  particalarly  geographical,  tlie  knowledge  whereof 
is  derivable  from  other  sources  than  parol  proof,  which  the  court  may  judicially 
notice.     Peyroux  v.  Howard,  7  P.  324. . .  .x.  506. 

2.  The  drcnit  court  sitting  in  Maryland  is  bound  to  take  judicial  notice  of 
the  laws  of  Louisiana.     Owings  v.  BuU,  9  P.  607 . . .  .xL  497. 
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3.  Spanish  laws  prevailing  in  Louisiana  before  its  cession,  and  affectiDg  titles 
to  lands  there,  must  be  judiciallj  noticed  by  the  court.  Their  ezistenoe  v  not 
matter  of  fact  to  be  tried  by  a  jury.  United  States  v.  Turner^  11  H.  663.... 
xviii.  752. 


EXCEPTIONS,  BILL  OF. 

A.  WHAT  IS  A  SUBJECT  OP,  214. 

B.  WHEN  AND  HOW  TAKEN,  AND  WHAT  IT  SHOULD  CONTAIN,  215. 

C.  EFFECT  OF,  AND  TO  WHAT  THE  PARTY  EXCEPTING  WILL  BE 

CONFINED,  216. 

A.    WHAT  IS  A  SUBJECT  OF,  (Error,  I) 

1.  A  misdirection  contained  in  the  charge  of  the  judge,  is  a  subject  of  a  IhII 
of  exceptions.     SmUh  y.  CarringUmy  4  C.  62 ....  ii.  19. 

2.  Though  it  has  been  held,  (9  Pet  182,)  that  the  admission  of  eTideooe, 
where  the  judge  tries  both  law  and  fact,  is  not  a  subject  of  a  bill  of  exceptions, 
this  is  not  true  of  the  rejection  of  evidence.  Arthurs  v.  JSTart^  17  H.  6 . . .  .xxL 
888. 

8.  In  such  a  mode  of  trial,  the  counsel  should  present  the  legal  propositioDS 
on  which  he  relies,  and  the  court  should  place  on  the  record  its  rulings  thereoo. 
lb. 

4.  If  evidence  was  properly  rejected,  it  is  of  no  importance  here,  that  an  in- 
sufficient reason  fi>r  rejecting  it  was  given.  SiMy  v.  Footer  14  H.  218  • . .  .xx. 
148. 

5.  If,  in  the  progress  of  the  cause,  the  ruling  excepted  to  become  immaterial, 
and  could  produce  no  practical  effect  on  the  judgment,  error  cannot  be  assigned 
on  it     Greenleafs  Lessee  v.  Birthj  5  P.  182 . . .  .ix.  252. 

6.  The  matter  of  an  exception  is  not  assignable  as  error,  unless  it  worked 
some  injury  to  the  party  who  took  the  exception.    Jb. 

7.  An  error,  which  could  not  have  injured  the  plaintiff  in  error,  is  not  caose 
for  reversing  a  judgment     ElackweU  v.  PattOfij  7  C.  471 ...  .ii.  626. 

8.  It  is  not  error  to  reject  legal  evidence  of  an  irrelevant  &ct  2\smer  v. 
FendaU,  1  C.  116. ..  .1.  861. 

9.  It  is  not  error  to  refuse  to  give  an  instrucdon  up(m  an  abstract  questkui. 
fTafmltan  v.  Bussel,  1  C.  810 L  415. 

10.  The  court  is  bound  to  instruct  the  juiy  on  a  point  of  law  relevant  to  the 
issue,  if  requested ;  but  if  the  verdict  conforms  to  what  that  instruction  ought 
to  have  been,  there  is  no  error.    Douglass  v.  JlPJUister^  8  C.  298 ...•!.  586. 

11.  Although  a  judge  may  refuse  to  declare  the  law  to  the  jury  on  an  hypo- 
thetical question  not  warranted  by  the  testimony  in  the  cause,  yet  if  he  proceeds 
to  state  the  law,  and  states  it  erroneously,  his  opinion  may  be  revised  in  the 
court  above ;  and  if  it  can  have  had  any  influence  on  the  jury,  th^  verdict  will 
be  set  aside.    JEkttng  v.  Bank  of  the  United  States,  11  W.  59 vL  511. 

12.  Without  some  evidence  upon  a  point,  the  court  should  not  give  an  in- 
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fltfnctioQ  oonoeming  it.    No  merely  specolatiye  question  should  be  decided. 
Chirae  v.  Eeineekefy  2  P.  613 viii.  230. 

13.  If  a  case  is  not  tried  bj  a  jury,  the  admission  of  evidence  is  not  the 
subject  of  a  bill  of  exceptions.    Field  y.  United  SuUeSy  9  P.  182 xi.  327. 

14.  Refusal  of  a  new  trial  cannot  be  assigned  as  error.  Henderson  v.  Moore^ 
5  CL  11 . . .  .iL  176.  Marine  JBuuranee  Company  of  Alexandria  v.  Toung, 
5ai87....iL  226. 

15.  If  eyidence  is  illegally  admitted,  this  court  cannot  inquire  into  its  weight 
or  importance,  but  must  reverse  the  judgment     Smith  v.  CarrinffUmj  4  C.  62 

•   •  •    •  U.       &  V. 

16.  The  court  cannot  be  required  to  give  to  the  jury  an  opinion  involving 
matter  of  &ct ;  and  when  such  a  request  is  made,  is  not  bound  to  separate  the 
law  fixMn  the  fact  and  instruct  on  the  former,  though  it  may  be  proper  to  do  sa 
Ih. 

17.  The  right  to  open  and  dose  is  so  &r  dependent  on  the  discretion  of  the 
ooort  below,  that  it  is  not  the  subject  of  a  bill  of  exceptions.  Day  v.  Wood" 
worthy  13  H.  363 xix.  534. 


B.    WHEN  AND  HOW  TAKEN,  AND  WHAT  IT  SHOULD  CONTAIN. 

1.  The  charge,  in  extenso,  should  not  be  spread  upon  the  record ;  its  sub- 
stance only  is  to  be  examined.    Evane  v.  JEaton^  7  W.  356 ....  v.  283. 

2.  The  practice  to  spread  the  whole  charge  on  the  record  and  except  to  it  is 
improper,  and  this  court  will  not  require  a  judge  to  sign  such  a  bill  of  excep- 
tions.   M: parte  Cfrane,  5  P.  190. . .  .ix.  278. 

3.  The  practice  of  bringing  the  whole  charge  of  the  court  below  before  this 
court  reprobated.     Carver  v.  Jag^ceouy  4  P.  1 ....  ix.  1. 

4.  Though  a  bill  of  exceptions  may  be  drawn  up  and  signed  after  the  trial, 
the  exceptions  must  be  taken  at  the  trial,  and,  when  signed,  must  purport  on 
their  fieu^e  to  have  been  so  taken,  and  to  have  been  then  allowed  and  signed.  Walr 
ton  V.  Dhited  States,  9  W.  651 vL  220. 

5.  The  law  requires  a  bill  of  exceptions  to  be  tendered  at  the  trial.  K  it  be 
drawn  up  afterwards,  it  should  be  done  immediately,  and  during  the  term.  To 
sign  it  after  the  expiration  of  the  term  is  matter  of  consent  or  special  order  by 
the  judge.     JSx  parte  Bradetreet,  4  P.  102 . . . .  ix.  20. 

6.  The  record  must  show  that  an  exception  was  taken  at  the  stage  of  the 
trial  when  its  cause  arose,  but  the  time  and  manner  of  placing  the  exception  on 
the  record  may  be  regulated  by  the  practice  of  the  courts  below.  l\imer  v. 
Totes,  16  H.  14 xxi.  11. 

7.  A  rule  of  the  circuit  court  for  Maryland,  on  this  subject,  held  unobjeo- 
tionable.     Ih, 

8.  It  must  appear  by  the  record  that  an  exception  to  instructions  was  taken 
while  the  jury  were  at  the  bar,  otherwise  error  cannot  be  assigned  thereon. 
Phe^  V.  Mayer,  15  H.  160 xx.  452. 

9.  If  a  record  declare  that  a  bill  of  exceptions  was  taken  on  the  trial  of  a 
case,  this  will  control  an  erroneous  date  attached  to  the  bill  of  exceptions,  ao- 
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cording  to  which  it  was  signed  before  the  triaL     DhUed  Statet  t«  WiHuuimf 
12a  246.... xix.  118. 

10.  It  is  unnecessary  and  irregular  to  set  out  the  evidence  in  a  bill  of  ezoep- 
tions,  when  no  exception  was  taken  to  its  competency  or  snfficien<^.  Pamodt 
y.  DialogtiSf  2  P,  1 . . . .  viiL  1. 

11.  A  bill  of  exertions  ought  to  state  that  evidence  was  offered  of  the  &ctB 
upon  which  the  opinion  of  the  court  was  prayed.  Vasse  v.  Smith,  6  C.  226 .... 
ii.  379. 

12.  When  the  error  assigned  is  the  refusal  of  the  court  to  give  a  partieulsr 
direction  to  the  jury,  the  direction  must  be  so  perfectly  stated,  as  to  be  proper 
to  be  given  as  stated.     VxoUU  v.  Patton,  6  C.  142 . . .  .ii.  212. 

18.  Under  an  exceptkm  to  the  admission  of  evidence,  it  is  incumbent  on  the 
plainti£&  in  error  to  show  the  error  satisfactorily,  and  if  the  exception  is  too 
vague  to  enable  the  court  to  see  clearly  that  the  testimony  was  illegal,  the  judg- 
ment will  not  be  reversed.     Ventress  v.  Smith,  10  P.  161 . . .  .xiL  55. 

14.  It  is  the  duty  of  the  party  excepting  to  evidence  to  point  out  the  pari 
excepted  to,  so  that  the  attention  of  the  court  may  be  drawn  to  it ;  if  the  exoep> 
tion  covers  any  admissible  evidence,  it  is  rightly  overruled.  Moore  v.  Bank 
of  the  Metropolis,  13  P.  302 xiii.  164. 

15.  A  naked  statement  on  the  record  that  the  reading  of  a  deposition,  or  copy 
of  a  record,  was  objected  to^  without  disclosing  the  nature  or  ground  of  the 
objection,  is  nugatory  and  wholly  ineffectual  in  a  court  of  error.  Ocanden  v. 
Doremus,  3  H.  515 . .  •  .xv.  535. 

16.  Under  the  territorial  law  of  Iowa,  a  bill  of  exceptions  ti^en  after  the 
trial  was  of  no  effect    Sheppard  v.  WUion,  6  BL  260. ..  .xvL  676. 


C.    EFFECT  OP,  AND  TO  WHAT  THE  PABTT   EXCEPTING  WILL 

BE  CONFINED. 

1.  If  a  prayer  fixr  instructions  is  not  correct  in  the  vexy  terms  in  which  it  is 
drawn  up,  it  is  not  error  to  refuse  it ;  nor  is  the  court  bound  to  give  instmctioiit 
not  rendered  necessary  by  the  evidence.  Brooks  v.  Marhurj^,  11  W.  78. . . . 
vi.  517. 

2.  A  party  should  be  confined,  by  a  court  of  arors,  to  the  ^ledfic  oligeetion 
to  evidence  taken  at  the  triaL  Mnds^s  Lessee  v.  Longworth,  11  W.  199 .... 
vL  561. 

3.  The  court  is  not  bound  to  give  a  modified  instruction,  different  in  sub- 
stance from  what  is  requested ;  and  if  an  instruction  be  not  substantially  correct, 
in  reference  to  the  evidenee,  in  the  terms  in  which  it  is  prayed  for,  its  refusii 
is  not  error.     Oatts  v.  Phalen,  2  H.  376 . . .  .xv.  142. 

4.  The  court  is  not  bound  to  modify  the  instructions  prayed  fiir  by  coniisd; 
if  not  correct  in  point  of  law  as  prayed,  they  may  rightfully  be  rejected.  AmsI 
V.  OhescgHoke  £uurtmce  Oompany,  1  P.  151 ....  viL  508. 

5.  A  court  is  not  bound  to  do  more  than  to  respond  to  a  motion  to  r^ect 
evidence  in  the  terms  in  which  it  is  made.  If  the  motion  be  to  reject  all,  and 
some  is  competent,  it  is  not  error  to  deny  the  motion*  EOioU  v.  Pnrsots  Lessee^ 
lP.828....viL601. 
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(L  If  a  bill  of  exceptions  does  not  contain  some  paper  offered  in  evidence 
and  certified  hj  the  clerk  below  to  have  been  accidentally  lost,  such  lost  paper 
will  be  presumed  to  contain  what  was  necessary  to  support  the  judgment,  if  such 
a  presumption  is  possible.     OarroU  v.  Peake,  1  P.  18 ... .  vii.  428. 

7.  The  bill  of  exceptions  is  conclusive,  and  the  court  cannot  suspect  there 
was  evidence  not  shown  by  it    Bingham  v.  Oahbot,  3  D.  19 ...  .L  76. 

8.  If  inadmissible  evidence  of  a  material  fact  went  to  the  jury,  this  court 
cannot  look  into  the  record  to  see  if  there  was  other  legal  evidence  suflBicient  to 
justify  the  verdict ;  the  judgment  must  be  reversed  and  a  new  trial  had.  Church 
V.  HMarty  2  C.  187 ...  .i.  470. 

9.  A  party  offering  evidence  for  a  particular  purpose,  must  sustain  his  right 
to  introduce  it  for  that  purpose ;  he  cannot  prevail  in  a  court  of  errors  by 
showing  it  was  admissible  for  some  other  purpose.  Philadelphia  and  Trenton 
Railroad  Oompany  v.  Stimpsony  14  P.  448 . . .  .xiii.  588. 

10.  Where  the  plaintiff  in  error  prayed  for  an  instruction  that  the  statute  of 
limitations  did  not  bar  his  claim  to  recover  the  land  sued  for,  which  was  re- 
fused, and  exception  taken,  the  plaintiff  cannot,  upon  a  writ  of  error,  take  the 
ground  that,  though  it  was  a  bar  as  against  some  of  the  defendants,  it  was  not 
as  against  others ;  he  was  bound  to  discriminate  between  them  at  the  trial. 
Seottt  Lessee  v.  BaUtfe,  5  P.  81 ix.  285. 
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Equity,  G.  9. 


EXCHANGE. 

Bills  aitd  Notes,  6.  5, 

Under  the  law  of  Louisianai  a  notarial  act,  by  which  A  agrees  to  convey  to 
B  a  lot  of  land,  in  consideration  of  another  lot,  but  which  contains  no  convey- 
aooe  of  that  other  lot  by  B,  is  not  an  exchange.  Preston  v.  KeenSy  14  P.  188 
....  xiii.  886. 
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A.  LAWS  BE6I7LATIN6  EXECUTIONS  IN  THE  COUBTS   OF  THE 

UNITED  STATES,  218. 

B.  OP  THE  ISSXHNG  AND  OP  THE  FORM  AND  TESTE  OF  EXECU- 

TIONS, 218. 

a    WHAT  MAY  BE  LEVIED  ON,  218. 
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218  EXECUTIONS. 

D.  01*  THE  DIFFERENT  KINDS  OF  EXECUTIONS,  AND  THE  LEVI 

THEREOF,  AND  THE  EFFECTS  OF  THEIR  LEVY,  219. 

E.  THE   CONTROL   OF   A  COURT    OVER    ITS  EXECUTIONS,  AND 

HEREIN  OP  AUDITA  QUERELA  AND  SUPERSEDEAS,  OTHEB 
THAN  UPON  APPEAL  AND  ERROR,  220. 


A.    LAWS  REGULATING  EXECUTIONS  IN  THE  COURTS  OF  THE 

UNITED  STATES. 

AoinRALTT,  C/  a.  c. ;  Courts  of  thb  United  States,  B,  c.  ;  Insoltert 
Laws,  B.;  Laws  of  the  several  States,  A.;  Practice,  L  F. 


B.    OP  THE  ISSUING  AND  OF  THE  FORM  AND  TESTE  OF  EXE- 
CUTIONS. 

Void  and  Voidable. 

1.  An  execation  issued  hj  a  circuit  court  before  the  expiration  of  ten  days 
afler  judgment,  in  a  case  open  to  a  writ  of  error,  is  not  void,  and  the  marsha] 
may  justify  under  it ;  if  voidable,  the  remedy  is  to  appty  to  the  court  to  set  il 
aside.     Blaine  v.  The  Charles  Carter^  4  C.  828. . .  .ii.  125. 

2.  An  execution  against  two  defendants,  issued  and  bearing  teste  after  tiie 
death  of  one  of  them,  is  void,  and  a  levy  under  it,  upon  land,  gave  no  title  to 
the  purchaser  thereof.    MrwifCs  Lessee  v.  Dundas^  4  H.  58. . .  .xvL  21. 


C.    WHAT  MAY  BE  LEVIED  ON. 

1.  Money  in  the  possession  of  the  defendant  may  be  taken  in  execation. 
Turner  v.  FendaU,  1  C.  116. . .  .i.  361. 

2.  But  the  defendant  is  not  the  legal  owner  of  the  specific  money  made  by 
the  levy  of  an  execution  in  his  favor,  which  still  remains  in  the  hands  of  the 
sheriff,  and  such  money  cannot  be  levied  on.  Ih. 

3.  Under  the  3d  section  of  the  act  of  Indiana,  of  February  4, 1841,  the 
sheriff  had  not  power  to  sell  the  fee  on  execution,  without  first  offering  the  rents 
and  profits  for  sale ;  and  the  purchaser  was  bound  to  take  notice  of  his  omis- 
sion to  do  so.     Cromthfs  Lessee  v.  Ewing^  3  H.  707 ....  xv.  608. 

4.  In  Missouri,  in  1836,  lands  of  a  deceased  debtor  could  be  sold  on  execn- 
tion  under  a  judgment  against  his  executors.    Landes  v.  Branty  10  H.  348 . . . 
xviii.  418. 

5.  By  the  common  law,  which  is  the  law  of  Maryland  in  tiiis  particolary  an 
equity  of  redemption  cannot  be  levied  on  by  &Jler%  facias.  Van  yess  v.  J^fottj 
18P.  294....xiii.  158. 

6.  The  title  acquired  by  a  register's  certificate,  upon  which  a  patent  issaes,  is 
such  an  equitable  tide  as  was  Uable  to  be  levied  on  by  the  law  of  Iowa.  Levi 
V.  ITiampsony  4  H.  17 . . .  .xvi.  8. 

ASSIGNSIENT   OF   ChOSBS   IN  AOTION,  A.  17. 


EXECUTIONa  219 


D.    OF  THE  DIFFERENT  KINDS  OF  EXECUTIONS  AND  THE  LEVY 
THEREOF,  AND  THE  EFFECTS  OF  THEIR  LEVY. 

Bond,  C.  8 ;  Insolvent  Law,  B.  ;  Libn,  C. 

1.  The  marshal  cannot  receive  depreciated  carrencj  in  satisfaction  of  an  ex- 
ecotion ;  and  if  he  returns  that  he  has  done  so^  the  return  may  be  quashed  on 
motion,  and  an  alias  execution  issued  upon  the  judgment.  Griffin  v.  Thomp- 
1011,2  H.  244.... XV.  110. 

2.  If  the  creditor  assents  to  the  receipt  by  the  marshal  of  depreciated  bank- 
notes in  satis&ction  of  an  execution,  he  is  bound  thereby,  and  his  assent  may 
be  presumed  from  lapse  of  time  and  other  circumstances.  Buckhaaman  v.  Tin" 
mil,  2  H.  258 xv.  112. 

3.  Li  a  proceeding  against  a  sheriff  for  not  making  the  money  out  of  goods 
returned  as  seized,  he  may  show,  in  defence,  that  the  goods  did  not  belong  to  the 
debtor,  but  to  a  third  person.     Ohc^pman  v.  Smith,  16  H.  114. . .  .xxi.  48. 

4.  Though  after  the  reversal  of  an  erroneous  judgment,  the  defendant  has  a 
right  to  recover  back  what  he  may  have  paid,  by  a  writ  of  restitution,  or  scire 
faeioij  or  an  action  at  law  agauist  the  creditor,  yet  what  is  done  under  the  exe- 
cution pursuant  to  its  precept,  is  valid,  and,  so  far  as  strangers  or  third  persons 
are  concerned,  is  finaL    Bank  of  the  United  States  v.  Bank  of  Washington,  6 

X  •  O  •  •  .  •  X.  O. 

5.  Under  the  law  of  Tennessee,  land  having  been  attached  on  mesne  process 
and  judgment  rendered  by  default,  and  the  property  condemned,  and  a  vendi' 
Hani  issued,  the  division  of  the  county,  which  left  part  of  the  land  in  the  old, 
and  part  in  the  new  county,  did  not  prevent  a  sale  of  the  whole,  under  the 
vendiiiani.     TyrMs  Heirs  v.  BowUree,  7  P.  464 x.  545. 

6.  In  Virginia,  ihe  tight  to  take  out  an  elegit  is  not  suspended  by  suing  out  a 
writ  of  fieri  facias,  and,  consequently,  the  lien  of  the  judgment,  which  depends 
on  the  right  to  an  elegit,  continues  during  the  proceedings  on  2l  fieri  facias. 
Dmted  States  v.  Morrison,  4  P.  124 ix.  27. 

7.  The  levy  of  a  co.  scl^  in  1817,  was  a  release  of  the  judgment  lien  on  lands 
of  the  debtor,  by  the  law  of  Vii^inia ;  and  in  this  case  there  was  no  escape,  or 
death  in  custody,  to  revive  the  lien,  nor  was  any  execution  lien  created  by  the 
10th  section  of  the  Virginia  act  of  1819,  which  applies  only  to  levies  com- 
menced afler  the  date  of  the  act    Snead  v.  JltOouU,  12  H.  407. . .  .xix.  208. 

8.  Where  a  judgment  lien  existed  on  land  at  the  time  of  its  seizure  and  sale 
on  the  execution,  and,  under  the  law  of  Mississippi,  an  appraisement  and  sus- 
pension of  proceedings  took  place,  and  the  debtor  died  before  the  issue  of  a  ven- 
ditioni  exponas,  under  which  the  land  was  sold  to  satisfy  ih^  execution.  Hdd, 
1.  That  tiie  appraisement,  ^bc,  did  not  displace  the  lien.  2.  That  the  sale  upon 
the  venditioni  exponas  was  merely  a  continuation  of  the  proceedings  under  the 
execution  begun  in  his  lifetime.  8.  That  his  death,  after  the  teste  of  the  exe- 
catioD,  and  the  seizure  of  the  land  thereon,  did  not  render  a  scire  facias  neces- 
sary, and  the  levy  and  sale  Yrere  regular  and  legaL  Taighr  v.  Doe,  18  H.  287 
•  •  • .  xix.  502. 

9.  Under  the  law  of  Louisiana,  the  sale  of  property  under  execution,  on  a 
twelve  nMmths'  crediti  neither  satisfies  the  judgment,  nor  novates  the  debt 
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Vhian  Bank  of  Louisiana  y.  Stafford^  12  H.  327 zix.  160.    New  (Meam 

Canal  and  Banking  Oampantf  v.  Stafford,  12  H.  848 . .  •  .xix.  168. 

10.  The  debtor  was  committed  to  jail  on  a  ca.  sa.,  admitted  to  the  benefit  of 
the  prison  rules  on  giving  bond,  with  surety,  pursuant  to  the  act  of  congress, 
broke  the  rules,  suffered  a  judgment  to  be  recovered  on  his  prison  bond,  on 
which  ^yiz.  being  issued,  was  returned  nuBa  bona,  "More  than  twelve  montfaa 
having  expired,  during  which  period  only  the  debtor  was  entitled  to  the  benefit 
of  the  rules,  he  was  recommitted  under  the  original  ca,  sa. ;  and  thereapon, 
under  the  laws  for  the  relief  of  insolvent  debtors,  he  was  discharged  from  im- 
prisonment Beldj  that  the  lien  under  the  original  judgment  was  valid  and 
subsisting.     Tayloe  v.  2%ampson*8  Lessee,  5  P.  358. . •  .iz.  879. 

11.  Under  the  laws  of  Maryland,  it  is  the  seizure  and  sale  on  Ajterifaeuu 

which  passes  the  title  to  land,  and  though  some  written  evidence  of  the  sale  is 

necessary  under  the  statute  of  frauds,  yet  a  return  on  the  execution,  duly  made 

at  any  time  before  the  trial,  is  sufficient    Beminffton  v.  Linthieum,  14  P.  84 

...  .xiii.  861. 

12.  The  marshal,  having  seized  the  land  on  a  JierifaeiaSf  before  its  retttra 
day,  may  complete  the  levy  afterwards ;  and  he  may  make  his  return  thereon 
at  any  time  while  he  has  the  execution  in  his  possession.    lb, 

18.  A  debtor,  arrested  on  a  ca,  sa.  agreed  with  the  creditor  to  make  ap  an 
issue,  upon  the  question  whether  he  had  the  means  of  paying  the  debt,  and  to 
give  security  to  abide  the  event ;  this  he  did,  and  was  discharged  from  arrest, 
under  the  agreement  which  was  *^  without  prejudice  to  the  plaintiff's  rights, 
&x/'  SiM,  1.  That  the  discharge  from  the  ca,  sa.  lefl  nothing  to  the  creditor 
save  the  agreement  and  its  fruits ;  2.  That  the  saving  *'  without  prejudice,  dee.,* 
meant  prejudice  to  the  creditor's  rights  under  the  agreement,  not  to  his  rights 
as  a  judgment  creditor  to  proceed  against  the  person  or  property  of  the  debtor 
under  a  new  execution*  8.  That  by  the  discharge  on  the  ea.  to.  the  judgment 
was  extinguished.    Magrdae  v.  Thompson,  15  H.  281 . . .  .xx.  515. 

14.  A  sale,  under  a  jLfa.,  duly  issued,  is  legal  as  respects  the  purchaser, 
provided  the  writ  be  levied  upon  the  property  before  the  return  day,  although 
the  sale  be  made  after  the  return  day.  Wkeaton  v.  SeoBton*s  Lessee,  4  W.  503 
•  •  • .  iv.  454. 

Habeas  Cospua,  6 ;  Lien,  G.  1. 

B.  THE  CONTROL  OF  A  COURT  OVER  ITS  EXECUTIONS,  AOT 
HEREIN  OP  AUDITA  QUERELA  AND  SUPERSEDEAS,  OTHER 
THAN  UPON  APPEAL  AND  ERROR. 

Appeal,  C.  ;  Ebbob,  C* 

1.  In  modem  times,  courts  of  law  exercise  a  sonmiary  jurisdiction,  upon 
motion,  over  executions,  and  quash  them,  without  patdng  a  party  to  his  writ 
of  aiM&Va  qtierela;  but  these  motions  are  addressed  to  the  sound  discretion  of 
the  court,  and  their  refusal  is  not  a  ground  for  a  writ  of  error.  Bof/le  v. 
Zacharie,  6  P.  648 x.  297. 

2.  At  common  law,  a  supersedeas  must  come  before  a  levy,  otherwise  the 
sheriff  may  sell  on  a  vendUionL    lb. 

3.  Whether  a  court  ¥fill  quash  an  execution,  on  aoeonnt  of  proceedingB 
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igainst  the  debtor  as  the  garnishee  of  the  creditor,  is  a  question  appeiding  to 
the  discretion  of  the  court  below,  and  a  court  of  errors  cannot  revise  its  decision 
thereon.    JElcn^  v.  i^o^M-f,  16  H.  599...  .xzi.  814. 

United  States,  B.  5. 
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C.  APPOINTMENT   AND   REMOVAL,  AND  THEIR  EFFECTS;    AND 

WHAT  DOES  OR  DOES  NOT  VACATE  THE  OFFICE,  228. 

D.  POWERS  OF,  AS  TO  SALE  OF  PROPERTY  OF  DECEASED,  224. 

E.  OTHER  POWERS  OF,  224. 

F.  LIABILITIES  AND  DUTIES,  225. 

A    SUITS  BY  AND  AGAINST. 
EQinTT,  B.  b.  1 ;  Juihjhent,  &c.  B.  3 ;  Jurisdiction,  B.  a.  4 ;  PLBADma,  L 

1.  An  administrator,  who  is  indorsee  of  a  note,  may  elect  to  sue  thereon  as 
administrator,  or  in  his  own  right.  Matheson's  AdmnUtrators  v.  Grr<mf$  Ad" 
mtm^ratOTy  2  H.  268 xt.  114. 

2.  An  administrator  ad  eoUigendum,  under  the  laws  of  Mississippi,  has  power 
to  sue  in  an  action  of  detinue,     Ventress  v.  Smith,  10  P.  161 .. .  .xii.  55. 

3.  Where  a  party  defendant  died,  and  upon  scire  facicu^  a  person  appeared 
as  administratrix,  and  on  her  death,  and  another  ecire  fadotSy  others  appeared 
as  executors  of  the  defendant,  and  the  record  showed  regular  continuancei 
from  term  to  term.    HM^  there  was  no  discontinuance.    Ih. 

4.  Under  the  11th  section  of  the  act  of  June  24,  1812,  (2  Stats,  at  Large, 
758,)  an  executor  or  administrator,  appointed  in  any  State,  may  maintain  an 
action  in  the  District  of  Columbia,  to  recover  any  money  which  the  defendant 
has  not  a  better  title  to,  and  he  may  give  and  receive  dischaiges  without  suit, 
and  may  receive  money  of  the  government  due  to  his  intestate  or  due  in  his 
right.    Kome  v.  Pavl^  14  P.  88 xiii.  829. 

5.  An  administrator,  appointed  in  a  State,  is  not  liable  to  be  sued  in  the 
I^trict  of  Columbia,  in  his  official  capacity,  for  assets  lawfully  received  by 
him  under  his  letters  of  administration.  Vamghan  v.  Northupy  15  P.  1 ... . 
sIt.  1. 

6.  He  is  accountable  to  the  proper  tribunal  of  the  government  fh>m  whose 
fawB  he  derived  his  authority,  not  to  the  tribunals  of  another  State.    Tb. 

7.  The  act  of  June  24,  1812,  §  11,  (2  Stats,  at  Large,  758,)  does  not 
aotliorize  a  suit  in  the  District  of  Columbia,  against  an  executor  or  adminis* 
inSUxt  appointed  elsewhere,    ii. 

19* 
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8.  An  action  at  law  will  not  lie  in  the  circuit  court  of  the  United  StateB  fti 
Louisiana,  to  recover  a  judgment  d^  bonis  proprii$  against  an  administrator, 
founded  on  a  debt  of  the  intestate,  and  alleging  mal-administration,  or  what 
would  amount,  at  the  common  law,  to  a  devattaviL  JUcGiU  v.  ArmouTj  11  H. 
142....xviii.  677. 

9.  If  it  appear  that  an  administrator  has  received  assets,  and  no  devattant 
is  averred,  the  decree  should  be  against  him  in  his  representative  character,  to 
be  levied  out  of  such  assets ;  and  if  they  should  not  be  found,  then  oi\t  of  his 
proper  goods.     Boye^z  Executors  v.  Grundy^  9  P.  275 ....  xL  356. 

10.  Where  a  conveyance  of  bank  stock  by  a  testator,  in  his  lifetime,  to  a 
trustee,  who  was  also  his  executor,  had  been  declared  by  a  court  of  equity  to 
be  invalid  as  against  creditors,  and  the  trustee  had  sold  it,  and  out  of  the  pro- 
ceeds paid  a  debt  of  the  testator :  Hdd,  that  the  payment  might  be  considered 
as  made  by  him  as  executor.     TeaUm  v.  Lynn^  5  P.  224. . •  .ix.  305. 

11.  If  executors  are  admitted  to  defend  an  action  of  ejectment,  it  must  be 
because  they  are  devisees ;  and  a  judgment  against  them  for  costs,  de  bom 
propritSf  is  regular.    Bagndt  v.  Brodencky  13  P.  436. . .  .xiii.  235. 

12.  An  action  for  money  received  by  the  defendant,  after  the  death  of  the 
testator,  in  his  right,  may  be  either  in  the  name  of  the  person  who  is  executor, 
or  in  his  name  as  executor.     Kane  v.  Paulj  14  P.  38. . .  .xiii.  329. 

13.  Property  or  money,  lawfully  received  by  an  executor  or  administrator, 
after  the  death  of  his  testator  or  intestate,  in  virtue  of  his  representative  char- 
ncter,  he  is  liable  for  in  that  character,  or  personally,  at  the  election  of  the 
party  who  has  a  good  title  thereto.  De  Valengin^s  AdministrcUors  v.  Dtiffy, 
14P.  282.... xiii.  462. 

14.  By  the  3d  section  of  the  act  of  assembly  of  Maryland  of  1820,  an  admin- 
istrator de  bonis  non  is  liable  for  assets  which  were  converted  into  money  by 
the  administrator.     Ib» 

15.  Upon  the  issue  of  plene  administravity  the  jury  must  find  specially,  the 
amount  of  assets  in  the  hands  of  the  executor,  otherwise  the  court  cannot  render 
judgment  upon  the  verdict.  Fairfasis  Moecutor  y.  Fairfax^  5  C.  19....iL 
179. 

16.  In  Virginia,  if  the  defendant  die  after  interlocutory  judgment  and  a  writ 
of  inquiry  awarded,  his  administrator,  upon  scire  facias^  can  only  plead  what 
his  intestate  could  have  pleaded.  AT  Knight  v.  Ond^s  Administrator^  6  C. 
183.... ii.  859. 

17.  If  a  bill  against  an  administrator  and  his  surety  charges  the  latter  with 
being  the  fraudulent  grantee  of  the  intestate,  and  imputes  waste  to  the  admin- 
istrator and  collusion  with  the  surety  to  secrete  the  personal  estate,  and  prays 
for  the  subjection  of  the  lands  of  the  intestate,  fraudulently  conveyed  to  the 
surety  in  the  lifetime  of  the  intestate,  it  is  sufficient.  McLaughlin  v.  JScmt  of 
Potomac,  7  H.  220 ... .  xvii.  97. 

18.  Where  an  account  was  settled  by  an  executor  in  1818,  and  no  fraud,  but 
only  a  mistake  in  law  in  the  rule  for  computing  interest,  was  alleged,  it  was 
held  that  after  the  lapse  of  twenty  years  and  the  death  of  the  executor,  the 
settlement  should  not  be  opened.     Taylor  v.  Benkamy  5  EL  233 ....  xvi.  377. 

19.  An  action  of  debt  will  not  lie  against  an  administrator  in  one  State,  on  a 
judgment  recovered  against  a  different  administrator  of  the  same  intestatOi 
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appointed  under  the  authority  of  another  State.    SUu^  v.  ThraAer^  6  H. 
44...   xvi.  596. 

20.  If  a  plea  of  pUne  cubninxHraint  be  found  agunst  an  administrator,  he  is 
liable  only  for  what  is  in  his  hands  unadministered.  And  the  judgment  should 
be  de  bonis  testcUoris,     Sighxr  v.  Haywood^  8  W.  675 ....  v.  536. 

21.  Where  an  executor,  pursuant  to  directions  in  the  will,  which  the  testator 
had  power  to  give,  sold  land  held  by  the  testator  in  trust,  and  received  the 
proceeds,  he  is  accountable  to  the  cestuU  que  trust  in  the  State  where  he  resides, 
thoQgh  the  will  has  not  been  proved  there ;  and  he  cannot  set  up,  that  not 
having  recorded  or  proved  the  will  in  the  State  where  the  land  lay,  he  had  no 
power  to  selL     Toj^  v.  Benharoy  5  H.  233 ....  xvi.  377. 

22.  On  a  bill  against  the  trustees  under  a  will,  the  court  will  not  reexamine 
the  accounts  of  one  of  them  as  administrator  de  bams  non,  nor  of  another  as 
guardian.    BanMjf  v.  Saunders^  16  H.  535 ....  xxi.  288. 

Debt,  C.  5-7 ;  Pleadino,  E.  4,  L  1. 

B.    THEIR  ACCOUNTS. 

1.  Though  an  administrator  may  retain  assets  in  payment  of  his  own  debt, 
in  preference  to  paying  others  in  equal  degree,  he  is  not  bound  to  do  so ;  and  if 
he  have  a  lien  on  land  to  secure  his  debt,  he  may  apply  the  personal  assets  to 
Batisfy  other  creditors,  and  resort  to  his  lien  for  his  own  payment.  Page  v. 
PatUm,  5  P.  804 ix.  354. 

2.  If  he  sell  land  under  such  circumstances,  by  virtue  of  his  lien,  the  pro- 
ceeds, so  far  as  necessary  to  pay  his  debt,  do  not  come  into  his  administration 
account.    lb. 

3.  A  final  account  settled  by  an  administrator  with  the  orphans'  court,  is  not 
conclusive  evidence  in  his  favor  upon  the  issue  of  devixsUwit  vd  nan,  BeaU^ 
V.  MaryUmdy  7  C.  281 ...  .ii.  529. 

4.  In  Virginia,  proceeds  of  personal  property  are  legal,  and  of  real  property, 
equitable  assets;  and  where  the  same  person  who  was  administrator  was 
appointed  by  a  court  of  equity  a  commissioner  to  sell  the  real  property,  and 
having  proceeds  of  both  species  of  property  in  his  hands,  was  ordered  by  the 
court  to  make  payments  to  a  certain  amount,  without  distinguishing  between 
the  different  funds,  it  was  held  that,  as  against  his  sureties  as  administrator,  he 
must  be  considered  to  have  paid  from  both  funds,  in  proportion  to  their 
amounts.    Backhouse  v.  Pattan^  5  P.  160 ...  .ix.  265. 

a    APPOINTMENT  AND  REMOVAL,  AND  THEIR  EFFECTS ;  AJSJ> 
WHAT  DOES  OR  DOES  NOT  VACATE  THE  OFFICE. 

1.  If  an  executor  is  removed  from  his  trust,  pending  an  action,  his  removal 
must  be  pleaded,  otherwise  it  cannot  be  noticed  by  the  court.  Teatan  v.  Lynm^ 
5  P.  224.... ix,  305. 

2.  The  removal  of  an  executor  from  the  State  where  he  was  appointed,  does 
not  disqualify  him  from  continuing  to  execute  his  trust.  Edmonds  v.  Crenshaw^ 
14P.  166....xiii.  410.      . 

8.  The  removal  of  a  qualified  executor  from  the  State  does  not  disqualify 
Uni  nor  enable  the  ordinary,  in  South  Carolina,  to  appoint  an  administrator 
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If  the  ordinary  appoint  an  administrator  of  an  estate,  of  which  there  is  an 
executor  capable  of  acting,  he  exceeds  his  jurisdiction,  and  his  act  is  void. 
Griffith  V.  Fraader,  8  C.  9 . .  •  .iii.  1. 

4.  An  executor  having  been  named  in  a  will  which  was  dulj  proved,  and 
the  executor  qualified,  in  Maryland,  letters  of  administratioQ  d«  honU  non^  cum 
teitammto  armsxOf  granted  in  the  District  of  Columbia,  while  the  executor  was 
living  and  competent,  are  merely  void  by  the  common  law,  which  is  not 
altered,  in  this  particular,  by  statute.    Kans  ▼•  Pcmly  14  P.  88 ... .  ziii  829. 

Bond,  F.  8. 
D.  POWERS  OP,  AS  TO  SALE  OF  PROPERTY  OP  DECEASED. 

POWRR,  A. 

1.  ^  Jurisdiction  of  all  probate  and  testamentary  matters  "  does  not  neces- 
sarily include  granting  licenses  to  administrators  to  sell  lands  for  the  payment 
of  debts.     Bank  ofMamiltan  v.  Dudlef^s  Lessee,  2  P.  492. . .  .viii.  192. 

2.  The  power  of  administrators  to  subject  the  lands  of  their  intestates  to  the 
payment  of  debts,  is  not  a  vested  interest ;  and  the  repeal  of  the  law  enabling 
a  particular  court  to  license  sales  for  that  purpose  is  valid,  and  the  power  of 
sale  cannot  be  created  after  the  repeal.    lb. 

3.  The  power  of  an  administrator  to  sell  land  for  the  payment  of  debts  of 
the  intestate,  though  not  limited  by  any  statute  in  Connecticut,  at  the  time 
when  this  case  arose,  must  be  exercised  within  a  reasonable  time ;  and  from 
analogy  to  the  act  limiting  the  right  of  entry  into  lands,  fifteen  years  is  held  to 
be  such  reasonable  time.    Ricard  v.  WilUams,  7  W.  59 ....  v.  221. 

4.  An  executor  has  no  power  to  assign  a  military  right,  unless  given  to  him 
by  the  will,  and  a  purchaser  of  such  a  title  has  constructive  notice  of  the  will, 
which  he  was  bound  to  see.    Brush  v.  Wcare,  15  P.  93 ... .  xiv.  34. 

5.  An  order  of  the  orphans'  court,  empowering  an  executor  to  sell  the  per- 
sonal estate  of  a  testator,  does  not  enable  him  to  sell  slaves  manumitted  by  the 
will,  if  the  real  estate  is  sufficient  to  pay  the  debts.  Fenwick  v.  Ohapmoii 
9P.  461....xi.  428. 

6.  Under  the  laws  of  Alabama,  an  executor  or  administrator  cannot  sell 
personal  property  at  private  sale,  unless  so  directed  by  the  will  of  a  testator, 
nor  can  they  sell  at  all  without  an  authority  from  the  orphans'  court.  Ventreu 
V.  Smithy  10  P.  161 xii.  55. 

7.  Executors  and  administrators  must  pursue  strictly  their  powers  of  sale, 
otherwise  they  do  not  devest  the  title,  or  conclude  those  interested.     lb. 

8.  A  will  of  lands  having  been  proved  in  New  Hampshire,  where  the 
testator  resided,  the  executrix  sold  lands  in  Rhode  Island  for  payment  of  debts ; 
and  the  legislature  of  the  latter  State,  by  a  resolve,  confirmed  the  sale.  Beld, 
that  the  sale  was  thus  made  valid.     Wilkinson  v.  Lehndj  2  P.  627 ....  viii.  238. 

• 

R    OTHER  POWERS  OF. 

An  executor  may  release  the  maker  from  all  accountability  to  the  estate  fay 
reason  of  indorsements  of  the  testator,  if  he  act  in  good  faith  and  for  a  valuable 
consideration,  and  in  the  absence  of  evidence  to  the  ccmtrary  both  were  pv^ 
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Bomed.      OokinMa  JBumanee  Oompany  of  Mexandria  ▼•  Lawrenee^  10  P. 
5a7....zii.  216. 

Fabtnebship,  C.  4^  5. 

P.    LIABILITIES  AND  DUTUSa    (Jozht  Tdtahts,  &o.) 

1.  Each  executor  is  liable  only  fi>r  his  own  actSi  unless  he  knows  and 
Msents  to  the  misapplication  of  assets  bj  his  co-executor.  Peter  ▼•  Beverly^ 
10P.582....xii.  284. 

2.  Though  each  executor  is  responsible  only  for  the  assets  he  receives,  he 
esimot  discharge  himself  by  simply  paying  over  what  he  has  received  to  his 
oo-ezecotor.    Edmonde  v.  Crenshaw j  14  P.  166. . .  .xiii.  410. 

3.  In  Virginia,  it  is  not  a  breach  of  duty  for  an  executor  to  fail  to  plead  the 
statute  of  limitations.     West  v.  Smithy  8  H.  402 xvii.  636. 

4.  Under  the  law  of  Alabama,  an  administrator  de  bonis  non  is  responsible 
for  assets  in  the  hands  of  the  deceased  as  executor.  To^^  v.  Benhamy  5  H. 
233....XVL877. 

Suproj  A.  5. 


FACTOR. 

Agent. 

1.  A  factor  has  not  power  to  transfer  the  title  of  his  principal  to  goods  con- 
signed  to  him  for  sale,  in  payment  of  a  precedent  debt  due  from  himself;  and 
i  creditor  who  receives  the  goods  under  such  an  arrangement,  as  well  as  hb 
Teodee,  though  acting  in  good  faith,  and  in  ignorance  of  the  fact  that  the  goods 
did  not  belong  to  the  factor,  acquires  no  title,  as  against  the  prindpaL  Warner 
7.  Martiny  11  H.  209 xviii.  598. 

2.  A  factor,  who  leaves  the  country,  cannot  delegate  to  his  derk  the  power 
to  sell  goods  of  his  prindpal,  no  usage  of  the  trade  to  that  effect  being  shown. 
lb. 


FEIGNED  SUIT. 

The  court  heard  a  third  person,  not  a  party  to  the  suit,  upon  a  representa- 
tion that  the  pafties  to  it,  having  a  common  interest,  adverse  to  his,  had  got 
op  a  feigned  suit  at  law,  to  procure  the  opinion  of  the  court  upon  questions 
affecting  the  petitioner,  without  making  him  a  party ;  and  being  satisfied  of 
the  truth  of  the  petitioner's  allegations,  the  court  dismissed  the  writ  of  error. 
Lord  V.  Veaadej  8  H.  251 . . .  .xvii.  575. 


FEE-SIMPLE. 

Dbbd,  I.  8. 
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FIDEI  COMMISSA. 

Charity,  A.  4. 


ProUCIARY  CAPACITY. 

Ukdub  Influbvcb. 

Bill  to  set  aside  a  sale  of  real  property,  belonging  to  in&nt  tenants  in  com- 
mon, made  under  order  of  court  to  make  a  partition,  upon  the  ground  ^at 
there  was  constructive  fraud  by  the  purchasers.  Held^  that,  though  some  of 
the  defendants,  who  stood  in  fiduciary  relations,  appeared  to  have  beoome 
interested  in  the  property,  it  was  not  until  after  those  relations  had  ceased ; 
and  the  bill  was  dismissed.    Kearney  v.  Tayhrj  15  H.  494. . .  .xz.  607. 


FISHERIES. 

The  7th  section  of  the  act  of  July  29, 1813,  (8  Stats,  at  Large,  49,)  reqmres 
an  oath  to  the  verity  of  the  fishing  agreement,  as  well  as  to  the  truth  of  the 
certificate  of  the  times  of  sailing  and  returning.  VhiUd  States  v.  HfUkenohi 
17  H.  204 xxi.  458. 


FIXTURES. 

A  building,  erected  by  a  tenant  with  a  view  to  cany  on  his  business  as  a 
dairyman,  and  for  a  residence  for  his  family  and  servants  engaged  in  that 
business,  the  residence  of  the  family  there  being  merely  to  enable  them  to 
carry  on  the  trade  more  beneficially,  may  be  removed  by  him  during  the  tenn. 
Its  size  or  materials  are  not  important.  VanNe$9v.  Pacardy  2  P.  137... 
viii.  52. 


FOREIGN  ATTACHMENT. 

Attachment*,  Jubisdigtion,  F. 

1.  The  service  of  a  chancery  attachment  prevents  the  garnishee  from  legally 
parting  with  money  in  his  hands.     Kennedy  v.  BrerUy  6  C.  187 . . .  .ii.  361. 

2.  A  foreign  attachment  in  chancery  is,  as  against  the  debtor,  an  acUon  at 
law,  i^nd  he  may  plead  the  statute  of  limitations  without  the  support  of  an 
answer.     Wtlson  v.  Koantz,  7  C.  202 . . . .  ii.  512. 

8.  By  the  law  of  Massachusetts,  a  garnishee  who  has  converted  into  money 
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property  assigned  to  him  by  the  principal  debtor,  and  who  has  just  dainM 
against  that  debtor  exceeding  in  amount  such  proceeds,  cannot  be  charged  as 
garnishee,  though  the  assignment  were  constructively  fraudulent,  as  against 
creditors.    Beach  v.  V%le$,  2  P.  675 . . . .  viii.  252. 

4  If  a  party  who  sues  out  a  process  of  attachment  consents  that  the  gar- 
nishee may  sell  the  merchandise  in  his  hands,  he  becomes  responsible  to  the 
debtor  for  any  loss  arising  therefrom.  Brtuhtar  y.  Wutj  7  P.  608.... z. 
589. 

5.  A  foreign  attachment  in  a  state  court  commenced  after  the  institution  of 
so  action  to  recover  the  debt  in  a  court  of  the  United  Stetes,  cannot  be  pleaded 
as  a  defence  to  the  latter,  either  in  part  or  in  whole.  Wallace  v.  ItConndl, 
ISP.  186....ziii.  91. 

6.  The  assignee  of  a  ehoee  in  acHoHj  who  is  a  creditor  and  not  a  debtor  of 
the  prindpid  defendant  in  a  process  of  garnishment,  and  who  took  the  assign- 
ment  to  secure  bis  claim,  is  not  liable  to  that  process  under  the  law  of  Mary- 
land, and  may  truly  answer  that  he  had  not  in  his  hands  any  thing  belonging 
to  the  principal  debtor.     Deacon  v.  OUver^  14  H.  610. . .  .zz.  365. 

Laws  of  thb   Sktbrai.   States,  B.  7;   State   Coubts   and  Magis- 
TBATES,  A.  8 ;  Ybndob  and  Pubghaseb,  C.  2. 


FORFEITURE. 
AnmBALTT,  B.  1,  8;  Penalties  and  Fobfeitubeb;  Bevbnue  Laws,  F.  1. 

1.  By  the  general  maritime  law,  as  well  as  by  the  legislation  of  particular 
countries,  vessels  are  made  responsible  for  the  unlawful  acts  of  their  masters 
sod  crews,  and  this  eztends  even  to  forfeitures,  by  positive  law.  Harmony  ▼• 
Umtcd  StaUi,  2  H.  210 zv.  91. 

2.  Under  the  4th  section  of  the  act  of  March  8, 1819,  (8  Stats,  at  Large, 
518,)  any  piratical  aggression  subjects  the  vessel  to  forfeiture,  though  not 
made  cotisa  Jucri.,  and  though  the  owners  were  entirely  innocent,  and  the 
vessel  was  armed  for  a  lawful  purpose,  and  sailed  on  a  lawful  voyage.    lh» 

8.  Under  the  act  of  1819,  the  cargo,  belonging  to  an  innocent  owner,  is  not 
forfeited ;  and  this  act  shows  that  the  policy  of  this  country  does  not  require 
such  a  forfeiture  under  the  law  of  nations*    76. 


FORGERY  AND  FALSE  PRETENCES. 

Cbhonal  Law,  B  ;  Cbiminal  Pboobdure,  A.  8, 4. 


FORMER  ACQUITTAL  OR  CONVICTION. 

A  plea  thai  the  same  bank-biU  which  the  defendant  is  indicted  for  passing 
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was  given  in  evidence  under  a  former  indictment,  and  the  defendant  was  thfia 
acquitted,  is  bad ;  it  does  not  show  the  former  indictment  was  for  the  same 
o£fence.     Dmted  State$  v.  Randmfnuhj  8  P.  288 zi.  105. 


FORTHCOMING  BOND. 

Boia>,  E ;  Judgments,  &c  B.  1. 


FRAUD. 

A.  WHAT  IS  OB  NOT,  AND  SOME  6ENERAI.  PRINCIPLES  IN  REFER- 

ENCE THERETO.  228. 

B.  REMEDY  AT  LAW,  229. 

1.  BT  BES0IS8I0N  OF   CONTRACT   OB   0THBBWI8E. 

2.  BT  ACTION. 

C.  REMEDY  IN  EQUITY,  229. 

D.  FRAUDULENT  REPRESENTATIONS  AS  TO  CREDIT,  280. 

A    WHAT  IS  OR  NOT,  AND  SOME  GENERAL  PRINCIPLES  IN  REF- 

ERENCE  THERETO. 

Composition;  Undue  Influence. 

1.  Fraud  consists  in  intention ;  and  that  intention  is  a  fact  which  most  be 
avenged  in  a  plea  of  fraud.    Mosb  ▼.  Hiddle,  5  C.  351 . .  •  .li.  290. 

2.  Mere  inadequacy  of  consideration,  unless  extremely  gross,  does  not,  jmtic, 
prove  fraud  or  mistake.    .Et/re  v.  Potter^  15  H.  42 . . .  .xx.  893. 

8.  To  set  aside  a  contract  on  the  ground  of  misrepresentation,  it  must  be 
of  something  material,  constituting  some  motive  to  the  contract,  something  ia 
regard  to  which  reliance  is  placed  by  one  party  in  the  other,  and  by  which  he 
is  actually  misled ;  not  a  matter  of  opinion,  merely,  equally  open  to  the  inqaiiy 
and  examination  of  both  parties.     ^S^i^  v.  Eichards,  13  P.  26. . .  .xiii.  18. 

4.  The  vendee  is  not  bound  by  law  to  communicate  to  the  vendor  intelli- 
gence of  peace  having  been  declared  between  this  country  and  Great  BritaiD, 
though  within  his  exclusive  knowledge  at  the  time  of  the  sale,  and  though  it 
Qiight  influence  the  price;  but  the  question  whether  any  imposition  wat> 
practised,  should  be  left  to  the  jury.    LcdcBato  v.  Organ,  2  W.  178. . .  .iv.  72. 

5.  A  release  made  by  heirs,  just  come  of  age,  out  of  possession,  ignorant  of 
the  value  of  the  land,  and  of  the  nature  of  their  title,  obtained  by  one  in  pos- 
session, well  acquainted  with  the  facts,  who  had  designedly  obscured  the  title, 
and  who  paid  only  an  inadequate  consideration,  was  set  aside,  as  constructively 
fraudulent.     ffaOett  v.  OoOini,  10  H.  174 xviii.  849. 

6.  A  bill  in  equity,  which  states  as  the  complainant's  title,  that  he  purchased, 
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under  regular  proceedings,  and  at  an  open  and  fair  execution  sale,  a  debt  of 
$260,000,  for  $600,  is  not  bad  on  demurrer.    Erwin  v.  Parham,  12  H.  197 

7.  A  question  upon  the  evidence,  whether  certain  deeds  were  obtained  bj 
fraud.    Boarrxbeau  ▼.  Branty  17  EL  43 ... .  xxi.  854. 

8»  A  fraud  which  could  have  no  effect  on  the  rights  or  duties  of  obligors  in 
i  bond,  does  not  avoid  it     United  Stales  v.  Baydy  5  H.  29  . . .  .xvi.  290. 

9.  An  act  which  is  merelj  colorable,  and  done  in  fraud  of  a  law,  cannot 
enable  a  party  to  claim  its  protection.    Lee  v.  Lee^  8  P.  44.  •  •  .xi.  20. 

10.  Fraud,  practised  on  others,  can  have  no  influence,  except  as  evidence 
of  a  connected  scheme  of  fraud,  and  then  it  must  appear  the  complainant  was 
embraced  in  and  suffered  by  it.     Olarhe  v.  WkUe,  12  P.  178. . .  .xii.  680. 

11.  Beducing  an  agreement  to  writing,  does  not  prevent  the  vendee  from 
showing  it  was  obtained  bj  fraudulent  misrepresentations.  Ba^*$  Executore 
V.  Grun^,  8  P.  210. . . .  viiL  877. 

12.  When  a  party  discovers  a  fraud,  he  is  bound  to  be  prompt  in  communi- 
cadog  the  discovery,  and  consistent  in  the  use  he  proposes  to  make  of  it.    Jh, 

Auction,  Release,  1,  8. 
B.    REMEDY  AT  LAW. 

1.  B7   BE80ISSION   OF   GONTBAOT   OB    0THEBWI8E. 

f 

CoNTBACT,  6. ;  Judgments,  &c.  6. ;  Ybndob  and  Pubchasbr,  A« 

2.  bt  action. 

1.  If  a  party  make  a  false  representation  that  he  is  a  creditor  of  the  gov- 
ernment, and  thereby  obtains  from  the  commissioner  a  certiflcate  of  stock  in 
the  public  funds,  the  United  States  may  affirm  the  transaction,  and  in  an 
action  on  the  case  for  the  fraud,  recover  as  damages  the  value  of  the  certificate. 
Fenemare  v.  Vhited  States,  8  D.  857 ...  .i.  256. 

2.  If  interest  has  been  received,  it  may  be  recovered  back  under  a  count 
for  money  had  and  received,  and  by  consent  this  last  count  may  be  joined  with 
ooants  for  the  fraud*    lb* 


a    REMEDY  m  EQUITY. 
Equttt,  C.  4, 6 ;  Specific  Pbbfobmancb  and  Rescission. 

The  complainants  alleged  that  an  owner  of  lands  had  a  disposition  to  sell  to 
them  for  less  than  to  others,  and  that  they  had  been  fraudulently  deprived  of 
the  benefit  of  this  good-will  for  less  than  its  value,  by  the  defendants ;  held, 
that  to  obtain  relief  the  complainants  must  not  only  prove  unfair  practice,  but 
that  they  had  been  deprived  of  something  for  less  than  its  true  value ; — ^bill 
dismissed.     Garrote  v.  Davis,  15  H.  272. . .  .xx.  510. 

EXECUTOBS,  &c  A.  17. 
cubt.  dio.  20 
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D.    FRAUDULENT  REPRESENTATIONS  AS  TO  CREDIT. 

1.  The  gist  of  an  action  for  a  false  representation  concerning  the  credit  of 
another,  is  the  fraud  of  the  defendant,  and  damage  thereby  done  to  the  plain- 
tiff; and  for  any  honest  statement,  however  Ul-founded,  this  action  will  not  lie 
Lord  V.  Goddardy  13  H.  198 xix.  461. 

2.  If  a  representation  concerning  the  credit  of  another  is  honestly  made,  its 
actual  falsehood  does  not  render  the  person  making  it  liable  to  an  action.  J2iii- 
M  v.  CUxrKz  JSxecutorSy  7  C.  69 ii.  459. 

JXTBT,  A*  11. 


FRAUDS  AS  TO  CREDITORS. 

Assignments  for  the  Benefit  of  Cbeditors. 

A    VOLUNTARY  CONVEYANCES  AND  CONSIDERATION,  AND  EVI- 
DENCE THEREOF,  230. 

B.  POSSESSION  AFTER  CONVEYANCE,  281. 

C.  EXISTING  AND  SUBSEQUENT  CREDITORS,  AND  HEREIN  WHO 

I  ARE  SUCH,  282. 

D.  BADGES  OR  PRESUMPTIONS  OF  FRAUD,  282. 

E.  YHIAT  CONVEYANCES  ARE  OR  ARE  NOT  DEEMED  FRAUDU- 

LENT PER  SE,  282. 

A.    VOLUNTARY  CONVEYANCES  AND  CONSIDERATION,  AND  EVI- 
DENCE THEREOF. 

1.  A  deed  from  a  parent  to  a  child,  for  love  and  affection,  is  not  always  ab- 
solutely void  as  against  creditors.  MtMs  Lessee  v.  Lon^arthj  11  W.  199 
c  ••  .vi.  561. 

2.  The  mere  fact  of  indebtedness  to  a  small  amount,  the  grantor  being  in 
prosperous  circumstances,  and  the  gift  a  reasonable  provision  for  the  child,  wiU 
not  render  tlie  deed  fraudulent     lb. 

3.  Where  a  deed,  purported  to  be  for  the  consideration  of  love  and  affecdoD, 
though  it  may  not  be  competent  to  prove  that  its  consideration  was  yaloable, 
yet  evidence  to  repel  the  aUegation  of  fraud,  by  showing  that  the  father  was  in 
debt  to  the  son,  is  admissible.     lb. 

4.  A  voluntary  settlement  on  his  wife,  by  a  person  not  indebted  at  the  time, 
cannot  be  impeached  by  subsequent  creditors.  Sextan  ▼.  Wh^cUoTiy  8  W.  229 
•  • . .  V.  896. 

5.  The  power  to  make  such  a  settlement  is  not  limited  to  any  sxiecific  part 
of  his  estate.    lb. 

.  6.  The  mere  fact  that  a  disputed  claim  on  him  existed  at  the  date  of  the  set- 
tlement, the  subsequent  liquidation  of  which  showed  him  to  be  a  creditor  and 
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Dot  a  debtor,  it  not  being  proved  that  the  settlement  had  any  connection  with 
the  existence  of  this  claim,  is  not  sufficient  to  avoid  it     lb. 

7.  To  render  an  ante-nnptial  settlement  void,  as  a  fraud  on  creditors,  both  par- 
ties must  concur  in  or  have  cognizance  of  the  fraud ;  they  must  cooperate  in 
the  original  design,  at  the  time  of  its  concoction,  or  carry  it  into  effect  with 
Dodoe  that  it  is  fraudulent.     Magniac  v.  Thampionj  7  P.  348. . .  .x.  513. 

8.  Marriage  is  a  consideration  of  the  greatest  value,  in  contemplation  of  law, 
to  support  such  a  settlement.    Ih. 

9.  A  deed  of  conveyance  of  slaves  by  a  husband  to  his  wife  recited  as  part 
of  its  consideration  a  release  of  the  wife's  right  of  dower  in  certain  lands  of  her 
husband ;  this  deed  having  been  attacked  by  creditors  as  fraudulent,  Held,  that 
though  the  release  had  not  been  made  at  the  date  of  the  deed,  if  it  was  made 
afterwards,  in  good  faith,  pursuant  to  an  agreement  which  preceded  the  deed, 
it  was  sufficient.    Bcmk  of  the  United  States  v.  Lee,  18  P.  107 ....  xiii.  68. 

10.  Another  part  of  the  consideration  was  subjection  of  lands  of  the  wife  to 
pay  a  debt  of  the  husband ;  though,  if  the  debt  was  ultimately  paid  out  of 
other  property,  creditors  might  treat  the  wife  as  a  trustee,  as  to  the  interest  in 
the  lands  purchased  by  the  husband,  upon  a  bill  properly  framed  for  that  pur- 
pose, yet  this  does  not  render  the  original  conveyance  to  the  wife  fraudulent 
Ih. 

11.  To  avoid  a  post-nuptial  settlement,  insolvency  need  not  be  proved. 
Parieh  v.  Murphree,  13  H.  92 .  • . .  xix.  407. 

12.  A  merchant,  largely  indebted,  and  whose  means  of  payment  were  sub- 
ject to  many  contingencies,  was  not  in  a  condition  to  make  such  a  settlement 
of  a  large  landed  estate,  and  it  is  voidable  by  his  creditors.    Ih. 

13.  A  mortgage  of  lands,  conditioned  to  save  the  mortgagee  harmless  from 
notes  thereafter  indorsed  by  him  for  the  accommodation  of  the  mortgagor  is  not 
fraudulent,  as  against  creditors,  on  its  face.  United  StcUei  v.  Sooey  3  C.  73 
....i.  531. 

B.    POSSESSION  AFTER  CONVEYANCE. 

1.  The  act  of  assembly  of  Virginia  against  fraudulent  sales  does  not  render 
valid,  by  recording  within  eight  months,  an  absolute  bill  of  sale  of  a  chattel 
not  accompanied  and  followed  by  passession.  Hamilton  v.  Btissd,  1  C.  310 
. . . .  L  415. 

2.  This  act,  as  respects  fraudulent  conveyances,  is  coextensive  with  the  13th 
and  27th  Eliz.  which  were  in  affirmance  of  the  common  law.     Ih, 

3.  An  absolute  bill  of  sale  of  a  chattel,  not  accompanied  and  followed  by 
possession,  is  per  se  fraudulent    Ih. 

4.  If  the  owner  of  a  slave  permit  her  to  remain  in  the  possession  of  A.  for 
four  yearsy  and  A.  then,  without  the  assent  of  the  owner,  delivers  her  to  B^ 
who  keeps  her  four  years  more,  the  possession  of  B.  cannot  be  so  connected 
with  the  possession  of  A.  as  to. make  it  a  fraudulent  loan  within  the  act  of 
assembly  of  Virginia,  in  regard  to  B.'s  creditors.  Auld  v.  Norwood,  5  0.  361 
....ii.  294. 

5.  The  continued  possession  of  the  grantor,  an  insolvent  debtor,  is  sufficiently 
accounted  for,  by  showing  that  the  property  assigned  was  of  such  a  nature  that 
he  could  best  manage  it,  and  that  he  had  faithfully  managed  and  applied  it, 
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according  to  the  deed  of  assignment     Tamphins  v.  Wheeler j  16  P.  106.... 
xiv.  202. 


C.    EXISTING  AND  SUBSEQUENT  CREDITORS,  AND  HEREIN  WHO 

ARE  SUCH.  {Supra,  A.) 

The  holder  of  a  note  is  a  creditor  of  the  indorser  within  the  meaning  of  the 
statute  respecting  oonvejances  to  defraud  creditors.  MeLaughUn  v.  Batik  of 
Potomac^  7  H.  220 . . .  .xvii.  97. 


D.  BADGES  OR  PRESUMPTIONS  OF  FRAUD. 

Want  of  possession  of  goods  assigned  while  at  sea,  due  diligence  to  take 
possession  on  arrival  haying  been  used,  or  rendered  useless,  is  not  a  badge  of 
fraud.  Oonard  ▼.  AtkmHe  £%surance  Oampany  of  New  Torhy  1  P.  386.... 
viL687. 


B.    WHAT  CONVEYANCES  ARE  OR   ARE  NOT  DEEMED  FRAUDD- 

LENT  Pi:.R  SE.  {Supra,  A) 

1.  An  assignment  by  a  debtor  of  all  his  property  for  the  benefit  of  his 
creditors,  is  not  presumptively  fraudulent.  Brashear  v.  West,  7  P.  608  • . .  .z. 
589. 

2.  In  Pennsylvania,  such  an  assignment  is  not  made  void  by  a  clause  which 
excludes  all  from  its  benefit  who  do  not  release  the  debtor  within  ninety  days. 
lb. 

8.  A  deed  made  upon  a  valuable  and  adequate  consideration,  which  is  actu- 
ally paid,  the  change  of  property  being  bond  Jide,  or  such  as  it  purports  to  be, 
cannot  be  considered  as  a  conveyance  to  defraud  creditors.  Wheat<m  v.  iSsx- 
tOfCs  Lessee,  4  W.  508 .  •  •  •  iv.  454. 

4.  An  instruction  to  the  jury,  that  **  if  a  mortgage  conveyed  more  property 
than  would  be  sufficient  to  secure  the  debt,  it  was  fraudulent,**  is  erroneous, 
this  not  being  even  a  badge  of  fraud.  Doions  v.  £S$8am,  10  H.  102 ... .  xviiL 
814. 

5.  A  deed  purporting  to  secure  the  repayment  of  80,000iL,  may  stand  as 
security  for  the  repayment  of  part  of  that  sum  and  the  indemnity  of  the  mort- 
gagee f<t)m  liabilities,  if  there  be  no  fraudulent  intent.  SUrras  v.  Cmg,  7  G. 
84....ii.  447. 

6.  An  executor  purchased  property  belonging  to  the  estate  of  the  deceased, 
and  confessed  a  judgment  in  favor  of  two  strangers,  intending  to  have  them 
hold  it  in  trust  for  those  entitled  to  the  purchase-money;  who  afterwards 
assented  to  the  arrangement,  ffeldy  that  it  was  not  fraudalent  and  void  as 
against  creditors.    Bank  of  Chorgia  v.  SgginhoUom,  9  P.  48.  ••  .xL  277. 
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FRAUDS  AS  TO  SUBSEQUENT  PURCHASERS. 

Ykndob  and  Purchaser,  C. 

The  English  decisions  under  the  27th  Elizabeth,  since  the  Revolution,  make 
the  subsequent  conveyance  for  value,  even  with  notice,  conclusive  evidence 
that  the  former  voluntaiy  conveyance  was  fraudulent  This  court  does  nor 
adopt  that  rule.  It  holds  the  subsequent  conveyance  to  be  only  presumptive 
evidence  of  fraud,  and  in  this  case  the  circumstances  did  not  repel  the  pre^ 
tomption*     Ckdheart  v.  Bobimony  5  P.  264. . .  .iz.  828. 


FRAUDS,  STATUTE  OP. 

CoKTEAOT,  E. ;  Mortgage,  A ;  Sales,  C.  ;  Trusts,  A  1. ;   Vendor  and  Pub* 

CHASER,  D. 


FREIGHT. 
Shipping,  H. 


FUGITIVES  PROM  JUSTICE  AND  SERVICE. 

Constitutional  Law,  F. 

1.  Where  a  marshal  of  the  United  States,  under  an  order  of  a  commissioner, 
held  the  petitioner,  for  the  purpose  of  making  extradition  of  him  as  a  fugitive 
from  justice  under  the  treaty  between  the  United  States  and  Great  Britain ; 
tnd,  upon  an  habea$  carpus,  a  circuit  court  of  the  United  States  held  the  com- 
missioner's proceedings  legal ;  on  application  to  thb  court,  for  a  writ  of  hab^u 
ccrpuiy  Justices  McLean,  Wayne,  Catron,  and  Grier  held  the  decision  of  the 
circuit  court  to  be  correct.  The  Chief  Justice  and  Justices  Daniel  and  Nel- 
son held  the  decision  to  be  erroneous.  Mr.  Justice  Curtis  held  that  this  court 
had  not  jurisdiction  to  issue  a  writ  of  habeas  carpus  in  such  a  case.  Jk  re 
Koine,  14  H.  108 ...  .xz.  68. 

2.  The  statute  of  Illinois,  which  punishes  any  person  who  shall  harbor  or 
secrete  a  fugitive  negro  slave,  or  unlawfully  prevent  his  owner  from  arresting 
him,  is  not  in  conflict  with  the  constitution,  or  any  law  of  the  United  States. 
Moore  v.  Mnais,  14  H.  18 xx.  6. 

Habeas  Corpus,  9, 10. 


GENERAL  AVERAGE. 

Insurance,  H.  4. 


20* 
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GIVING   TIME. 

Bills,  &c.  6.  4. 

1.  A  contract  by  the  holder  with  the  drawer  of  a  bill,  for  a  valuable  consid- 
eration, to  continue  an  action  against  the  latter,  founded  on  the  bill,  to  the 
next  term,  'lischarges  the  indorser.  Bank  of  Umied  SUrtes  v.  HaU^  6  P. 
250 X.  104. 

2.  Taking  a  mortgage  from  the  principal  debtor,  as  to  which  time  is  ^ven 
for  payment,  but  which  is  only  a  collateral  securi^  for  the  debt,  and  there 
being  no  agreement  for  a  valuable  consideration  to  give  time  to  the  debtor 
personally,  does  not  discharge  the  sureties.  UkUed  States  v.  Hodge^  6  H. 
279 xvi.  681. 


GRANTS. 

Deeds  ;  Public  Grants. 

GUAKANTEK 

Giving  Time;  Substitution;  Susbtt. 
A    WHAT  AMOUNTS  TO,  234. 

B.  CONSTRUCTION,  AND  HEREIN  OF  CONTINUINCJ  GUARANTEES, 

284. 

C.  DUTY  AND  RIGHTS  OF  CREDITORS,  236. 

D.  LIABILITY  AND  RIGHTS  OF  GUARANTOR,  236. 

A.    WHAT  AMOUNTS  TO. 

1.  To  subject  one  man  to  pay  the  debt  of  another,  there  must  be  a  dear 
undertaking ;  if  the  intent  is  doubtful,  the  obligation  does  not  exist.  SuneH  v. 
Claries  Executors^  7  C.  69 ii.  469. 

2.  Semhle.  A  letter  of  introduction,  containing  the  general  statement^  ^  you 
may  be  assured  of  their  complying  fully  with  any  contracts  or  engagements 
they  may  enter  into  with  yon,"  does  not  import  an  undertaking  of  guaranteei 
Clarke  v.  RuseeO,  8  D.  415 L  295. 

Assumpsit,  A  1. 

B.    CONSTRUCTION,  AND  HEREIN  OF  tlONTINUING  GUARANTEEa 

1.  A  letter  of  guarantee  is  to  receive  a  fair  and  reasonable  interpretation, 
60  as  to  obtain  its  objects,  and  not  a  nice  or  technical  construction. 
V.  McCalmoiU,  2  H.  426 xv.  178. 
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2.  Letters  of  guarantee  are  usually  written  without  technical  accuracj,  and 
with  reference  to  many  extraneous  facts,  and  that  construction  should  be 
adopted  which  is  consistent  with  the  fair  import  of  their  terms,  and  ascribes  to 
the  parties  the  most  reasonable,  natural,  and  probable  conduct.  BeU  v.  BrueUf 
IH.  169 xiv.  662. 

8.  Where  a  mercantile  guarantee  is  preceded  oy  a  recital,  definite  in  its 
terms,  to  which  the  general  words  of  the  promise  obviously  refer,  those  general 
words  will  be  construed  as  limited  bj  the  recital.  But  the  general  words  may 
be  such  that  they  cannot  be  thus  restrained,  without  depriving  some  of  them 
of  all  force  and  meaning,  and  this  the  court  refused  to  do  in  this  case.     lb* 

4.  In  aid  of  the  oonstrubtion  of  a  letter  of  guarantee,  it  is  proper  to  have 
reference  to  the  facts  and  circumstances  which  attended  its  execution  ;  and  the 
court  may  leave  the  jury  to  find  those  facts,  and  instruct  them,  hypothetically, 
concerning  the  legal  effect  of  the  writing.  Mxuran  v.  Btdhuy  16  P.  528 
....  xiv.  410. 

5.  The  words  of  a  guarantee  are  to  be  taken  as  strongly  against  a  guarantor 
as  their  sense  will  admit.    Douglass  v.  Reynolds,  7  P.  118.  ••  .x.  415. 

6.  Under  the  following  letter  of  guarantee :  '^  I  hereby  guarantee  the  payment 
of  any  purchases  of  bagging  and  rope  which  Thomas  Barrett  may  have  occasion 
to  make  between  this  and  the  1st  of  December  next."  HeM^  1.  That  the  limi- 
tation was  of  the  time  within  which  purchases  were  to  be  made,  not  of  the 
credit  to  be  allowed  to  the  purchaser.  2.  That  immediate  notice  of  the  goods 
furnished  need  not  be  given  to  the  guarantor ;  all  that  was  required  being 
notice  within  a  reasonable  time  after  the  dealings  under  the  guarantee  were 
dosed.  8.  That  the  effect  of  a  promise  by  the  guarantor  to  pay  what  was  due 
from  the  principal  debtor,  there  being  no  new  consideration,  must  depend  upon 
whether  he  then  had  knowledge  of  all  the  material  facts.  Louisville  Man" 
ufaeturing  (hmpamy  v.  Wdch,  10  H.  461 ....  xviii.  460. 

7.  Under  an  agreement  between  the  third  indorser  and  the  indorsee,  that 
the  latter  should  send  the  note  to  the  bank,  where  it  was  made  payable,  for 
collection,  and  in  the  event  of  its  not  being  paid  at  maturity  the  indorsee  should 
use  due  diligence  to  collect  it  from  the  maker  and  prior  indorsers.  HsJd^  1. 
That  evidence  of  a  usage  of  any  banks  except  that  at  which  the  note  was  pay- 
able, was  not  admissible.  2.  That  the  presentment  of  the  note  at  that  bank, 
and  demand  of  payment  there,  when  the  note  came  to  maturity,  was  a  compli- 
ance with  that  part  of  the  contract  respecting  the  sending  it  for  collection  to 
that  bank.  8.  That  an  honest  prosecution  of  a  suit  against  the  maker  and 
prior  indorsers,  to  a  judgment  and  the  return  of  nvUHa  bona  and  proof  of  actual 
insolvency  and  absence  from  the  State  were  due  diligence,  though  executions 
were  not  sent  into  all  the  counties  where  all  the  defendants  resided,  and  by  an 
erroneous  ruling  of  the  court  that  judgment  was  for  a  less  sum  than  should 
have  been  recovered.     Camden  v.  Doremus,  8  H.  515 ... .  xv.  585. 

8.  A  letter  written  on  the  same  paper  with  a  guarantee,  was  held  to  explain 
it,  and  show  that  it  was  not  confined  to  a  bill  for  $2,000,  as  its  terms  imported, 
but  was  good  for  that  amount  in  a  larger  bilL  Lee  v.  Dickj  10  P.  482 ....  xiL 
204. 

9.  A  letter  stating  that  '*  onr  Mend,  C.  H.,  to  assist  him  in  business,  may 
require  your  aid  from  time  to  time,  either  by  acceptance  or  indorsement  of  his 


1 


•^86  GUARANTEE— GUARDIANS. 

paper,  or  advances  in  cash*  In  order  to  save  70a  from  harm  in  doing  90,  m 
do  hereby  bind  oarselves,  severally  and  jointly,  to  be  responsible  to  yoo  at  any 
time,  for  a  sum  not  exceeding  $8,000,  should  the  said  C«  H.  fail  so  to  do,"  is  a 
continuing  guarantee.    Douglass  v.  BeynoldSj  7  P.  113. ..  .x.  415. 

10.  A  letter,  held  to  be  a  continuing  guarantee,  and  to  import  a  future  coo- 
sideradon.    Lawrence  v.  McGalmontf  2  H.  426. . .  .xv.  178. 

C.    DUTY  AND  RIGHTS  OP  CREDITORS,    ilnfra,  D.) 

In  an  action  upon  a  guarantee  the  plaintiff  may  show  that  he  relied  and 
acted  on  it  in  making  advances  or  giving  credit.  Douglass  v.  JSegnMs,  7  P. 
113 X.  415. 

D.    LIABILITY  AND  RIGHTS  OP  GUARANTOR. 
Bills,  &c.  F.  5,  7 ;  Evidence,  G.  1. 

1.  Notice  within  a  reasonable  time,  that  a  guarantee  for  a  future  credit  has 
been*accepted  is  necessary.    Reynolds  v.  Douglass^  12  P.  497 . . .  .xii.  816. 

2.  When  a  guarantee  is  prospective,  and  is  to  attach  on  future  transactions, 
the  guarantor  is  entitled  to  notice  that  it  has  been  accepted,  and  also  that  it  has 
been  acted  on  ;  but  no  rule  is  laid  down  respecting  the  time  within  which  notice 
must  be  given.    Lee  v.  Dick,  10  P.  482 ....  xii.  204. 

8.  Upon  a  letter  of  guarantee,  addressed  generally,  or  to  a  particular  person, 
for  a  future  credit,  notice  must  be  given  to  the  guarantor  that  credit  has  been 
given  on  the  faith  of  it.    Adams  v.  i/bner,  12  P.  207 ....  xii.  696. 

4.  Under  a  continuing  guarantee,  notice  need  not  be  given  to  the  guarantor 
of  each  credit  given,  or  liability  incurred  ;  but,  when  the  transactions  under  the 
guarantee  are  all  closed,  notice  should  be  given,  within  a  reasonable  time,  of 
the  amount  for  which  the  guarantors  are  held  responsible  ;  and  also,  within  a 
reasonable  time,  demand  should  be  made  on  the  debtor,  and  notice  of  his  de&ult 
given  to  the  guarantor.    Douglass  v.  JSegnolds,  7  P.  113 ....  x.  415. 

5.  An  express  and  unconditional  promise  to  pay  by  the  guarantor  is  not 
necessary  to  amount  to  a  waiver  of  notice.  Hegnolds  v.  Douglass,  12  P.  497 
....  xii.  816. 

6.  If  the  principal  debtor  be  insolvent  at  the  time  the  debt  becomes  payable, 
the  guarantor  is  not  discharged  by  want  of  notice  of  his  de&ult     lb, 

7.  Insolvency  may  be  proved  in  such  a  case  in  the  same  manner  as  other 
facts ;  a  statute  insolvency  need  not  be  shown  by  producing  record  evidence 
thereof.    lb, 

EVIDBKOE,  F.  5. 


GUARDIANS. 

Equity,  B.  L  1. 

A  guardian,  for  the  purpose  of  paying  a  debt  due  to  his  ward,  agreed  with 
a  third  person  to  exchange  certain  property  of  his  own  for  other  property  of 
that  person,  and  to  take  the  title  to  his  ward,  and  died  before  the  contract 
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executed :  the  ward  cannot  recover  back  what  had  been  delivered.  He  must 
either  look  to  the  estate  of  his  guardian,  or  complete  the  contract  and  take  the 
proper^.     Yerger  v.  JoneSj  16  H.  30 ... .  zxi.  20. 

Infancy,  8. 


HABEAS    CORPUS. 

Bail,  A. ;  Courts  of  United  States,  B.  a.  2. 

!•  The  writ  of  habeas  eorptis  ad  sitbficiendum  does  not  lie  to  bring  up  a  per- 
son confined  in  the  prison  bounds  upon  a  co.  «a.  issued  in  a  civil  suit.  Ex  parte 
WUmmy  6C.  52 ii.  318. 

2.  No  court  of  the  United  States  can  issue  a  writ  of  haheaM  corpus  to  bring 
up  a  prisoner  confined  by  state  process,  for  any  other  purpose  save  to  examine 
him  as  a  witness.    Ex  parte  Dorr^  3  H.  103 ....  xv.  320. 

3.  Under  the  14:th  section  of  the  judiciary  act,  (1  Stats,  at  Large,  81,)  this 
court  has  power  to  issue  a  writ  of  habeas  corpus  to  examine  into  the  cause  of 
a  commitment  by  the  circuit  court  for  the  District  of  Columbia.  Ms  parte  BoU-^ 
moHj  Ex  parte  Swartwouty  4  C.  75 . . .  .ii.  23. 

4.  It  is  the  revision  of  a  decision  of  an  inferior  court,  confining  a  person  for 
trial,  and  therefore  is  the  exercise  of  appellate  jurisdiction.     lb. 

5.  The  circuit  court  of  the  District  of  Columbia  having  awarded  a  ca,  so.  to 
collect  a  fine,  and  the  defendant  being  in  custody  under  that  process,  this  court 
has  jurisdiction  to  award  a  writ  of  habeas  corpus  to  inquire  into  the  legality  of 
the  imprisonment  under  this  process,  it  being  a  case  of  appellate  jurisdiction. 
Ex  parte  WatkinSj  7  P.  568 x.  569. 

6.  The  prisoner  not  having  been  brought  into  court  on  the  return  term,  and 
being  held  solely  under  the  ca,  so.  his  imprisonment  was  illegal     lb, 

7.  This  court  has  not  authority  to  issue  a  writ  of  habeas  corpus  to  bring  up 
the  body  of  a  person  committed  to  jail  for  a  contempt  by  the  circuit  court  for 
the  District  of  Columbia.     Ex  parte  Kearney ^  7  W.  38 ...  .v.  211. 

8.  Where  an  illegal  commitment  was  made  by  justices  of  the  peace  in  the 
District  of  Columbia,  and  the  circuit  court  on  habeas  corpus  made  a  different 
order  of  commitment,  correcting  two  errors,  but  still  erroneous,  this  court  has 
jurisdiction  to  revise  the  proceedings  of  the  circuit  court  upon  habeas  corpus 
out  of  this  court.    Exports  Burfordy  3  C.  448 L  638. 

9.  Where  one  was  imprisoned  under  a  warrant  from  a  district  judge  of  the 
United  States,  to  abide  the  order  of  the  President  of  the  United  States  in 
respect  of  making  extradition  of  him,  as  a  fugitive  from  justice,  under  the  con- 
vention with  France  of  November  9, 1843,  it  was  held,  that  this  court  had  not 
jurisdiction  to  issue  a  writ  of  heibeas  corpus,  to  inquire  into  the  cause  of  his 
commitment.    J5%  the  Matter  of  Metxger,  5  H.  176 . . .  .xvi.  348. 

10.  A  single  justice  m  vacation,  cannot  issue  a  writ  of  habeas  corpus^  and 
the  case  here  for  decision.    Li  re  Kodney  14  H.  103 . . .  .xx.  63. 

FUGITIVSS  FROM  JuSTIOB  AND   SbRVIOB,  1  ;  JURI8DICTI0N|  A.  a.  13. 
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HEIBS. 

Alien, B*^*i  Dbbobnt  and  Distribution;  Eboheat,2;  Fraud,  A5;  PARn- 

tion;  Will,  li.  4. 


HIGH  SEAS. 

Criminal  Procbdurb,  C.  1 ;  Jurisdiction,  F  ;  Law  of  Nations,  B.  D. 


HUSBAND  AND  WIFE. 

A    RIGHTS  OF  THE  HUSBAND,  288. 

B.  RIGHTS,  POWERS,  AND  DISABILITIES  OF  THE  WIFE,  289. 

C.  SEPARATE  ESTATE  OF  THE  WIFE,  239. 

A    RIGHTS  OF  THE  HUSBAND. 

1.  In  Virginia,  if  the  husband  survives  the  ivife,  he  becomes  entitled  to  aa 
interest  which  she  has  in  a  chattel,  by  way  of  remamder  after  an  estate  for  the 
life  of  a  third  person ;  it  is  subject  to  be  reduced  to  possession  by  him,  if  living 
at  the  termination  of  the  precedent  life-estate,  or  by  his  administr^or,  if  the 
husband  has  deceased.    McQhmahan  v.  Davis,  8  H.  170 .. .  .xvii  542. 

2.  Where  property  of  a  feme  covert  is  conveyed  to  a  trustee  for  her  sqwnite 
use,  and  the  husband  survives  the  wife,  his  right  to  the  property  as  her  repre- 
sentative must  depend  on  the  question  whether  he  made  merely  a  temporary 
surrender  of  his  rights  during  coverture,  or  abandoned  them  altogether,  as  h» 
was  held  to  have  done  in  this  instance.  Marshall  v.  BeaU,  6  B.  70 . . .  .xv. 
604. 

8.  But  where  a  bequest  of  money  was  made  to  a  trustee  for  a  married  womaa 
with  a  direction  to  the  trustee  to  allow  her  to  have  some  part  of  it  occasionally 
as  she  might  stand  in  need,  there  being  no  limitation  over  at  her  decease,  and 
no  power  of  appointment  conferred,  held  that  the  fund  at  her  decease  belonged 
to  the  husband  as  the  representative  of  the  wife,  and  that,  under  the  law  of 
Maryland,  his  title  was  perfect  without  taking  administration  on  her  estate.    i& 

4.  A  husband  has  no  estate  by  the  curtesy,  in  lands  of  whidi  hb  wife 
was  disseised  at  the  time  of  the  marriage,  and  upon  whidi  he  never  entered ; 
actual  seisin,  during  the  coverture,  being  necessary  to  oonstitate  that  estate. 
Mereea's  Lessee  v.  Sdden,  1  H.  87 . . . .  xiv.  491. 

5.  In  Kentucky,  seisin  in  deed  is  not  essential  to  a  tenancy  by  the  caitesy, 
if  the  lands  were  vacant — seisin  in  law  is  sufficient  Dctvis  y.  Jfason^  1  P. 
603 ... .  vii.  679. 

Pbochsin  Ami,  1. 
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B.    RIGHTS.  POWERS,  AND  DISABILITIES  OF  THE  WIFE. 
Dower  ;  Election  ;  Fbauds  as  to  Cbeditobs,  A 

1.  Though  a  feme  covert,  abandoned  by  her  husband,  may  contract  debts  aa 
a  ftme  solcy  she  cannot,  under  the  law  of  Maryland,  convey  her  lands  by  her 
separate  deed.    JRhea  y.  Rhenner^  1  P.  105 . . . .  vii.  478. 

2.  Under  the  charter  of  the  Union  Bank  of  Louisiana,  it  was  held,  that  a 
married  woman  could  and  did  bind  her  property  by  a  contract  of  borrowing 
jointly  with  her  husband,  whatever  might  be  the  general  law  of  Louisiana  oa 
the  subject  Vmon  Bank  of  Louisiana  v.  Stafford^  12  H.  327 ....  xix.  160. 
New  Orleam  Oanal  and  Banking  Company  v.  Stafford^  12  H.  843...  .xix. 
168. 

8.  Though,  under  the  law  of  Louisiana,  the  wife  cannot  be  a  surety  for  the 
husband,  and  a  loan  contracted  for  his  benefit  in  her  name  does  not  bind  her, 
yet,  if  she  induces  the  lender  to  believe  the  loan  is  made  to  her,  and  for  her 
benefit  exclusively,  a  court  of  equity  will  not  aid  her  to  set  aside  a  mortgage 
given  to  secure  its  payment.    Bein  v.  Heathy  6  H.  228 ....  xvi.  668. 

4.  A  conveyance  of  slaves,  by  a  husband  to  his  wife,  in  consideration  of  a 
discharge  of  a  decree  for  alimony  on  a  separation,  is  valid  in  equity,  and  the 
wife  has  power  to  manumit  the  slaves.  It  is  not  a  valid  objection  that  the  suit 
for  alimony  was  not  discontinued,  if  the  wife  be  dead  and  never  claimed  pay- 
ment.    WalUngsford  v.  Men,  10  P.  588 .. .  .xii.  255. 

5.  By  a  valid  ante-nuptial  settlement,  the  wife  becomes  a  creditor  of  the  hus- 
band, and  after  marriage  he  may  prefer  that  debt.  Magniac  v.  Tliompson,  7  P. 
848.... X.  513. 

6.  Actual  maintenance,  by  the  husband,  is,  in  general,  a  satisfaction  ot  « 
promise  by  him  to  pay  an  annual  sum  for  maintenance,  if  the  parties  live 
together,  and  no  claim  for  the  annual  sum  is  made.  Hunter  v.  Bryant,  3  W. 
82 ....  iv.  13. 

7.  A  married  woman  is  not  liable  to  an  action  of  covenant,  though  she  join 
with  her  husband  in  warranting  the  land  as  to  which  she  releases  her  claim  to 
dower.     Griffin  v.  Reynolds,  17  H.  609 xxi.  725. 

Deed,  A.  12 ;  Powers,  A.  12 ;  Tbusts,  B.  4,  5. 


C.    SEPARATE  ESTATE  OF  THE  WIFE. 

1.  Though  a  wife  is  silent  when  she  knows  her  husband  is  holding  out  her 
property  as  his  own,  she  is  not  estopped  by  her  mere  silence.  Bank  of  th$ 
Dmted  Stales  v.  Zee,  18  P.  107. . .  .xiii.  68, 

2.  If  a  husband  shows  to  his  wife  a  letter  written  by  him  to  a  creditor,  and 
containing  statements  concerning  separate  property  of  the  wife,  calculated  to 
mislead  the  creditor,  and  the  wife  advises  her  husband  not  to  send  the  letter, 
and  believes  he  concludes  not  to  send  it,  she  is  not  affected  by  its  contents. 
Sexton  V.  WheaUm,  8  W.  229 v.  896. 

Frauds  as  to  Crbditors,  A.  9, 10. 
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INDIANS. 

A    INDIAN  TRIBES,  240. 

B.  TRADE  AND  INTERCOURSE  WITH,  240. 

C.  TITLES  TO  LAND,  240. 

1.  WHAT   THE  ABORIGINAL   TITLE  18. 

2.  TITLES   CONFERRED   BT  TREATY  OR  ACT   OF  OONGRBSS. 

D     OTHER  MATTERS,  241. 

A    INDIAN  TRIBEa 
Jurisdiction,  A  a. 

1.  The  relations  between  the  Indian  tribes  and  the  United  States  examined. 
Worcester  v.  Gfeorgia,  6  P.  515. . .  .x.  214. 

2.  The  law  of  Greorgia,  which  subjected  to  punishment  all  white  persons 
residing  within  the  limits  of  the  Cherokee  nation,  and  authorized  their  arrest 
within  those  limits,  and  their  forcible  removal  therefrom,  and  their  trial  in  a 
court  of  the  State,  was  repugnant  to  the  constitution,  treaties,  and  laws  of  the 
United  States,  and  so  void ;  and  a  judgment  against  the  plaintiff  in  error,  un- 
der color  of  that  law,  was  reversed  by  this  court,  under  the  25th  section  of  the 
judiciary  act,  (1  Stats,  at  Large,  85.)     lb. 

AaENTy  L  5. 

B.    TRADE  AND  INTERCOURSE  WITK 

1.  If  spirits  are  carried  into  the  Indian  country  in  violation  of  the  act  of 
congress,  all  the  goods  of  the  offender  there  are  forfeited,  and  not  merely  those 
among  Which  the  spirits  are  found,  when  seized.  American  Fur  Chmpam^  v. 
UniUd  Suites,  2  P.  358 viii.  187. 

2.  But  it  is  not  a  violation  of  an  act  of  congress  to  carry  spirits  into  a  country 
which  has  been  purchased  of  the  Indians  by  the  United  States,  and  which  is 
not  included  within  the  boundary  line  defining  the  Indian  country.     lb. 

C.    TITLES  TO  LAND. 

1.   WHAT  THE  ABORIGINAL  TITLE  IS. 

1.  The  Indian  title  to  their  lands  in  Florida,  and  the  rights  and  practices  of 
the  crown  of  Spain  in  reference  thereto,  examined.  JMRtcheU  v.  United  SateSf 
9  P.  711.... xi.  589. 

2.  Entries  and  grants  of  lands  within  the  Indian  territory  of  North  Carolina 
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are  void  by  the  laws  of  that  State,  though  the  State  had  the  power  to  grant 
the  fee,  subject  to  the  Indian  right  of  occupancy.  Lattimef^s  Lessee  v.  Poteet, 
14P.  4....xiii.  806. 

3.  A  grant  of  land  in  the  poflsession  of  the  Indians,  by  the  Spanish  author- 
ities in  Florida,  passed  the  title  of  the  crown,  and  made  a  title  to  the  land,  sub- 
ject only  to  the  Indian  title.  Such  a  title  is  valid  as  against  the  United  States, 
under  the  treaty  of  cession  of  February  22, 1819,  (8  Stats,  at  Large,  252.) 
Vmied  States  v.  FemcmdeZy  10  P.  SOS xii.  134. 

PuBLio  Lahds  of  thb  Unitbd  States,  L  18,  IIL  B.  8. 

2.  TITLBS   OONFEBBED  BT  TBBATT  OB  AOT   OF   OONaBEBS. 

1.  A  supplemental  article  to  a  treaty  of  cession  of  land,  with  a  tribe  of 
Indians,  reciting  that  a  certain  quantity  o[  land  had  been  granted  by  the  tribe 
to  certain  persons,  and  stipulating  that  those  persons  should  have  their  right  to 
the  said  land  reserved,  for  them  and  their  heirs  and  assigns  forever,  to  be  laid 
off  in  the  southeast  comer  of  the  lands  ceded,  gave  a  fee-simple  to  the  persons 
named,  and  their  grantee  has  a  perfect  title.  United  States  v.  Brooks,  10  H. 
442. ..  .xviii.  445. 

2.  Under  the  treaty  between  the  United  States  and  the  Creek  tribe  of  Indians 
of  March  24,  1832,  (7  Stats,  at  Large,  366,)  it  was  held:  1.  That  the  twenty 
sections  of  land  to  be  selected  by  the  President  for  the  orphan  children  of  the 
tribe,  were  not  to  be  taken  from  the  lands  reserved  for  the  tribe  by  the  preced- 
ing stipulations  of  the  treaty.  2.  That  a  grandmother,  with  whom  some  of  her 
grandchildren  resided,  was  the  head  of  a  family,  and  entitled  to  a  half  section 
of  land,  as  such.     Ladiga  v.  Holand,  2  H.  581 . . .  .xv.  211. 

3.  The  act  of  June  30,  1834,  (4  Stats,  at  Large,  740,)  vested  the  ultimate 
title  of  the  United  States  to  the  reservation  therein  described,  in  the  half-breeds 
of  the  Sac  and  Fox  Indians,  and  this  title  must  prevail  against  a  subsequent 
patent,  unless  those  claiming  under  the  patent  can  show  that  it  issued  pursuant 
to  some  better  title  than  that  under  the  act  of  congress,  and  of  this  the  recitals 
in  the  patent  are  not  competent  evidence.  Marsh  v.  Brooks,  8  H.  223 . . . 
xvii.  565. 

4.  The  treaty  of  1804,  (7  Stats,  at  Large,  84,)  betweeni  the  United  States 
and  the  Sac  and  Fox  Indians,  protected  the  title  of  a  settler  on  the  Indian 
lands  under  a  Spanish  permit,  who,  at  the  date  of  the  treaty,  had  had  open  and 
notorious  occupation  of  the  land  for  such  a  length  of  time  as  to  raise  a  pre- 
somption  that  the  Indians  had  notice  of  the  claim  at  the  date  of  the  treaty. 
Marsh  v.  Brooks,  14  H.  513 xx.  310. 

Treaties,  B.  1. 

D.    OTHER  MATTEE8. 

By  the  laws  of  Mexico>  an  Indian  was  capable  of  receiving  a  grant  of  land, 
and  holding  it,  with  the  same  rights  as  a  white  person.  United  States  v.  Ritchie^ 
17H.  525....xxi.  656. 

» 

Constitutional  Law,  A.  12, 13. 
curt.  dig.  21 
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INDICTMENT. 

Cbiminal  Pboobdubb,  a 

INFANCY. 

1.  Infancy  is  a  bar  to  an  action  by  an  owner  against  bis  supercargo  for  breach 
of  instructions ;  but  not  to  an  action  of  trover  for  tbe  goods.  VouMe  y.  Smi^  6 
a  226.... ii.  879. 

2.  Still,  however,  infancy  may  be  ^ven  in  evidence  in  an  action  of  troTer, 
upon  the  plea  of  not  guilty ;  not  as  a  bar,  but  to  show  the  nature  of  the  aot 
which  is  supposed  to  be  a  conversion.  lb. 

3.  An  infant  is  liable  in  trover,  although  the  goods  were  delivered  to  him 
under  a  contract.  lb. 

4.  An  infant  may  avoid  his  voidable  acts  by  different  means,  according  to 
the  nature  of  the  act  to  be  avoided.  7\icker^$  Lessee  v.  Morelandy  10  H.  58 
...  .xii.  14. 

5.  A  conveyance  by  bargain  and  sale,  the  infimt  remaining  in  possession,  may 
be  avoided  by  a  second  conveyance  by  bargain  and  sale,  with  a  warranty,  against 
all  claims  under  the  bargainor.  lb. 

6.  Such  a  second  conveyance,  though  made  for  the  mere  purpose  of  defeat- 
ing the  first,  is  valid.  lb. 

7.  A  mere  recognition  of  a  conveyance  by  an  infant  does  not  confirm  it ;  the 
act  of  confirmation  should  establish  an  intention  to  confirm  it,  with  knowledge 
that  it  was  voidable.  3. 

8.  The  duty  of  watching  over  the  interests  of  infant  defendants,  devolves,  in 
a  considerable  degree,  on  the  court ;  and  it  is  a  mark  of  inexcusable  inatten- 
tion to  appoint  a  guardian  ad  Utem  on  the  motion  of  the  opposite  counsel,  with- 
out bringing  the  minors  into  court,  or  issuing  a  commission  for  the  purpose  of 
making  inquiry  as  to  the  appointment  Bank  of  the  United  States  v.  Biiehie, 
8  P.  128 xi.  46. 

Contract,  C.  18. 


INFORMATION. 

Admiralty,  B.  1 ;  Criminal  Procedure,  A. 

1.  Though  a  bill  of  information  in  the  name  of  the  district  attorney,  in  be- 
half of  the  United  States,  may  be  valid,  yet  the  correct  practice  is  to  bring  suits 
in  the  name  of  the  United  States,  when  they  are  the  real  parties.  Benton  v 
Woolsef/,  12  P.  27 xii.  616. 

2.  And  where  a  proceeding  is  in  the  form  of  an  information  by  the  district  at- 
torney in  behalf  of  the  United  States,  if  it  shows  rights  and  claims  a  remedy 
for  the  United  States,  though  it  should  have  been  simply  a  bill  in  equity  in  the 
name  of  the  United  States,  it  will  not  be  dismissed  on  demurrer  for  this  defect 
of  form.     United  States  v.  Hughes^  11  H.  552 . . .  .xviii.  711. 


nwuNcmoN.  24a 


INJUNCTION. 

A.  FOWEB  TO  ISSUE,  848. 

E  IN  WHAT  CASES  GRANTED  OR  REFUSED,  tM. 

C    PRACTICE  AND  EYEDENCE,  844. 

A.    POWER  TO  ISSUE.    (Cobpobations,  D.  8.) 

1.  Neither  the  supreme  nor  circuit  courts,  nor  a  single  judge,  can  grant  a  writ 
of  injunction  without  reasonable  notice.  New  Tart  ▼•  CbnnecUetUf  4  D,  1 .  • . . 
1 309. 

2.  What  is  reasonable  notice  depends  on  the  circumstances  of  the  case.  3. 

8.  An  injunction  to  stay  proceedings  at  law  will  not  be  granted  at  the  instance 
of  one  not  a  party  to,  or  interested  in,  those  proceedings,  lb* 

L  An  injunction  out  of  the  circuit  court,  to  stay  proceedings  on  a  judgment 
at  law,  in  that  court,  may  issue,  notwithstanding  the  pendency  of  a  writ  of  error 
on  the  judgment  in  this  court  Parker  v.  ITie  Judges  of  the  Oireuit  Oourt  of 
Marylandj  12  W.  561 viL  358. 

5.  An  injunction  issued  by  order  of  the  district  judge,  expures  at  the  next 
term  of  the  court,  unless  continued  by  the  court ;  but  the  denial  of  several  suc- 
cessive motions  to  dissolve  the  injunction,  may,  under  circumstances,  be  consid- 
ered as  equivalent  to  an  order  for  renewing  it.  lb, 

6.  Injunction  continued  until  the  State  of  Georgia  could  try  its  right  at  law. 
Georgia  v.  BraUifordj  2  D.  415 L  18. 

fi.    IN  WHAT  CASES  GRANTED  OR  REFUSED. 

Judgments,  &c.  E. 

1.  Any  fact,  which/ clearly  proves  it  to  be  against  conscience  to  execute  a 
judgment  at  law,  of  which  the  complainant  could  not  have  availed  himself  in  a 
oourt  of  law,  or  which  he  was  prevented  from  availing  himself  of,  by  fraud,  or 
accident,  unmixed  with  any  fault  or  negligence  of  himself,  or  his  agent,  will  in- 
duce a  court  of  equity  to  enjoin  the  judgment  Marine  Lisurance  Companff 
of  Alexandria  v.  Hodgeon^  7  C.  882. . .  .ii.  557. 

2.  But  a  legal  defence,  actually  made  at  law,  is  not  ground  for  a  bill,  though 
the  oourt  may  be  of  opinion  it  ought  to  have  prevailed.     lb, 

3.  An  obligee  having  recovered  a  judgment  on  a  bond,  claimed  by  the  State 
of  Gieorgia  under  an  act  confiscating  British  debts,  and  execution  having  issued, 
the  State  filed  a  bill  in  this  court  setting  out  its  title,  and  a  temporary  injunc- 
tion was  granted  to  stay  the  money  in  the  hands  of  the  marshal  until  the  title 
of  the  State  could  be  tried.     Georgia  v.  BraiUford,  2  D.  402 i.  4. 

4.  A  judgment  creditor  agreed  with  his  debtor  to  resort  for  payment  to  a  fund 
created  by  a  deed  of  trust,  which,  without  the  knowledge  of  the  creditor,  con- 
tained a  limitation  of  time  for  parties  to  come  in,  and  the  time  had  expired ; 
held,  that  the  debtor  could  not  enjoin  the  judgment  without  first  enabling  the 
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creditor  to  come  in  under  the  deed.  Mechanics*  Bank  of  Alexandria  v.  Lymiy  1 
P.  876....vii.  633. 

Attorney  and  Counsel,  B.  4, 5, 6;  Contract,  C.  14. 


C.    PEACTICE  AND  EVIDENCE. 
Equity,  B.  b.  l ;  Supra^  A 

If  the  answer  neither  admits  nor  denies  the  allegations  of  the  bill,  they  nmst 
be  proved  on  the  final  hearing ;  but  upon  a  question  of  dissolution  of  an  injuno- 
tion  Ihej  are  to  be  taken  to  be  true.     Young  y.  Qrundyj  6  C.  51 . . .  .iL  317. 


INSOLVENCY. 

FsioBiTT  OF  Payment  of  the  United  States  ;  Rbceiverb  of  Public  Monet. 

A  discharge  of  the  drawer,  under  the  act  for  the  relief  of  persons  imprisoned 
for  debt,  though  the  creditor  waived  the  right  to  insist  on  thirty  days'  imprison- 
ment after  judgment,  is  sufficient  evidence  of  the  insolvency  of  the  drawer. 
Bank  of  United  &ates  v.  Winsiger,  2  P.  831 viu.  129. 

(  Guarantee,  D.  7. 


INSOLVENT  LAWS. 

Constitutional  Law,  J.  L.  P. 

A.  OF  THE  ASSIGNEE,  AND  WHAT  PASSES  TO  HIM,  244. 

B.  OP  THE   DEBTORS,  AND   HEREIN  OP  THEIR  DISCHARGE,  AND 

WHETHER  VALID,  255. 

C.  OP  THE  CREDITORS,  245. 

p.    DECEASED  INSOLVENTS,  246. 

A-    OP  THE  ASSIGNEE,  AND  WHAT  PASSES  TO  HIM. 

1.  The  trustee  of  an  insolvent  debtor,  in  the  District  of  Columbia,  repnaeniB 
the  creditors  of  the  insolvent,  and  can  take  advantage  of  a  failure  to  record  a 
mortgage,  which  the  law  makes  void  as  to  creditors.  Bank  of  Alexandria  v. 
Berbert,S  C.  d6....iiL  14. 

2.  Where  a  party  became  insolvent  in  South  Carolina,  and  his  assignee,  under 
the  insolvent  laws  of  that  State,  took  no  steps  to  connect  himself  with  a  suit 
pending  in  the  circuit  court  oi  the  United  States  for  the  district  of  Georgia, 
until  after  a  final  decree,  he  was  held  to  be  barred  thereby.  Kennedy  y.  Geor- 
gia State  Banky  8  H.  586 xvii.  714. 

d.  A  claim  on  the  United  States  for  services  as  a  gauger,  disallowed  bj  tte 
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aoooonttng  offioers  of  the  treasorj  because  not  pronded  for  by  any  law,  and 
gabsequently  required  to  be  paid  by  a  special  act  of  congress,  passes  by  an 
assignment  of  the  daimant^s  estate  and  effects,  made  by  the  debtor  in  eompli- 
anoe  with  the  insolvent  law  of  Pennsylvania,  where  he  resided.  3iUnor  v. 
ifi<^16P.  22K...ziv.  26L 

B.    OF  THE   DEBTORS,  AND  HEREIN  OF  THEIR  DISCHARGE,  AND 

WHETHER  VALID. 

CoKSTiTUTxosrAL  Law,  J.L.;  Lawb  of  thb  seybbai*  States,  A  1;  State 

Courts,  A  8. 

1.  The  payee  of  a  note  may  sue  thereon,  though  he  has  become  insolvent 
onder  the  laws  of  Louisiana,  he  being  one  of  the  syndics,  to  settle  his  own 
estate.     JRandan  v.  7"%,  II  H.  498 xviii.  694. 

2.  The  discharge  of  a  debtor,  taken  on  execution  out  of  a  court  of  the  United 
States,  by  proceedings  had  under  color  of  a  state  law,  was  an  escape.  Bcmk 
of  the  United  SuUe$  v.  7\^,  4  P.  866 iz.  100. 

8.  Ad  insolvent  debtor  who  has  received  a  certificate  of  discharge  from  arrest 
and  imprisonment  under  a  state  insolvent  law,  is  not  entitled  to  be  discharged 
from  execution  at  the  suit  of  the  United  States.  United  States  v.  WiUonj  8  W. 
253 V.  406. 

4.  Under  the  act  of  January  6,  1800,  for  the  relief  of  insolvent  debtors, 
(2  Stats,  at  Large,  4,)  the  debt  is  not  discharged.  King  v.  RiddUy  7  C.  168 
...•iL500. 

5.  Under  the  fifth  section  of  the  act  of  January  6, 1800,  (2  Stats,  at  Large,  6,) 
the  day  of  entering  judgment  corresponds  with  the  day  of  the  arrest  under  the 
previous  sections ;  and  in  thirty  days  after  judgment  the  debtor  may  be  dis- 
cfaatged  by  complying  with  the  other  requirements  of  the  law.  Bank  of  the 
United  States  v.  Weisiger,  2  P.  881 . . . .  viii.  129. 

6.  A  magistrate  who  has  received  a  deed  of  trust  from  an  insolvent  debtor, 
which  deed  is  fraudulent  in  law,  as  to  creditors,  is  incompetent  to  sit  as  a 
magistrate  in  the  discharge  of  the  debtor  under  the  insolvent  law  of  Virginia. 
Sacwn  V.  SimmSy  5  C.  868 iL  295. 

7.  And  the  discharge  so  obtained  is  not  a  discharge  in  due  course  of  law. 
76. 

8.  Under  the  laws  of  Rhode  Island,  a  discharge,  according  to  the  act  for  the 
relief  of  poor  prisonefrs  for  debt,  although  obtained  by  fraud  and  perjury,  is  a 
lawful  discharge,  and  not  an  escape ;  and,  upon  such  a  discharge,  no  action 
can  be  maintained  upon  a  bond  for  the  liberty  of  the  prison  yard.  Amnddon 
V.  Smith,  I  W.  447. . .  .iii.  629. 

9.  If  a  creditor,  who  is  a  citizen  of  one  State,  voluntarily  makes  himself  a  party 
to  piooeedings  under  the  insolvent  laws  of  another  State,  and  his  debtor  obtains 
a  discharge  in  such  proceedings,  his  debt  is  released.  Cflay  v.  Smithy  8  P.  441 
• .  •  •  viii.  466. 

Unitbd  States,  B.  6. 

C.    OP  THE  GREDITORa 

1.  Under  the  insolvent  law  of  Louisiana,  a  creditor  is  entided  to  personal 

21* 
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notice,  and  if  not  given,  the  proceedings,  as  to  him,  are  not  binding.    Breedhoe 
V.  Mcolet,  7  P.  418 ...  .X.  627. 

2.  A  creditor  who  obtains  a  judgment,  after  petition  for  the  benefit  of  as 
insolvent  law  was  filed,  but  before  an  assignment  was  made  of  the  effects  of  ao 
insolvent,  has  a  right  to  participate  in  those  effects.  SmUer  v.  Onited  SUsie$j 
5  P.  178.... ix.  271. 

Supntf  B.  4. 

B.    DECEASED  mSOLTENTS. 
Laws  or  thb  sbvebal  States,  B.  1. 


INSTRUCTIONS  TO  JURY. 

Ebbob,  L  ;  Exceptions,  A. ;  Pbacticb,  IL  6.  i. 
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H.    LOSS,  254. 
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L  PREUMINABT  PROOF,  257. 

J.   PREMIUM,  AND  HEREIN  OF  SET-OFF  AND  UENS,  267. 
K.   USAGE  AND  ITS  EFFECTS,  257. 
n.    FIRE  INSURANCE 


L    MARINE  INSURANCE 
A    INSURABLE  INTEREST. 

1.  One  partner  effecting  insurance  in  his  own  name  on  property  on  board  a 
certain  vessel,  as  property  may  appear,  cannot  recover  indemnity  for  a  loss 
rastained  by  his  firm.  Graves  v.  Boston  Marine  £m.  Co.  2  C.  419.... 
L514. 

2.  A  master,  being  the  legal  owner  of  the  whole  cargo  and  the  equitable 
owner  of  part  of  it,  has  an  insurable  interest  in  the  whole.  Buck  v.  Ohesapeake 
hs.Oo.1  P.  151....vii.508. 

• 

B.    POLICY. 

1.  POBM,  AND   HEREIN  OF  TALUBD   POLIOIBS. 

1.  A  policy  of  insurance  will  not  be  reformed  by  a  court  of  equity,  after  a 
a'  loss,  upon  doubtfiil  proof  of  the  intention  of  the  insured,  or  of  its  communi* 
cation  to  the  underwriter.  Grcufes  v.  BosUm  Marine  £u.  Oo.  2  C.  419. .. • 
L514. 

'  2.  In  an  action  upon  a  valued  policy,  it  is  not  competent  for  the  underwriters 
to  give  parol  evidence  that  the  real  value  of  the  subject  insured  is  different 
from  that  stated  in  the  policy.  Marine  JBu.  Ob.  of  Alexandria  v.  Hodgson^ 
6C.  206.... ii.  878. 

3.  A  valuation,  not  fraudulent,  is  binding.  Hodgson  v.  Marine  Lis,  Co,  of 
Alexandria,  5  C.  100. ..  .ii.  201. 

4.  If  a  cargo  be  insured  in  several  different  policies,  and  in  one  the  invoice 
ruble  is  valued,  and  in  others  not — ^in  adjusting  a  loss  under  the  valued  policy, 
the  cost  of  the  whole  cargo  is  to  be  brought  into  dollars,  reckoning  the  ruble  at 
its  agreed  value ;  and  the  amounts  actually  paid  under  the  other  policies  being 
deducted,  the  residue  of  the  loss  is  the  amount  due.  Plecuanis  v.  Maryland 
iu.  Co.  8  C.  55 iii.  22. 

5.  Insurance  on  profits,  valuing  them  at  $20,000 — Heldj  that  a  total  loss  of 
the  <»rgo  was  a  total  loss  of  the  profits  insured,  without  proof  that  any  profits 
would  have  been  made,  if  no  loss  had  occurred.  Paktpsco  Lis.  Go.  v.  GoulteTf 
3P.  222....viiL888. 

.2.  PARTIES. 

St/^ttf  A;  Infra,  D.  12-14. 
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8.   0OK8TKUCTIOK. 
/fi/ra,  F. 

The  clause  authorizing  the  assured,  in  case  of  any  loss  or  damage,  to  sm^ 
labor,  &o,y  applies  only  to  losses  within  the  policj*  Bioj/t  y.  Oh/e»apeah  h^ 
turance  Oompan^f  7  C.  415 . . .  .ii.  600. 

4.   CONTRACT   FOB. 

GoNTBAOT,  A.  5 ;  Suprot  B.  1. 

C.    WARRANTY. 

1.  An  exception  of  certain  risks  in  a  policy  of  insurance  is  not  a  warranty. 
Teaton  Y.  Fry,  5  a8d5....ii.  285. 

2.  If  the  interest  of  one  joint  owner  of  a  cargo  be  insured,  and  if  that  interest 
be  neutral,  it  is  no  breach  of  the  warranty  of  neutrality  if  the  other  joint  owner, 
whose  interest  is  not  insured,  be  a  belligerent  Livingston  v.  Man^and  £mar' 
once  Company <i  6  C.  274. .  •  .ii.  400. 

8.  The  assured  are  not  understood  to  warrant  that  the  whole  cargo  is  neutral, 
but  that  the  interest  insured  is  neutraL     Ih, 

4.  Anti-neutral  conduct  forfeits  the  warranty  of  neutrality  of  the  vessel  in  a 
policy.     Maryhnd  Insurance  Company  v.  Woodsy  6  C.  29 . . .  .iL  810. 

5.  Without  such  a  warranty  an  attempt  to  enter  a  blockaded  port  does  not 
put  an  end  to  the  policy.     lb, 

6.  Under  a  policy  containing  a  warranty  of  neutrality  of  the  vessel,  "  proof 
of  which  to  be  required  in  the  United  States  only,"  a  foreign  sentence  of  oon- 
denmation  for  breach  of  blockade,  is  not  condusiye  evidence  of  breach  of  that 
warranty.    lb, 

7.  If  a  sentence  of  a  vice-admiralty  court  be  taken  as  conclusive  of  the  par^ 
ticular  facts  which  it  alleges,  those  facts  not  amounting  to  a  cause  of  oondemi» 
tk>n,  it  does  not  falsify  a  warranty  of  neutrality.  Fitzsimmons  v.  Newport  h^ 
surancs  Company^  4  C.  185 • . •  .iL  65. 

8.  A  ship  warranted  to  be  an  American,  is  impliedly  warranted  to  condnok 
as  American.    lb. 

9.  And  an  attempt  to  enter  a  blockaded  port,  knowing  it  to  be  blockaded,  for- 
feits that  character.     lb. 

10.  If  Spanish  papers  are  taken  on  board  by  the  usage  of  the  trade,  to  be 
used  in  a  Spanish  port  to  protect  the  property,  it  is  not  a  breach  of  warranty 
of  neutrality  to  conceal  them  from  a  Briti^  cruiser.  Livingston  v.  Mmyknd 
Btsurance  Company^  7  C.  506. . .  .iL  648. 

D.    REPRESENTATION  AND  CONCEALMENT. 

SuprOf  C. 

1.  The  effect  of  a  misrepresentation  or  concealment,  upon  a  policy,  depends 
upon  its  materiality  to  the  risk,  which  must  be  decided  by  a  jury,  under  the  di- 
rection of  a  court    Livingston  v.  Maryland  Ins.  Co.  6  C.  274. . . .  ii.  400. 

2.  The  operation  of  a  concealment,  on  the  policy,  depends  on  its  materiality 
to  the  risk ;  and  this  materiality  is  a  subject  for  the  consideration  of  a  juir. 
Mainland  Lisurancs  Company  v.  Ruden's  Administrator^  6  C.  388 . . .  .ii.  426. 
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8.  If  a  vessel  take  on  board  papers  which  increase  the  risk  of  capture,  and 
if  it  be  not  the  regular  usage  of  the  trade  insured  to  take  such  papers,  the  non- 
disclosure of  the  &ct  that  thej  would  be  on  board  will  vacate  the  policy.  Liv- 
ingsUm  v.  Maryland  Lu.  Co.  6  C.  274: . .  .ii.  400. 

4.  To  constitute  a  misrepresentation,  in  obtaining  insurance,  there  must  be  an 
afBrmation  or  denial  of  scmie  &ct,  or  an  allegation  which  would  plainly  lead  the 
mind  to  a  conclusion.    Livingston  v.  Afaryland  Ins.  Co,  7  C.  506 . . . .  ii.  648. 

5.  If  the  expressions  are  ambiguous,  the  insurer  should  ask  for  an  explana- 
don.    Ih, 

6.  A  letter  was  written  by  a  merchant  in  New  York,  to  his  corresp<mdent  in 
Boston,  ordering  insurance  on  a  ship  belonging  to,  and  then  in  the  port  of  New 
York.  The  letter  contained  a  representation  that  the  ship  was  ^  coppered.*' 
Hddj  that  this  must  be  construed  with  reference  to  the  New  York  meaning  of 
die  terms  ^  a  coppered  ship."  Hazard's  Administrator  v.  New  England  Marine 
iit.  (%.  8  P.  557 xi.  215. 

7.  Certain  statements  held  not  to  amount  to  a  representation  of  neutrality  of 
property.    Buck  v.  Chesapeake  Lu.  Co.  1  P.  151 .. . .  vii.  508. 

8.  A  representaticm  that  the  cargo  is  to  be  covered  as  American,  is  substan- 
tially complied  with  if  it  was  in  fact  American.  Hughes  v.  Union  Bis.  Co,  8  W. 
294 V.  420. 

9.  An  innocent  misrepresentation,  not  material  to  the  risk,  does  not  avoid  the 
policy.    Hodgson  v.  Marine  £u.  Co.  of  Alexandria^  5  C.  100. . .  .iL  201. 

10.  If  a  par^  who  has  ordered  insurance  has  information  of  a  loss,  he  is 
bound  to  use  due  and  reasonable  diligence  to  make  it  known  to  his  agent,  and 
to  coontennand  his  order.  M'Lanahan  v.  Universal  Bu.  Ob.  1  P.  170. . . . 
TiL  518. 

11.  What  18  such  diligence  depends  on  the  circumstances  of  each  case,  and  is 
principally  matter  of  fact  for  a  jury.    Ih. 

*  12.  Insurance  effected  by  an  owner  after  a  loss,  in  good  faith,  is  not  viti- 
ated by  the  fact  that  the  master  concealed  the  loss  from  the  owner,  with  intent  to 
have  him  procure  insurance.  General  IrUerest  Lis*  Co.  v.  Huggles,  12  W.  408 
....  viL  254. 

13.  If  insurance  be  made  for  whom  it  may  concern,  undue  concealment  as  to 
tlie  parties  interested  cannot  be  alleged.  Hodgson  v.  Marine  Ins.  Co.  of  Alex- 
amWa,5C.  100....  11.201. 

14  In  such  a  case,  the  policy  covers  the  property  of  a  belligerent,  unless 
there  is  an  express  warranty  that  it  is  neutral  property.     Ih. 

15.  If  the  letter  submitted  to  the  underwriters,  ordering  the  insurance,  refer 
to  another  letter  previously  laid  before  them,  which  letter  contained  information 
that  the  vessel  had  permission  to  trade  to  the  Spanish  colonies,  the  underwriters 
are  bound  to  notice  that  &ct,  and  to  know  that  the  vessel  would  take  all  the 
papers  necessary  to  make  the  voyage  legal*  Livingston  v.  Maryland  Lu.  Co. 
7  a  506.... ii.  648. 

EvmsKOB,  F.  19 ;  Infra^  IL  7-11. 

E.    SEA-WORTHINESa 
1.  Sea-worihiness  for  lying  in  port  may  be  quite  a  different  thing  from  sea- 
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worthiness  for  a  voyage.     M'Lanahan  y,  Umvend  Jk$»  Ch,  1  P.  170.., 
vii.  518. 

2.  Sea-worthiness  and  deviation  are  mixed  questions  of  &ct  and  law,  and  tha 
aid  of  a  jury  is  generally  necessary  to  their  decision.     lb, 

8.  Under  a  clause  in  a  policy,  "  if  the  vessel,  upon  a  regular  survey,  shoold 
be  thereby  declared  unseaworthy,  by  reason  of  her  being  unsound  or  rotten,  or 
incapable  of  prosecuting  her  voyage  on  account  of  her  being  unsound  or  rotten, 
the  underwriter  shall  not  be  bound  to  pay  his  subscription,"  a  state  of  rotteD- 
ness  at  any  period  of  the  voyage  is  conclusive  evidence  of  unseaworthiness  at  its 
commencement,  and  the  determination  of  that  fact  by  a  regular  survey  is  con- 
clusive evidence  of  it  between  the  parties.     Dorr  v.  Pacific  Bu,  Co.  7  W.  581 

•  •  •  .v.  ooo. 

4.  A  report  that  the  vessel  was  found  ^  in  a  very  decayed  oondidon,"  and 
that  she  was  ^  altogether  unworthy  of  being  repaired,  and  ought  to  be  ooii* 
demned  as  being  unsafe  and  unfit  ever  to  go  to  sea  again,"  is  sufficient  under 
the  above  clause  in  the  policy.    lb. 

5.  A  report  of  surveyors  that  a  vessel  is  unsound  on  the  17th  of  November, 
1802,  at  a  port  of  necessity,  does  not  conclusively  prove  that  she  was  so  at  the 
outset  of  the  voyage  on  the  24th  of  October,  1802,  in  the  absence  of  all  parol 
evidence.     Marine  Lu,  Co,  of  Alexandria  v.  WiUon^  8  C.  187 . . .  .i.  555. 

6.  A  survey  by  the  master  and  wardens  of  the  port  of  New  Orleans,  the 
persons  appointed  by  the  law  of  Louisiana  for  that  purpose,  is  ^  a  regular  sor^ 
vey"  within  the  meaning  of  the  ^rotten  clause"  in  a  policy.  JaxuMiy  v.  (Jokmr 
bian  Int.  Co.  10  W.  411 vi.  458. 

7.  Though  such  surveyors  have  not  power  by  law  to  c<«denm  a  vessel,  yet 
if  the  master,  being  a  part  owner,  acquiesces  in  the  condemnation,  and  breaks 
up  the  voyage,  it  is  too  late  to  deny  the  validity  of  the  condenmation,  under  this 
clause  in  the  policy.     lb. 

8.  A  condemnation,  because  the  vessel  was  so  much  decayed  that  the  oost  of 
repairs  would  exceed  her  value  when  repaired,  brings  the  case  within  the  terns 
Off  the  ''rotten  danse."    lb. 


F.    WHAT  VOYAGE,  RISKS,  CAUSES  OP  LOSS  AND  PROPERTY  ARE 

WITHIN  THE  POLICY. 

For  Sales  bt  Master,  see  Shipping,  E.;  for  Barratry,  see  Shippino,  G. 

1.  If  the  termini  of  the  voyage  entered  on  are  the  same  as  those  of  the 
voyage  described  in  the  policy,  an  intention  to  touch  at  an  intermediate  port> 
does  not  render  it  a  different  voyage  from  that  specified  in  the  policj.  MarimB 
£i8.  Co.  of  Alexandria  v.  TStcker^  8  C.  857 ...  .i.  605. 

2.  An  intention  to  deviate,  not  acted  on,  does  not  affect  the  policy.    Ih. 

8.  A  policy  '^  at  and  from  A.  to  T.  and  two  other  ports  in  the  West  Lklies, 
and  back  to  her  port  of  discharge,  in  die  United  States,  upon  all  lawful  goods,'' 
&c,  being  construed  with  reference  to  the  known  course  of  the  trade,  covers 
the  return  cargo.     Columbian  Lis.  Co.  v.  Catleti,  12  W.  383 .  • . .  viL  234 

4.  A  policy  of  insurance  on  a  vessel,  ''  at  and  from,"  an  island,  protect  her 
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in  sailing  fix>m  port  to  port  of  the  island  to  take  in  a  cargo.    Diekey  v.  Bdlti- 
man  Lis.  Go,  7  C.  327 ii  554. 

5.  Insurance  against  '<  all  risks,  blockaded  ports  and  Hispaniola  excepted,'' 
covers  the  risks  of  a  vojage  to  a  port  in  fact  blockaded,  but  not  known  to  be  so 
till  the  vessel  was  warned  off.     Teaton  y.  Fry^  5  C  835 . . .  .ii.  285. 

6.  Such  an  exceptbn  covers  only  the  particular  dangers  of  blockade,  which 
indaced  the  exception.    Ih, 

7.  Sailing  for  a  port  knowing  it  to  be  blockaded,  would  have  incurred  a 
blockade  risk,  and  been  within  the  exception.    Ih, 

8.  An  effect,  which  is  an  inevitsible  consequence  of  a  peril  of  the  sea,  must  bA 
ascribed  to  that  as  its  cause.     United  Statu  v.  HcM,  6  G.  171 ii.  355. 

9.  To  entitle  the  plaintiff  to  recover  in  an  action  on  a  policy  of  insurance,  the 
loss  must  be  occasioned  by  one  of  the  perils  insured  against  Swan  v.  UnUm 
hs.  Co.  of  Maryland^  3  W.  168. . •  .iv.  188. 

10.  The  insured  cannot  recover  for  a  loss  bj  barratry,  unless  the  barratry 
produced  the  loss.    Ih, 

11.  A  loss  by  fire  intentionally  set  by  the  master  and  crew  with  a  barratrous 
mtent,  is  a  loss  by  barratry,  and  cannot  be  recovered  for  under,  a  policy,  not 
insaring  against  barratry,  specifically.  Waien  v.  MerehanfUt^  LouisviUe  Im, 
Ob.  11  P.  213....xii.400. 

12.  When  a  policy  covers  the  risks  of  fire  and  barratry,  and  fire  is  the  proxi- 
mate cause  of  the  loss,  the  underwriter  cannot  defend  upon  the  ground  that 
negligence  caused  the  fire.  Pataptco  Bu.  Co.  v.  Cbu&sr,  8  P.  222. . .  .viii. 
383. 

13.  A  fire  which  causes  an  explosion,  and  thus  a  loss,  is  the  proximate 
cause  of  that  loss.  WaJters  v.  Merchants*  LouisviUe  Jks.  Co.  IIP.  213 . . .  .xiL 
400. 

14.  If  worms  ordinarily  assail  and  injure  vessels,  in  the  voyage  insured,  a  loss 
by  them  is  not  within  the  policy.  Hazards  Administrators  v.  2few  JSngland 
Marine  Im.  Co.  ^l^.bbl xi.  215. 

15.  If  a  vessel  takes  the  ground,  and  is  iigured,  and  so  exposed  to  worms,  by 
which  she  is  destroyed,  her  destruction  is  attributable,  not  to  her  injury  by 
stranding,  but  to  worms,  provided  the  master  had  opportunity  to  repair  the 
damage  done  by  stranding.    Ih. 

16.  Seizure  for  an  attempt  at  illicit  trade  is  not  a  loss  within  a  policy  contain- 
ing an  exception  of  the  risk  of  illicit  trade.  Church  v.  Huthartj  2  C.  187 .... 
L470. 

17.  If  a  seizure  and  detention  be  honAjidsioT  illicit  trade,  a  sentence  of  con* 
demnadon  or  acquittal,  or  other  regular  proceedings,  are  not  necessary  to  dia- 
ehaige  the  underwriter.  Caarrington  v.  MerchanU^  Jks.  Co.  8  P.  495. . .  .xL 
192. 

18.  To  bring  a  case  within  the  exception  in  a  policy  of  seizures  for  iUidt  or 
oontniband  trade,  the  seizure  or  detention  must  be  hand  fide^  and  upon  reason- 
able grounds ;  an  act  of  lawless  violence,  or  a  seizure  under  a  mere  pretence,  is 
not  within  the  exception.    Ih. 

19.  Though  the  contraband  articles  had  been  landed  in  the  progress  of  the 
jotward  voyage,  yet  as  the  vessel  and  cargo  belonged  to  the  same  owners,  and 
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tihe  destmation  and  papers  were  simulated,  there  was  reasonable  cause  fiir  tkt 
seizure.     Ih. 

20.  Grenerallj,  when  contraband  goods  have  been  landed  and  the  vessel  has 
proceeded  on  her  voyage,  neither  the  vessel  nor  the  remaining  cargo  are  liaUs 
to  seizure ;  aiUery  if  the  destination  and  papers  are  false.    Ih. 

21.  The  insurers  do  not  undertake  that  it  shall  be  lawful  to  trade  at  the  port 
of  destination,  and  if  the  voyage  is  abandoned  from  fear  of  forfeiture  for  iltidt 
trade,  if  the  vessel  should  proceed  to  the  port  of  destination,  this  does  not 
amount  to  a  total  loss  gf  the  cargo,  ^t^  v.  Umvenal  JBm.  Co.  6  W.  176. . . . 
V.50. 

22.  The  master  of  a  vessel  was  not  bound,  as  respects  the  underwriters,  to 
depart  from  an  island  upon  a  threat  of  seizure  by  a  government  not  having 
jurisdiction  there ;  he  might  lawftilly  stand  on  his  rights,  and  refuse  to  leaver 
without  being  considered  to  have  voluntarily  incurred  a  risk  which  resulted  in 
the  loss  of  the  vessel  to  the  owners.  WHUami  v.  Suffolk  his*  Go*  IS  P.  415 
...  .ziiL  225. 

28.  Where  a  coUision  occurred,  in  the  River  Elbe,  between  a  vessel  insured 
by  the  defendants  and  another  vessel,  and  upon  a  libel  in  an  admiralty  court  in 
Hamburg,  by  the  master  of  the  latter  against  the  fonner  vessel,  the  cooit 
decreed  that  the  collision  was  without  fault  on  either  side,  and,  pursuant  to  the 
law  of  the  tribunal,  each  was  to  bear  half  the  entire  loss  suffered  by  both.  HAif 
1.  That  the  collision  was  the  proximate  cause  of  the  whole  loss  borne  by  the 
vessel  insured.  2.  That  the  foreign  law,  which  imposed  part  of  the  loss  sufiered 
by  the  other  vessel  on  the  vessel  insured,  was  not  to  be  deemed  the  cause  of 
that  loss  to  the  insured.  8.  That  the  underwriters  were  liable  for  it.  Peters  v. 
Warren  Ihi.  Co.  14  P.  99 xiiL  870. 

24.  Damages  decreed  by  a  court  of  admiralty,  to  be  a  Ven  on  the  vessel  in- 
sured, by  reason  of  a  collision  produced  by  the  negligence  of  those  who  nsTi- 
gated  that  vessel,  cannot  be  recovered,  under  a  policy,  insuring  against  the  usual 
perils,  and  including  barratry.  General  llBUwd  £m.  Oo.  v.  Sherwood^  14  H. 
851.... XX.  221. 

25.  Wbere  money  is  necessarily  taken  upon  bottomry  to  defray  the  expense 
of  repairing  a  partial  loss,  the  mderwiiter  has  nothing  to  do  with  the  bot- 
tomry bond,  though  he  is  liable  to  pay  his  share  of  the  extra  expense  of  thus 
obtaining  the  money.  BradUe  v.  Maryland  j5m.  Oo,  12  P.  878.... xii. 
745. 

26.  If  a  voyage  is  abandoned  by  reason  of  fear  of  seizure  founded  on  fidse  in- 
formation, no  real  cause  for  seizure  existing,  underwriters  on  frei^t  are  not 
liable.    King  v.  Delaware  Ine.  Ob.  6  C.  71 iL  822. 

27.  Under  a  warranty  by  the  assured,  ^free  from  average,  unless  general,* 
the  underwriter  is  not  liable  for  a  partial  loss.  Biayt  v.  Ohesapeake  Ine,  Oo.  7 
a  415.... iL  600. 

28.  J£  the  insorer  make  no  inquiry  as  to  the  neutrality  of  the  interest,  an  in- 
surance ^for  whom  it  concerns'*  covers  belligerent  property.  Buck  v.  Ckemk- 
peake  Jks.  Go.  1  P.  151 . . . .  viL  508. 

29.  But  if  an  express  representation  is  made  that  the  property  is  neutral,  a 
policy  '^for  whom  it  concerns"  does  not  cover  property  of  a  belligerent    /L 
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30.  Where  a  specific  sum  was  insured  on  cargo  for  a  round  voyage,  the  whoto 
ram  was  at  risk,  though  part  of  the  outward  cargo  had  heen  landed,  that  amount 
of  property  being  on  board.  Cohimbian  Jhs,  Oo.  v.  CatkUy  12  W.  888 .... 
TiL284. 

Jk/roj  n.  12. 

G.    DEYIATION  AND  CHANGE  OF  BISK.    {Supra,  F.  1,  2.) 

1.  Delaj  to  aooomplish  the  objects  of  the  voyage  by  selling  the  cargo  reason- 
sLlj,  and  according  to  the  known  course  of  the  trade,  is  not  a  deviation.  Go- 
haMan  Jks.  Go.  v.  OctUetty  12  W.  888 vii  284 

2.  Under  a  policy  upon  vessel  and  freight  ^  at  and  from  Teneriffe  to  Havana, 
and  at  and  from  thence  to  New  York,  with  liberty  to  stop  at  Matanzas,"  it  is  not 
a  deviation  to  unlade  cargo  at  Matanzas,  if  the  vessel  was  then  necessarily  wait- 
ing in  that  port  to  avoid  cruisers,  and  the  unlivery  occasioned  no  delay.  £ktgh$$ 
V.  Union  Li$.  Go.  of  BakHm&rt,  8  W.  294 v.  420. 

8.  Under  such  a  policy,  it  is  not  a  deviation  to  take  a  cargo  at  Havana  for 
New  York,  though  the  vessel  sailed  from  TenerifiPe  under  a  charter-party  which 
secured  a  round  sum  for  the  hire  of  the  vessel  for  the  whole  voyage,  and  with  a 
cargo  which  was  to  be  landed  at  Havana,  this  charter-party  not  being  repre- 
sented to  the  underwriters.    Ih. 

4.  Where  liberty  was  given  to  touch  at  Matanzas,  and  the  object  was  known 
to  both  parties  to  be  to  obtain  information  whether  men  of  war  were  off 
Havana,  discharge  of  cargo  at  Matanzas,  which  produced  no  delay  and  no  in- 
crease of  risk,  was  not  a  deviation.  HugheM  v.  Union  JEm.  Go.  8  W.  159 .... 
iv.  185. 

5.  If  the  plaintiffi  do  any  act  which  increases  the  risk  of  capture  and  deten- 
tion according  to  the  common  practice  of  the  belligerent,  it  may  avoid  the  policy. 
lAvingiton  v.  Maryland  Ins.  Go.  7  C.  506 . . . .  ii.  648. 

6.  It  is  not  necessary  that  the  risk  thus  increased,  should  be  the  risk  of  right- 
fiil  capture,  according  to  the  law  of  nations.    lb. 

7.  If  insurance  be  made  at  and  from  A  to  B,  and  at  and  from  B  back  to  A, 
nnnecessary  delay  at  B  is  a  deviation.  OHver  v.  Maryland  Bu.  Go.  7  C.  487 
...  •  li.  685. 

8.  What  delay  is  imnecessary,  must  depend  on  the  circumstances  of  each 
ease,  and  not  upon  a  usage  of  the  port ;  but  the  latter  may  be  evidence  of  what 
was  necessary.  lb. 

9.  If  the  vessel  remain  at  B  long  enough  to  take  a  cargo,  and  then  sail  with* 
out  cargo  for  C,  where  it  is  usual  to  touch,  and  there  remain  and  take  a  cargo, 
this  is  a  deviation,  unless  the  delay  was  in  conformity  with  a  usage  to  wait  at  B 
to  have  a  cargo  collected  at  C.     lb. 

10.  Even  extraordinary  indefinite  danger  of  capture,  will  not  justify  delay  at 
a  port.  The  danger  must  be  obvious  and  immediate  in  reference  to  the  situa- 
tion of  the  ship  at  the  particular  time.     lb. 

11.  Departure  to  learn  whether  a  port,  not  of  destination,  is  blockaded,  is 
a  deviation.     Maryland  Jks.  Go.  v.  Woods,  6  G.  29 ii.  810r 

12.  Liberty  to  ^  touch  at  G.  for  stock,  and  to  take  in  water,"  does  not  justify 
taking  on  board  jackasses  and  bullocks  as  cargo.     Delay  for  that  purpose  is  a 
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deviation,  and  it  is  not  material  that  the  riak  was  not  increased.    Maryland  Lu, 
Co.  V.  Le  Royj  7  C.  26. . .  .iL  441. 

H.     LOSS. 

1.  TOTAX,  ▲KD   HEBEIN  OF  HEMOBANDUH  ABTI0LB8. 

1.  The  entire  loss  of  the  voyage  does  not  per  te  constitute  a  technical  total 
loss  of  cargo ;  the  loss  of  the  cargo  must  be  occasioned  by  some  peril  insured 
against,  acting  directly  on  th^  subject  insured.  &mih  v.  Vhivertal  Jks.  Co, 
6  W.  176.... V.  50. 

2.  Total  loss  of  the  cargo  during  the  voyage,  does  not  constitute  a  technical 
total  loss  of  the  vessel    Alexcmckr  v.  BodHmore  Ins.  Oo,  4  C.  870 .  • .  .ii.  140. 

3.  A  recapture  does  not  necessarily  prevent  a  loss  from  being  total ;  whether 
it  has  this  effect  depends  on  the  particular  circumstances.  Mcarine  Im.  Co,  of 
Alexandria  v.  Tticker,  3  C.  857 i.  605. 

4.  If  a  sale  of  a  perishable  cargo  becomes  necessary,  in  consequence  of  a 
peril  of  the  sea,  before  arrival  at  the  port  of  destination,  it  is  a  case  of  con- 
structive total  loss.  The  Oolumbian  Im.  Co,  v.  OaUetty  12  W.  888...  .viL 
284. 

5.  Where  a  technical  total  loss  is  sought  to  be  maintained  upon  the  mere 
ground  of  deterioration  of  the  cargo,  at  an  intermediate  port,  to  a  moiety  of 
its  value,  all  deterioration  of  memorandum  articles  must  be  excluded  from  the 
estimate.     Mdrcardier  v.  Chesapeake  Bis,  Co,  8  0.  89  ...  .iii.  15. 

6.  The  insurer  on  memorandum  articles  is  only  liable  for  a  total  loss,  which  caa 
never  happen  where  the  cargo,  or  a  part  of  it,  has  been  sent  on  by  the  insured, 
and  reaches  the  original  port  of  its  destination.  Marean  v.  United  States  Ins, 
Co.  1  W.  219....iiL527. 

7.  Where  the  ship  being  cast  on  shore  near  the  port  of  destination,  the  agent 
of  the  insured  employed  persons  to  unlade  as  much  of  the  cargo  (of  com)  as 
could  be  saved ;  and  nearly  one  half  was  landed,  dried,  and  sent  on  to  the  port 
of  destination,  and  sold  by  the  consignees  at  about  one  quarter  the  price  of 
sound  com ;  this  was  held  not  to  be  a  total  loss,  and  the  insurer  not  to  be  liable. 
Ih, 

8.  Under  a  policy  on  freight  of  a  memorandum  article,  warranted  free  frooi 
average,  &c.,  the  underwriter  is  not  liable,  unless  there  was  a  destruction  in 
specie  of  the  entire  cargo,  or  unless,  if  sold  at  a  port  of  distress,  such  destmo- 
tion  would  have  been  inevitable,  from  the  sea  damage,  before  it  could  have 
arrived  at  the  port  of  destination.  Hugg  v.  Augusta  Ins.  and  Banking  Co. 
7H.  595....xvii.  810. 

9.  Damage  to  the  vessel  will  not  amount  to  or  cause  a  loss  of  freight,  if  the 
vessel  can  be  repsdred,  or  another  procured  at  the  port  of  necessity,  at  a  rea* 
sonable  expense,  and  within  a  reasonable  time,  so  as  to  carry  the  cargo  in  specie 
to  the  port  of  destination.     lb. 

10.  Of  a  cargo  of  a  mixed  character,  no  abandonment  for  mere  deterioration 
in  value  during  the  voyage,  can  be  valid,  unless  the  damage  on  the  non-memo- 
randum articles  exceed  a  moiety  of  the  value  of  the  whole  cargo^  indading 
the  memorandum  articles.  Marcardier  v.  Chesapeake  Ins.  Go.  8  G.  39  • . . . 
iiL  15. 
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2.  ABANDONMENT. 

1.  If  a  vessel  caonot  be  repaired  for  one  half  her  value,  at  the  phioe  of  the 
disaster,  when  repaired,  an  abandonment  is  jastifiable.  Pakxpsco  Ins.  Oo. 
T.  Souihgate,  5  P.  604 ix.  490. 

2.  There  is  no  particular  mode  or  form  of  an  abandonment  J£  the  assured 
yields  up  his  right  and  interest  in  the  subject,  it  is  sufficient,  and  this  maj  be 
done  bj  his  sending  to  the  underwriter  a  protest  made  by  the  master,  contain- 
ing a  dause  of  abandonment,  provided  he  shows  the  underwriter  his  intent  to 
ratifj  the  act  of  the  master.    lb. 

8.  Before  an  abandonment  is  accepted,  it  may  be  waived  by  the  insured ; 
whether  he  has  waived  it  is,  generally,  a  question  of  intention,  to  be  passed  on 
by  the  jury  $  and  it  would  not  be  safe  to  declare  that  any  act  of  ownership  by 
the  assured,'  must  necessarily  be  construed  into  a  relinquishment  of  an  aban- 
donment.    OoUimHan  Lis.  Co.  v.  Ashlnfj  4  P.  139 . . . .  ix.  29. 

4»  The  vessel  being  stranded,  and  a  sale  recommended  by  surveyors,  there 
being  a  legal  cause  for  an  abandonment  which  had  been  made,  but  a  part-owner, 
who  was  on  the  spot,  not  knowing  whether  it  would  be  accepted  or  not, — Jfeld^ 
that  his  directing  the  sale  to  proceed,  did  not,  per  te^  operate  as  a  waiver  of  the 
abandonment.    lb* 

5.  An  offer  of  abandonment  having  been  made  in  a  case  where  it  was  justi- 
fiable, but  neither  accepted  nor  refused,  an  offer  by  one  professing  to  act  as  the 
agent  of  the  underwriters  to  pay  the  expense  of  getting  the  vessel  off,  and  put- 
ting her  in  a  condition  to  prosecute  her  voyage,  did  not  put  an  end  to  the  aban- 
donment,   lb. 

6.  If  an  abandonment  when  made  is  good,  the  rights  of  the  parties  are  fixed. 
If  not  then  good,  subsequent  events  cannot  validate  it.  Bradlie  v.  Maryland 
As.  Go.  12  P.  878. . .  .xii.  745. 

7.  If  the  cost  of  the  repairs,  when  made,  falls  short  of  one  half  the  value  of 
the  vessel,  this  does  not,  in  all  cases,  show  there  was  no  right  of  abandonment ; 
for  if,  when  made,  the  facts  presented  a  case  of  extreme  hazard,  and  of  proba- 
ble expense  exceeding  half  the  value,  the  abandonment  is  justified.     lb. 

8.  The  value,  at  the  place  of  repairs,  is  the  standard ;  the  valuation  in  the 
poli<7,  or  the  value  at  the  home  port,  or  in  the  general  market,  constitutes 
no  ingredient  in  ascertaining  whether  the  injury  is  more  than  half  the  value. 
lb. 

9.  A  retardation  of  the  voyage  to  repair  damages,  or  because  the  vessel  has 
been  arrested  to  answer  a  claim  for  salvage,  does  not  give  a  right  to  abandon ; 
and  it  makes  no  difference  that  the  policy  is  on  time.     lb. 

10.  Where  there  is  a  complete  taking  at  sea  by  a  belligerent,  and  his  posse&- 
aian  continues  to  the  time  of  the  abandonment,  there  is  a  constructive  total  loss 
which  justifies  the  abandonment,  though  the  property  be  neutraL  Rhinektnder 
▼•  Jbis.  Go.  of  Pennsylvania^  4  C.  29 . . . .  ii.  9. 

11.  The  state  of  the  loss  at  the  time  of  the  abandonment  fixes  the  rights  of 
the  parties,  and  the  subsequent  release  of  the  vessel  does  not  prevent  the  re- 
covery as  for  a  total  loss.    lb. 

12.  The  right  to  abandon  depends  on  the  actual  state  of  the  loss  at  the  time 
of  the  abandonment,  not  upon  the  information  concerning  the  loss  then  in  the 
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possession  of  the  assured.     Marshall  v.  Delaware  Jks,  Oo,  4  C.  202.... 
ii.  70. 

13.  Though  a  capture,  and  possession  under  it,  constitute^ a  technical  total 
loss,  and  justify  an  abandonment,  yet  the  right  to  abandon  is  terminated  by  a 
final  decree  of  restitution,  though  the  decree  had  not  been  actually  execated 
when  the  offer  to  abandon  was  made.    lb. 

14.  The  seizure  of  the  cargo,  the  vessel  being  at  liberty  to  proceed,  does  not 
justify  an  abandonment  of  the  vesseL  Alexander  y.  Bakimare  Jks.  Ob.  4  CL 
870....  ii.  140. 

15.  The  law  fixes  no  precise  time,  after  notice  of  the  loss,  within  which  an 
abandonment  must  be  made ;  but  requires  it  to  be  made  within  a  reasonable 
time.    Marine  Ins,  Oo.  of  Alexandria  v.  Tucker^  8  C.  857. . .  .i.  60.5* 

16.  The  right  to  abandon  may  be  kept  in  suspense  by  mutual  consent  Ziv- 
ingston  v.  Maryland  Lis,  Oo.  6  C.  274 . . . .  ii.  400. 

17.  The  right  to  abandon  exists  during  the  detention  under  a  capture,  but  it 
must  be  exercised  within  a  reasonable  time  after  notice  of  the  loss.  Gkesor 
peake  Ins.  Oo.  ▼.  Starky  6  C.  268 ii.  897. 

18.  Though  a  policy  requires  sixty  days'  notice  of  an  abandonment,  the  same 
letter  containing  the  notice  may  operate  as  an  abandonment  at  the  end  of  sixty 
days.     OolumUan  Ins.  Oo.  v.  CatleU,  12  W.  883 vii.  234. 

19.  Under  a  policy  insuring  against  ^unlawful  arrests,  restraints,  and  detain- 
ments," the  assured  cannot  abandon  on  account  of  restraint  of  the  vessel  firam 
entering  a  blockaded  port,  the  voyage  being  thereby  broken  up,  because  socb 
restraint  is  not  unlawfuL     M'OaU  v.  Marine  Ins.  Ob.  8  G.  59 . . .  .iii.  24 

20.  A  supercargo,  after  capture,  acts  for  whom  it  may  concern,  and  if  an 
abandonment  be  duly  made,  he  is  the  agent  of  the  insurer.  Ohescqpeabe  Bu. 
Oo.  V.  Stark,  6  a  268 ii.  897. 

21.  Underwriters  upon  cargo  are  not  liable  to  the  owner  for  freight,  in  case 
of  abandonment     Ocuse  v.  Baltimore  Lis.  Oo.  7  0.  858. . .  .ii.  569. 

22.  The  right  to  indemnity  for  an  unjust  capture,  passes  to  the  underwriter 
by  an  abandonment,  and  to  the  assignee,  on  the  bankruptcy  of  the  underwriter, 
under  the  bankrupt  act  of  April  4,  1800,  (2  Stats,  at  Large,  19.)     Obm^yi  y. 

Vasse,  1  P.  193 vii.  529. 

28.  Pro  rata  freight  is  not  a  charge  on  salvage  money  abandoned  to  the 
underwriter.     Oolumlnan  JBu.  Oo.  v.  Oadett,  12  W.  388 vii.  284. 

24.  It  is  not  necessary  to  aver  an  abandonment  in  the  declaration.    /& 


8.   PARTIAL. 

1.  The  destruction  of  part  of  a  cargo,  consisting  of  the  same  kind  of  articles, 
is  a  partial  loss  only ;  not  a  total  loss  of  such  part  Biays  v.  Oheseqfeabe  hi. 
Oo.l  C.  415 ii.  600. 

2.  K  the  master,  at  an  intermediate  port  in  the  course  of  the  voyage  under  a 
charter-party,  compromises  the  charter  money  for  a  less  sum  and  a  release  of 
performance  of  the  residue  of  the  voyage,  the  underwriters  cannot  insist  that  he 
thereby  obtained  the  freight  money  for  the  whole  voyage.  Hughes  v.  Omum 
Ins.  Oo.  of  BaUimorey  8  W.  294 v.  420. 
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4.  GENERAL  AVBRAOE. 

L  The  Yoluntary  stranding  of  a  ship,  in  imminent  peril,  for  the  preservation 
of  the  crew,  the  ship,  and  the  cargo,  followed  by  a  total  loss  of  the  ship,  con- 
stitutes a  case  of  general  average,  for  which  the  property  saved  is  bomid  to  con- 
tribute.  Columbian  £u*  Co,  of  Alexandria  v.  Adkby^  18  P.  831 ....  ziiL 
176. 

2.  A  consultation  between  the  master,  officers,  and  crew,  thoagh  in  some 
cases  proper  to  precede  a  voluntarj  sacri^ce,  is  not  essential  to  make  a  case  of 
general  average.     Ih, 

3.  Pending  freight,  contributes  and  receives,  if  the  vessel  be  totally  lost    lb. 
4  If  it  appeared  to  the  master  that  his  vessel  must  inevitably  be  driven 

on  shore,  and  intentionally,  for  the  better  security  of  the  property  and  persons 
engaged  in  the  adventure,  he  gave  her  a  direction  to  what  he  supposed  to  be, 
and  what  proved  to  be,  a  part  of  the  shore  where  her  stranding  would  be  less 
injurious  and  hazardous,  and  the  vessel  is  totally  lost,  but  the  cargo  saved,  this 
constitutes  a  voluntary  sacrifice  of  the  vessel,  and  amounts  to  a  general  average 
loss.    Barnard  v.  AdcoMy  10  H.  270 xviii.  893. 

5.  Where  the  vessel  is  voluntarily  stranded  and  lost,  but  the  cargo  is  saved 
^  and  sent  to  the  port  of  destination  by  another  vessel  procured  by  the  master, 

the  average  is  to  be  adjusted  and  the  goods  valued  at  that  port    lb. 

6.  If  the  officers  and  crew  continue  to  labor  for  the  joint  benefit  of  the  ad- 
venture in  saving  and  reshipping  the  cargo  after  the  vessel  has  been  sacrificed, 
their  wages  and  expenses  may  be  brought  into  the  general  average  charges. 

7.  The  owners  of  a  vessel  are  entitled  to  charge  two  and  one  half  per  cent, 
upon  the  amount  of  the  general  average  charges  which  the  disaster  has  imposed 
on  them  the  duty  of  collecting.     lb. 


L    PRELIMINARY  PROOF. 
St/pra^  £.  8-8;  /n/ra,  IL  18-15. 

J.    PREMIUM,  AND  HEREIN  OF  SET-OFF  AND  LIENS. 

Lien,  C.  ;  Set-Off,  D. 

A  promissory  note  given  for  the  premium,  is  a  sufficient  consideration  for 
die  contract  of  insurance,  ffodgsan  v.  Afcnrine  Ins.  Co.  of  Alexandria^  5  C.  1 00 
....ii201. 

* 

K.    USAGE  AND  ITS  EFFECTS. 

1.  A  policy  on  goods,  to  be  safely  landed  at  Leghorn,  is  discharged  by  land- 
mg  them  at  the  Lazaretto ;  that  being  the  place  of  landing  under  the  usage  of 
the  trade.     Grade  v.  Marine  £m.  Oo.  of  Baltimore^  8  C.  75 ... .  iii.  32. 

2.  Nor  does  it  vary  the  case  that  a  part  of  the  cargo  remained  on  board  the 

22* 
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ship  until  the  arrival  of  the  French  troops,  when  the  departure  of  the  YPiaA 
was  prohibited  bj  the  general,  and  the  ransom  made.  GhraeU  v.  Maryland  Ins, 
Oo.S  C.  84 ill.  85. 

3.  No  acts,  justifiable  by  the  usage  of  the  trade,  and  done  bj  the  plaindffi 
to  avoid  confiscation  under  the  laws  of  Spain,  can  avoid  the  policj.  lAving- 
itan  V.  Maryland  £u*  Oo.  7  C.  506. . .  .ii.  648. 

4.  Insurers  are  presumed  to  know  the  state  and  incidents  of  the  trade  in 
which  property  covered  by  them  is  represented  to  be  embarked,  and  this 
may  include  a  practice  for  neutrals  to  cover  belligerent  property.  Bud  t. 
Ohetapeake  Lu,  (Jo.  I  P.  151 . .  • .  viL  508. 


n.    FIBE  INSURANCE. 
(Mutual  Insurance  ;  Supra^  A.  D.  F.) 

1.  A  person  in  possession  of  a  mill,  under  an  executory  contract  of  sale,  has 
an  insurable  interest,  even  if  his  vendor  has  power  under  the  contract  to  treat 
the  sale  as  rescinded.     Oclurnhian  Ins.  Go.  v.  Lawrence^  2  P.  25 ... .  viii.  10. 

2.  A  policy  of  insurance  against  fire,  by  which  a  mortgagor's  interest  is  in- 
sured, containing  a  permission  to  assign  the  policy  to  £.  R  who  was  in  fact  the 
mortgagee,  though  not  so  described  in  the  poli(^,  constitutes  ^  other  insurance 
by  the  insured  on  the  property  hereby  insured,"  within  the  meaning  of  the  danse 
concerning  prior  insurance,  in  a  subsequent  policy  taken  by  the  mortgagor  fit)m 
another  company.  Carpenter  v.  Providence  Washington  Ins.  Co.  16  P.  495 
....  xiv.  886. 

8.  Such  prior  policy  covers  the  interest  of  the  mortgagor,  and  not  the  interest 
of  the  mortgagee.    lb. 

4.  The  &ct  that  such  a  prior  policy  was  voidable  by  the  underwriters  on  ac- 
count of  misrepresentation,  does  not  exempt  the  insured  from  the  duty  of  giving 
notice  of  it  to  the  underwriters  in  a  subsequent  poVcy,  pursuant  to  the  daose 
respecting  prior  insurance.    lb. 

0.  A  parol  notice  is  not  sufficient.     lb. 

6.  The  respective  rights  of  underwriter  and  insured,  in  case  of  insuranoe 
effected  by  mortgagors  and  by  mortgagees,  considered.     3. 

7.  It  is  not  the  duty  of  the  assured  to  give  information  to  the  insurer,  of  any 
fact  which  the  insurer  may  be  presumed  to  know,  unless  inquired  of;  but  any 
unusual  practice  as  to  the  use  of  the  premises,  material  to  the  risk,  most  be 
communicated;  if  not,  and  such  practice  is  continued,  and  the  risk  thereby 
enhanced,  the  policy  is  not  valid.  Clark  v.  Manufacturer^  Bu.  Cb.  8  H.  235 
. ..  .xviL  569. 

8.  A  representation  that  the  insured  owns  a  building  is  not  true,  if  he 
only  had  an  executory  contract  to  purchase  it ;  and  if  this  misrepresentatioa 
was  material  to  the  risk,  the  policy  is  void.  Columbian  Ins.  Co.  v.  Zatr- 
rence,  2  P.  25 ... .  viii.  10. 

9.  Where  a  rule  of  an  insurance  company,  touching  buOdings,  provided,  *^iS 
any  person  shaU  cause  the  same  to  be  described  in  the  policy  otherwise  than 
as  they  really  are,  so  as  the  same  be  charged  at  a  lower  premium  than  wooid 
otherwise  be   demanded,  such  insurance  shall  be  of  no  force,"  held,  that  it 
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was  a  question  of  fact  whether  the  misdescription  reduced  the  premium ;  and 
if  it  did  not,  it  did  not  invalidate  the  policy,     lb. 

10.  When  the  nature  of  the  interest  of  the  insured  in  the  properly  might 
haye  an  influence  on  the  underwriter  to  enhance  the  premium,  or  prevent 
the  contract  from  heing  made,  it  is  a  question  of  fact  for  the  juij,  whether 
its  non-disclosure  was  material ;  and  it  was  material  if  thej  find  the  under- 
vrriter  would  not  have  made  the  contract  at  all,  or  only  for  a  higher  pre- 
mium, if  he  had  known  the  true  state  of  the  title.  Chh/mbian  Im»  Oo.  v. 
Lawrence^  10  P.  507. . .  .xiL  216. 

11.  It  is  not  a  legal  presumption  that  a  misdescription  of  the  premises, 
material  to  the  risk,  did  reduce  the  premium,  though  it  may  be  proper  for 
the  jury  to  draw  the  inference.    i&. 

12.  A  loss  by  fire,  occasioned  by  the  negligence  of  the  assured  or  his  servants, 
without  fraud  or  design,  is  within  the  policy,  and  the  underwriters  are  liable.  Jh, 

18.  Under  a  clause  in  the  regulations  of  an  insurance  company,  requiring  the 
production  of  a  certificate  of  a  magistrate  concerning  the  loss,  it  was  held  that  it 
must  be  produced  within  a  reasonable  time ;  that  the  &cts  and  circumstances 
being  admitted,  what  was  reasonable  was  a  question  of  law,  and  that  in  this  case 
five  years'  delay  was  accounted  for  and  not  unreasonable.    lb, 

14.  The  jury  cannot  find  that  the  underwriter  has  waived  the  production  of 
preliminary  proof,  without  other  evidence  than  his  omission  to  specify  its  non- 
production  as  an  objection  to  paying  the  loss.  Oohanbian  Lu,  Co.  v.  Lawreneef 
2  P.  25 viii.  10. 

15.  If  a  company  refuse  to  issue  a  policy,  saying  nothing  as  to  the  preliminary 
proof  of  loss,  they  waive  its  production.  Tayloe  v.  AferchanU  Fire  Lu.  Oo,  9 
H.890....xviiL191. 


INTEREST. 
Admibaltt,  £. ;  Convlxct  of  Laws,  J. ;  Contract,  F.  ;  Spboifio  Fbrfobic* 

ANCB  AND  RB8CI88I0N,  B. 

A.  ON  JUDGMENTS  AND  DECREES,  259. 
R  ON  CONTRACTS,  260. 
C.  OTHER  CASES,  261. 

A.  ON  JUDGMENTS  AND  DECREES.  (Fbaotiob,  L  E.  8.) 

1.  The  rules  of  this  court  allowing  interest  on  judgments  and  decrees,  ex* 
plained.    Perkins  v.  Fowmiquet^  14  H.  328. . .  .zx.  201. 

2.  Interest  on  affirmance  is  to  be  calculated  on  the  aggregate  sum  of  principal 
and  interest  in  the  judgment  below,  to  the  time  of  affinnance,  but  no  further. 
Bnnon  v.  Van  Braamy  3  D.  844 i.  254. 

8.  Interest  at  the  rate  of  six  per  cent,  from  the  time  the  judgment  was  signed 
in  the  circuit  court,  was  allowed  in  this  court  as  the  proper  measure  of  damages 
OQ  the  writ  of  error.     Mitchell  v.  Harmony^  18  H.  1 15 ... .  xix.  420. 
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4.  Decree  in  an  instance  cause  affirmed,  with  damages,  at  the  rate  of  six  per 
centum  per  annum,  on  the  amount  of  the  appraised  value  of  the  cargo,  (the 
same  having  been  delivered  to  the  claimant  on  bail,)  including  interest  from  the 
date  of  the  decree  of  condemnation  in  the  district  court.  The.  Diwna^  8  W.  58 
...  .iv.  16d« 

5.  If  the  proper^,  ordered  to  be  restored,  be  sold,  interest  is  not  to  be 
paid,  unless  speciallj  ordered  bj  the  decree.  Himely  v.  Eoit,  8  C.  818.  ...iL 
277. 

6.  Interest  or  damages  cannot  be  given  hj  a  circuit  court  in  execution  of  a 
mandate,  where  the  same  had  not  been  decreed  by  this  court,  on  the  appeal 
Boyce^s  Executor$  v.  Grundy ^  9  P.  275 ...  .xi.  856. 

7.  The  act  of  assembly  of  Kentucky,  of  the  7th  of  February,  1812,  ^  giving 
interest  on  judgments  for  damages,  in  certain  cases,"  implies  as  well  to  cases 
depending  in  the  circuit  courts  of  the  Union,  as  to  proceedings  in  similar  cases 
in  the  state  courts.     Sneed  v.  Wtster^  8  W.  690 ...  .v.  548. 

8.  The  party  is  as  well  entitled  to  interest  in  an  action  on  an  appeal  bond,  as 
if  he  were  to  proceed  on  the  judgment,  if  the  judgment  be  on  a  contract  for  the 
payment  of  money.  He  is  entitled  to  interest  from  the  rendition  of  the  original 
judgment    lb, 

B.    ON  CONTRACTS.    (Infra,  C.) 

1.  The  general  rule  is,  that  a  creditor  shall  calculate  interest  to  the  time 
when  a  payment  is  made ;  to  this  interest  the  payment  is  first  applied,  and  any 
excess  diminishes  the  principal ;  and  this  rule  was  applied  to  a  mortgagee  in 
possession,  receiving  rents.     Story  v.  Livingston,  13  P.  859 ... .  xiiL  196. 

2.  Unliquidated  sums,  due  on  contract,  bear  interest  from  the  time  of  a  judi- 
cial demand,  by  the  laws  of  Louisiana.  Barrow  v.  Reah^  9  H.  866 . . .  .xviii. 
178. 

8.  Where  a  bond  was  given  to  the  United  States,  to  pay  a  sum  of  money  on 
a  day  certain,  to  their  agent  in  Europe,  payment  a^r  the  day,  and  mere  receipt 
of  such  payment  without  any  new  agreement,  do  not  destroy  the  right  to  interest 
upon  the  money  during  the  time  the  obligor  was  in  de&ult.  UniUd  States  v. 
Gumey,  4  C.  888 ii.  127. 

4.  Nor  does  a  special  agreement,  concerning  damages,  applicable  to  non-pay- 
ment in  Europe,  affect  the  right  to  damages  growing  out  of  payment  there,  after 
the  day.     lb, 

5.  It  is  not  a  valid  objection  to  the  payment  of  interest  on  the  purchase- 
money  of  wild  lands  in  Florida,  after  the  day  when  the  money  became  payable, 
that  the  Indians  have  so  infested  the  country  that  habitation  and  ooltivation  be- 
came difficult ;  nor  that  the  tide  was  questioned  and  proved  to  be  good.  Ckartis 
V.  Jknerarity,  6  H.  146. . .  .xvi.  682. 

6.  The  dvil  law  rule,  that  the  vendee  is  not  liable  for  intearest,  if  he  received 
no  profit  from  the  thing  purchased,  is  confined  to  cases  i£  executory  contracts, 
where  the  price  is  payable  at  a  future  day,  and  tiiere  is  no  stipulatiiMi  as  to  in* 
terest    Ih, 
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C.    OTHER  CASES.    (Admikaltt,  C.  a.  4. 

1.  If  money  be  enjoined  in  the  hands  of  a  party  who  is  thereby  prevented 
6om  making  any  use  of  it,  interest  is  not  allowed.  Otbom  v.  Bank  of  the 
United  States,  9  W.  788 vi.  251. 

2.  Rests  in  an  accoont  bearing  interest,  and  consisting  of  numerous  items  are 
a  proper  substitute  for  computations  of  interest  on  each  item.  Harding  y. 
Haadyy  11  W.  103 vi.  529. 

8.  Under  the  circumstances  of  this  case,  it  was  held  that  yearly  rests  in  the 
accounts  of  trustees  were  proper.  Barney  y.  Saimdere,  16  H.  585. ..  .zxi. 
288. 

4.  Though  the  plaintiff  cannot  recover,  by  way  of  principal,  a  larger  sum 
than  is  demanded  in  his  count,  yet  interest  may  be  added,  if  the  ocf  damnum  be 
sufficient  to  cover  it  MiUs  v.  Bank  of  the  United  StaUe,  11  W.  481 . . . .  vL 
652. 

SmppiNa,  F.  8. 


INTERNATIONAL  LAW. 

Law  of  Nations. 


INTERPLEADER. 

1.  On  a  bill  of  interpleader,  the  plaintiff  are  in  general  entiQed  to  their  costs 
out  of  the  fund.     Spring  v.  South  Carolina  Ins.  Co,  8  W.  268.  • .  .v.  411. 

2.  Where  the  money  is  not  brought  into  court)  they  must  pay  interest  upon 
it.     Ih. 

3.  Upon  a  bill  of  interpleader,  filed  by  underwriters  against  the  different 
creditors  of  an  insolvent  debtor,  who  claimed  the  ftind  proceeding  from  an  in- 
saniQoe  made  for  account  of  the  debtor,  some  on  the  ground  of  special  liens,  and 
others  under  the  assignment,  the  rights  of  the  respective  parties  will  be  deter- 
mined,   lb. 

4b  But,  on  such  a  bill,  those  of  the  co-defendants  who  &il  in  establishing  any 
ri^it  to  the  fund,  are  not  entitled  to  an  account  from  the  defendant,  who  shows 
famisdf  to  be  the  assignee  of  the  policy,  of  the  amount  and  origin  of  his  claims. 
/ft. 


ISSUES. 

Equitt,  C.  4 

If  non-assumpsit  be  pleaded  to  an  action  of  tort,  and  the  verdict  follows  the 
plea,  the  judgment  must  be  reversed ;  for  the  plea  does  not  put  in  issue  the  sub- 
stance of  the  declaration.     Garland  v.  Davisj  4  H.  131 ....  xvL  51. 
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JAILS. 

Statb  CoubtSi  a  8. 


JEOFAILS. 
Pbagticb,  n.  £. 

1.  The  statate  of  jeo&ilB  (1  Stats,  at  Large,  91,  §  32,)  applies  to  defects  in 
verdicts ;  and  where  this  ooart  can  see  from  the  verdict  what  was  the  substan- 
tial findiDg  of  the  jury,  and  that  it  covered  what  was  in  issue,  the  judgment 
will  not  be  reversed  by  reason  of  any  defect  in  the  form  of  the  verdict  Parb 
V.  Turner,  12  H.  89. ..  .xiz.  18. 

2.  If  no  time  is  laid  in  a  declaration,  the  defect  is  cured  by  a  verdict  Stodt- 
ton  V.  Bishop,  4  H.  155 . . .  .xvi.  65. 

Judgments,  &c.  D.  6. 

JETTISON. 

Powers  of  the  master,  respectmg  jettisons,  stated.  Lawrence  v.  Minium,  17 
H.100 xzi.892. 


JOINT-TENANTS  AND  TENANTS  IN  COMMON. 

Sbisin  and  DiBSBism,  A 

Where  an  administrator,  who  was  one  of  the  two  heiis  of  the  deceased,  in 
the  absence  of  the  other  heir,  who  resided  in  a  distant  State,  fraudulently  suf- 
fered land  to  be  sold  on  executi<ni,  and  afterwards  took  a  conveyance  from  the 
judgment  creditor  who  purchased  it,  paying  him  only  the  amount  of  the  debt 
and  the  creditor  paid  nothing  to  the  sheriff,  and  declared,  at  the  time  of  the 
purchase,  that  he  only  took  the  land  as  security^ — ffeld,  that  the  creditor  mig^ 
be  considered  to  have  been  the  agent  of  the  administrator,  and  that,  though  he 
was  guilty  of  no  fraud,  the  title  acquired  fix>m  him  by  the  administrator,  was 
invalid  at  law,  as  against  his  co-tenant.  Sufoyxe  v.  Burke,  12  P.  11 . . . .  ziL 
611. 

Ejbothbnt,  D.  5. 
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GOBPOBATIONB ;  YOLUNTABY  ASSOOIATION. 


JUDGMENTS  AND  DECREES.  26» 


JUDGMENTS   AND  DECREES. 

Appeal,  A;  Bond,  G.;  Conflict  of  Laws,  K.;  Constitutional  Law,  E. ; 
Equity,  C.  12;  Error,  B.;  Evidence,  G.;  Injunctiok,  B.  ;  Interest,  A.  ; 
Pbactiob,  L  E. 

A    OF  THE  CONTROL  WfflCH  A  COURT  HAS  OVER  ITS  OWN  JUD(^ 
MENTS  AND  DECREES  WHEN  ENTERED,  263. 

R    THE  EFFECT  OF  A  JUDGMENT  OR  DECREE,  AND  HEREIN  OF 
THE  LIENS  THEY  CREATE  AND  SALES  MADE  THEREON,  264. 

1.  LIENS. 

2.  DECBEE8   IK  REM. 

3.  OTHER  MATTERS. 

C.  DISCHARGE  AND  SATISFACTION  OF,  267. 

D.  OF  THE  FORM  OF  JUDGMENTS  AND  DECREES,  THE  PRACTICE 

AS  TO  THE  ENTRY  THEREOF,  AND  CONFORMITY    TO  THE 
PREVIOUS  ENTRIES  ON  THE  RECORD,  268. 

£.    EQUITABLE  RELIEF  AGAINST,  OR  TO  ENFORCE  A  JUDGMENT,  269. 

P.    ACTIONS  ON,  269. 

G.  HOW  JUDGMENTS  MAY  BE  ATTACKED,  AND  HEREIN  OF  SUCH 
AS  WERE  WITHOUT  JURISDICTION,  OR  RECOVERED  BY 
FRAUD,  270. 


A.  OP  THE  CONTROL  WHICH  A  COURT  HAS  OVER  ITS  OWN  JUDG- 
♦  MENTS  AND  DECREES  WHEN  ENTERED. 

Executions,  E.;  Practice,  L  E.  1. 

1.  Every  court  of  record  has  power,  at  a  subsequent  term,  to  amend  its 
records  and  make  them  conform  to  and  exhibit  the  truth.  Sheppard  y.  Wilson^ 
S'H.  260 xvi.  676. 

2.  A  court  may  at  any  time  reyerse  an  interlocutory  decree.  Ogle  y.  Zm, 
2C.  33....i.  439. 

3.  This  court  has  no  power  to  reyiew  its  decisions  ;  and  after  the  expiration 
of  the  term  at  which  a  decree  is  entered,  it  becomes  finally  binding  and  con- 

clusiye.     Sibbcdd  y.  Onited  States,  12  P.  488 xii.  811.     Washington  Bridge 

Company  y.  Stewart,  8  H.  413. . .  .xy.  498. 

4.  Though  the  decree  of  affirmance  was  by  a  diyided  court.  Washington 
Bridge  Company^  v.  Stewart^  3  H.  413 xy.  498. 

5.  But  it  may  correct  a  clerical  mistake  in  a  decree.  Sibbcdd  y.  United  States^ 
12P.  488.... xii.  811. 

6.  Or  reinstate  a  case  dismissed  by  mistake.  The  Palmyra,  12  W.  1 . . . .  yii. 
1.     Sibbald  y.  United  States,  12  P.  488 ...  .xiL  811. 

7.  A  judgment  will  not  be  opened  to  enable  a  plaintiff  in  error  to  correct  an 
alleged  mistake  in  a  bill  of  exceptions.  Gayler  y.  Wilder,  10  H.  477 ....  xyiii.  466. 

8.  A  cause  haying  been  argued  at  the  last  term,  a  decree  made,  and  a  man- 
date sent,  the  appellee,  not  haying  appeared,  at  the  present  term  it  appearing 
that  the  appellee  was  not  cited  as  required  by  the  act  of  congress,  the  decree 
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was  declared  void  and  the  mandate  revoked.  JSSx  parte  Crenshaw,  15  F.  119 
....  xiv.  46. 

9.  On  a  petition  to  alter  a  mandate,  originally  issued  in  a  Florida  land  case, 
in  1836,  and  concerning  which  a  further  order  was  made  in  1888,  asking  to 
have  the  mandate  so  changed  that  the  petitioner  should  be  enabled  to  take  the 
16,000  acres,  to  which  he  was  held  entitled,  out  of  any  ungranted  public  lands 
in  East  Florida ;  it  was  held  that  the  court  had  no  power  to  grant  the  relief 
prayed.     Sibbald  v.  United  States,  2  H.  455 . . .  .xv.  187. 

]  0.  After  a  circuit  court  has  adjourned  without  day,  it  cannot  set  aside  one 
of  its  own  judgments  upon  motion.  Cameron  v.  M'Boberts,  8  W.  691 . . . .  iv.  803. 
Bank  of  the  United  States  v.  Moss,  6  H.  31 . . .  .xvi.  590. 

11.  Even  for  want  of  jurisdiction  over  the  cause,  the  judgment  is  binding 
till  reversed  on  error.     Bank  of  the  United  States  v.  Moss,  6  EL  31 ... .  xvi.  590. 

12.  But  a  court  of  equity  may  set  aside  a  final  decree  at  the  same  tenn  in 
which  it  was  rendered.     Doss  v.  Tyack,  14  H.  297 . . .  .xx.  189. 

13.  And  the  circuit  court  may  set  aside  a  judgment  of  a  former  term,  ren- 
dered on  default  of  a  defendant  who  had  no  notice  of  the  action ;  sndi  a  judg- 
ment being  merely  void,  the  court  has  power  summarily  to  declare  it  to  be 
inoperative,  and  to  stop  aU  proceedings  under  it.  Harris  v.  Hardamaky  14 
H.334 XX.  206. 

Costs,  A.  5. 

B.  THE  EFFECT  OF  A  JUDGMENT  OR  DECREE,  AND  HEREm  OF 
THE  LIENS  THEY  CREATE  AND  SALES  MADE  THEREON. 

Executions,  D. 

1.   LIENS.  I 

1.  In  those  States  where  a  judgment  in  the  state  courts  creates  a  lien,  a  judg- 
ment in  a  court  of  the  United  States  has  that  operation  throughout  the  district 
to  which  its  jurisdiction  extends ;  and  state  legislation,  modifying  the  lien  of 
judgments,  or  restricting  their  operation,  cannot  affect  the  lien  of  judgments  in 
the  courts  of  the  United  States.     MassingiU  v.  Downs,  7  H.  760 .. .  .xvii.  392. 

2.  The  lien  of  judgments  in  the  courts  of  the  United  States,  depends  upon 
the  laws  of  the  State  at  the  time  its  process  acts  were  adopted  by  congress, 
unless  congress  has  further  legislated  on  the  subject ;  and  in  Mississippi,  a  judg- 
ment against  an  administrator  does  not  make  a  lien  on  the  property  of  the 
deceased,  if  his  estate  is  declared  insolvent  by  the  orphans'  court  subsequendj 
to  the  judgment     WlJUams  v.  Benedict,  8  H.  107 . . .  .xvii.  515. 

3.  A  statute  of  Louisiana  having  provided  that  all  the  property  of  an  insol- 
vent  debtor  shall  be  deemed  vested  in  his  creditors  from  and  after  the  acceptance 
of  a  cession  thereof,  a  judgment  recovered  in  the  circuit  court  of  the  United 
States,  after  that  day,  gave  no  lien  on  land  of  the  debtor,  even  though  it  was 
naisdescribed  in  the  schedule  of  his  effects.  Bank  of  Tennessee  v.  Horn,  17 
H.  157....xxi.  427. 

4.  When  three  judgments  were  entered  on  the  same  day  against  a  debtor  in 
the  circuit  court  of  the  United  States  for  Indiana,  each  of  which  operated  as  a 
lien  on  land  ;  Held,  that  the  creditor  who  took  out  a  ca.  so,  and  levied  it  oo 
the  body  of  the  debtor,  thus  postponed  his  lien  to  that  of  each  of  the  ollieis ; 
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«Dd  that  the  disehai^  of  the  debtor  under  the  insolyent  htw  of  Indiana,  did  not 
affect  the  relative  priority  of  these  liens.  RockhiU  v.  Hannoy  15  H.  189 ....  xz. 
464. 

4  Taking  the  poor  debtor's  oath,  under  the  act  of  congress  of  January  6, 
1800,  (2  Stats,  at  Large,  4,)  did  not  revive  a  judgment  lien,  nor  did  a  deed  of 
assignment  of  his  property  by  the  debtor  to  the  marshal.  Snead  v.  Jf  CovUy 
12H.407....zix.208. 

5.  A  judgment  is  a  lien  on  a  reversionary  estate  in  land,  expectant  on  the 
tenninatiou  of  a  life-estate.    Burton  v.  Smithy  13  P.  464. .  •  .xiii.  250. 

6.  A  court  of  equity  will  order  a  reversion,  expectant  on  a  life-estate,  to  be 
sold,  to  satisfy  the  lien  of  a  judgment  against  a  deceased  debtor.     Ih, 

7.  It  is  a  rule  of  property  in  Maryland,  that  a  judgment  is,  per  se^  a  lien  on 
knd  of  the  debtor.     Tc^  v.  Than^san's  Leuee,  5  P.  858 ix.  879. 

8.  A  prior  judgment  lien,  during  the  time  fixed  by  law  for  its  existence,  is 
not  displaced  by  delay  and  a  levy  under  a  subsequent  judgment  lien.  Rankin 
v.  ScoUy  12  W.  177 vii.  104. 

9.  Under  the  law  of  Mississippi,  a  forthcoming '  bond  is  substituted,  as  a 
secnritj,  in  place  of  the  lien  acquired  by  the  judgment  and  seizure  on  execu- 
tion; and  if  another  judgment  is  recovered  by  a  third  person  after  the  taking 
of  such  a  bond,  and  before  its  breach,  the  second  judgment  creates  the  prior 
lien  on  the  property  of  the  debtor.    Brown  v.  Glairkey  4  H.  4. . .  .xvL  8. 

10.  AKUr^  if  the  bond  be  void.    lb. 

Pbacticb,  IL  H.  8. 

2.  BEOBSES  nr  bbh. 

1.  The  sentence  of  a  competent  court,  proceeding  in  rem^  is  conclusive  with 
respect  to  the  thing  itself,  and  works  an  absolute  change  of  the  property. 
WtlUams  V.  Armra^  7  C.  428. . .  .ii.  608. 

2.  A  sentence  of  condemnation  completely  extinguishes  the  title  of  the 
original  proprietor,  and  transfers  a  rightful  title  to  the  captor  or  his  sovereign. 
7^  Star,  3  W.  78 iv.  175. 

3.  The  act  of  June  26,  1812,  §  5,  (2  Stats,  at  Large,  760,)  has  not  changed 
this  principle  of  law  in  respect  to  vessels  belonging  to  citizens,  captured  from 
an  enemy  after  condemnation.  Such  a  vessel  must  be  condemned  &s  enemies' 
property,  and  not  restored  to  the  former  owner  on  payment  of  salvage.     Jb. 

4.  Whoever  claims  under  a  sentence  of  condemnation,  must  show  that  the 
2^entenee  was  pronounced  by  a  court  having  jurisdiction  for  that  purpose.  La 
Nereyda,  8  W.  108. . . . v.  874. 

5.  If  the  sentence  was  by  a  court  foreign  to  the  captors,  it  must  appear  that 
the  jurisdiction  was  invoked  by  them.     lb. 

Bankbuft  Laws,  D.  5 ;  Law  of  Nations,  B.  22. 

8.  othbb  1cat1eb8.    (evidence,  o.  1.) 

1.  A.  judgment  or  decree  of  a  court  of  competent  jurisdiction  is  conclusive 
wherever  the  same  matter  is  again  brought  in  controversy.  Hopkins  v.  Zee, 
6  W.  109. . .  .V. 26.  Bankofthe  United  States y. Beverfy,  1  H.  134. . .  .xiv. 533. 

CUBT.   DIG.  28 
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2.  But  the  rule  does  not  apply  to  points  which  come  only  collaterally  ante 
consideration,  or  are  only  incidentally  considered,  or  can  only  be  argumentip 
tively  inferred  from  the  decree.     Hopkins  v.  Lee^  6  W.  109. ..  .v.  26. 

3.  If  the  validity  of  a  mortgage  be  tried  and  adjudicated  in  a  suit  in  chan« 
eery,  the  decree  binds  parties  and  privies  in  an  action  of  ejectment  foimded  on 
the  same  mortgage.     Smith  v.  Kemochefij  7  H.  198. . .  .xvii.  90. 

4.  Though  the  occupying  claimant  law  of  Kentucky  was  held,  by  this  ooart, 
invalid  as  against  a  plaintiff  in  ejectment,  (8  W.  1,)  yet  if  he  suffers  a  judg- 
ment to  be  rendered  against  him  for  the  value  of  the  improvements,  and  third 
persons  give  their  bond  for  the  amount,  upon  which  execution  issues  agaiotst 
them,  they  cannot  avail  themselves  of  the  invalidity  of  that  law.  M^Einmey  t. 
OarroU,  12  P.  66 xii.  630. 

5.  A  decree  in  chancery,  for  the  distribution  of  a  common  fund  among  those 
interested,  does  not  conclude  one  who  was  not  a  party  to  the  decree,  and  who 
was  guilty  of  no  laches^  It  protects  the  trustee  who  makes  distribution  pur- 
suant to  it ;  but  the  fund  may  still  be  followed,  and  his  just  portion  reclaimed, 
by  one  not  a  party,  nor  negligent.  WiUiams  v.  Gibbes,  17  H.  239.... xzL 
479.     Gooding  v.  OUver,  17  H.  274 xxi.  504 

6.  The  effect  of  a  decree  of  the  court  of  appeals  of  Maryland,  concerning 
the  fund  here  in  controversy,  examined,  and  declared.    lb*  lb. 

7.  The  parties  to  a  real  action  in  the  supreme  judicial  court  of  Massachu- 
setts, agreed  on  a  statement  of  facts,  and  that  the  court  might  order  a  nonsuit 
or  default  and  enter  judgment  thereon.  Hddy  1.  That  a  nonsuit  was  not  a  bar. 
2.  That  the  agreement  was  not  an  estoppel  to  sue  again.  3.  That,  upon  the 
construction  of  a  will  on  which  the  title  depended,  the  demandant  was  entitled 
to  recover.     Homer  v.  Brown,  16  H.  354. . .  .xxi.  182. 

8.  A  bill  dismissed  at  the  rules,  on  motion  of  the  complainant,  is  no  bar  to  a 
subsequent  bill.     Walden  v.  Bodley^  14  P.  156. . .  .xiii.  400. 

9.  A  decree  of  a  court  of  equity  declaring  that  the  complainant  is  the 
equitable  owner  of  land,  and  ordering  the  defendant  to  convey  it,  though  in 
part  executed  by  a  writ  of  habere  facim,  putting  the  complainant  in  possession, 
does  not  confer  a  legal  title,  and  is  not  a  bar  to  an  action  of  ejectment.  Eidoejfi 
Lessee  v.  Stewart,  3  H.  750 . . . .  xv.  627. 

10.  A  decree,  made  in  the  high  court  of  chancery  in  England,  in  a  suit 
wherein  an  administrator  appointed  there  is  a  complainant,  and  an  executor 
qualified  there  is  defendant,  does  not  estop  an  administrator  appointed  in 
Pennsylvania,  from  suing  the  same  executor  qualified  in  Pennsylvania,  upon 
the  same  title  asserted  in  the  English  bill,  the  subject-matter  of  the  first  suit 
being  assets  in  England,  and  of  the  second  suit,  assets  in  Pennsylvania.  Atp' 
den  V.  Nixon,  4  H.  467 ....  xvi.  180. 

11.  A  judgment  against  one  joint  debtor,  in  an  action  of  assampeit, 
cannot  be  pleaded  in  bar  by  the  other  alone,  in  an  action  against  both. 
founded  on  the  original  promise  of  both.  Sheehy  v.  MandeviUe,  6  C.  253 .... 
ii.  391. 

12.  The  sentence  of  a  foreign  court  of  admiralty,  condemning  a  vessel,  for 
breach  of  blockade,  is  conclusive  evidence  of  that  fact,  in  an  action  on  the 
policy  of  insurance.     Oroudson  v.  Leonard,  4  C.  434. .  •  .ii.  163. 

13.  A  judgment  against  the  person  to  be  indemnified,  fairly  recovered,  is 
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admissible,  in  a  suit  on  the  oontract  of  indemnity.     (JUxry$  JExeeutan  y.  Oar* 
rmgton,  7  C.  308 ii.  546. 

14.  A  judgment  at  law  against  an  administrator  is  evidence  of  the  ex- 
istence of  the  debt  against  the  surety  of  the  administrator  and  the  fraudulent 
grantee  of  the  intestate.  MeLaughUn  v.  Bank  of  PotamaCj  7  H.  220 ....  xvii. 
97. 

15.  A  verdict  and  judgment  that  the  mother  was  born  free,  is  not  conclusive 
evidence  of  the  freedom  of  her  children,  unless  between  the  same  parties  or 
privies.     Wood  v.  Davisj  7  C.  271 . . .  .ii.  525. 

16.  A  decree  of  this  court,  made  in  a  suit  which  is  proved  not  to  have  been  a 
real  controversy,  is  not  admissible  in  evidence  against  third  persons.  Gaines 
V.  Bd/y  12  H.  472 .. .  .xix.  254. 

17.  Under  the  laws  of  Ohio,  if  a  judgment  be  rendered  upon  regular  pro- 
ceedings against  an  absent  debtor,  and  land  attached  be  ordered  to  be  sold  to 
satisfy  the  judgment,  and  the  sale  on  being  reported  to  the  court,  is  confirmed^ 
and  a  conveyance  is  made,  the  title  of  the  debtor  passes  to  the  grantee,  although 
the  record  does  not  show  that  the  other  requirements  of  the  statute  were  com- 
plied with.     Voorkees  v.  Bank  of  the  United  Staiety  10  P.  449 ... .  xii.  198. 

18.  The  judgment  of  confirmation  raises  a  presumption  conclusive,  while 
that  judgment  stands  unreversed,  that  whatever  was  necessary  to  its  legality 
was  proved  and  found  by  the  court,  and  it  cannot  be  impeached  collaterally. 
Ih. 

19.  It  is  no  objection  that  the  deed  was  made  to  a  third  person  by  direction 
of  the  purchaser.     lb* 

20.  In  Virginia,  a  confession  of  judgment  is  a  release  of  errors.  Mande* 
ville  V.  J%%,  1  P.  186. . . .  vii.  499. 

21.  A  clause  in  a  judgment,  ^  subject  to  the  legal  operation  of  the  defend- 
ant's discharge  under  the  insolvent  laws  of  Maryland,"  does  not  operate  as  an 
admission  by  the  plaintiffs  of  their  validity,  or  give  to  them,  by  consent,  any 
effect     Bojfle  v.  Zachariey  6  P.  685 x.  291. 

22.  Under  the  act  of  May  8, 1880,  (4  Stats,  at  Large,  899,)  authorizing  the 
superior  court  of  the  territory  of  Arkansas  to  entertain  a  bill  of  review,  to  ' 
revise  certain  decrees  —  HMy  1.  That  the  original  decree,  being  made  in  a 
suit  in  which  the  sole  complainant  was  a  fictitious  person,  was  a  mere  nullity. 
Sampeyreac  v.  United  StateSy  7  P.  222 x.  458. 

23.  2.  That  the  act  giving  the  new  remedy  by  bill  of  review,  was  constita- 
tionnl.     Ih, 

24.  8.  That  congress  had  power  to  mould  this  remedy  and  dispense  with 
technical  rules  concerning  bills  of  review.    Ih. 

25.  4.  That,  as  the  original  complainant  was  fictitious,  a  forged  deed  in  that 
name  gave  no  title,  and  the  purchaser,  from  the  grantee  on  that  deed,  acquired 
DO  title  which  a  court  of  equity  could  protect.    Ih. 

Insolysnt  Laws,  A.  2. 
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D.  OF  THE  FORM  OF  JUDGMENTS  AND  DECREES,  THE  PRACTICE 
AS  TO  THE  ENTRY  THEREOF,  AND  CONFORMITY  TO  THE 
PREVIOUS  ENTRIES  ON  THE  RECORD. 

Bills,  &c.  6.  4 ;  Issues  ;  Pr actios,  I.  E.  1,  H.  E.  2;  Waivbb. 

1.  The  proper  judgment  for  the  defendant  on  a  plea  of  the  statute  of  limi- 
tations, is,  that  the  plaintiff  take  nothing  by  his  writ.  Bank  of  the  United 
States  V.  BonaHy,  8  P.  361 xi.  127. 

2.  If  a  deed  is  void  at  law,  upon  its  face,  and  a  bill  to  have  it  cancelled  b 
dismissed,  the  decree  ought  to  show  that  the  court  finds  no  equitable  circum- 
stances to  induce  it  to  interfere,  and  should  not  give  costs.  PeirsoU  y.  J^HoU, 
6  P.  95 X.  42. 

8.  The  act  of  signing  a  judgment  is  ministerial,  and  a  mandamus  was  issued 
requiring  the  judge  to  do  it  Life  and  Fire  Ins.  Oo.  of  New  York  v.  Wtlson^i 
Heirs,  8  P.  291 xi.  106. 

4.  An  entty,  that  ^judgment  was  entered  for  the  plaintiff  on  said  second 
count,"  following  a  verdict  for  the  plaintiff  on  both  counts,  will  authorize  an 
execution.     Stockton  y.  Bishop,  4  H.  155 ....  xvi.  65. 

5.  A  question  of  fact  as  to  the  basis  of  a  judgment,  and  the  agreement  under 
which  it  was  recoyered.     Gkar  y.  Parish,  5  H.  168. . .  .xvi.  347. 

6.  An  omission  to  enter  a  formal  judgment  on  one  of  two  pleas,  which  was 
demurred  to,  and  which  showed  no  defence,  is  cured  by  the  statute  of  jeofails, 
(1  Stats,  at  Large,  91,  §  32.)     MorseU  v.  HaU,  13  H.  212 xix.  464. 

7.  Where  a  declaration  contained  several  counts,  and,  on  a  plea  of  the 
general  issue  to  all,  a  verdict  was  found  for  the  plaintiff;  and  upon  a  special 
plea  to  part  of  the  counts,  and  a  replication  thereto,  a  demurrer  was  taken  bat 
not  joined,  and  no  judgment  was  entered  on  the  demurrer ;  and,  by  the  law  of 
the  State  where  the  trial  was  had,  one  good  count  was  sufficient  to  support  a 
judgment,  it  was  held,  that  a  judgment  for  the  plaintiff  was  not  erroneous. 
Ihwnsend  v.  Jemison,  7  H.  706 ....  xvii.  361* 

8.  Motion  by  the  plaintiff  for  leave  to  amend,  afler  a  plea  in  abatement, 
and  an  order  granting  leave,  disposes  of  the  plea,  and,  as  the  defendant  xp- 
peared  only  to  plead  in  abatement,  he  is  then  out  of  court,  and  judgment  bj 
default  against  him  is  regular,  if  he  do  not  again  appear.  Bandog  v.  Barrett, 
16P.  138....xiv.  216. 

9.  If  the  record  shows  two  pleas,  and  an  issue  and  verdict  for  defendant  on 
one,  and  no  issue  on  the  other,  a  judgment  for  the  defendant  is  not  erroneous. 
Dufau  v.  Coupreifs  Heirs,  6  P.  170 ....  x.  82. 

10.  The  demand  in  a  petition  being  only  $15,000,  a  judgment  for  $20,000 
is  erroneous.     Oox  v.  United  States,  6  P.  172. . .  .x.  83. 

11.  Where  an  agreement  to  confess  judgment  to  foreclose  a  mortgage  ap- 
peared on  file,  and  a  state  court,  at  a  subsequent  term,  granted  leave  to  enter 
a  judgment  nunc  pro  tunc^  no  other  court  can  revise  this  exerdse  of  discretioik 
SUcer  v.  Bank  of  Pittsburg,  16  H.  571 xxi.  801. 

Pleading,  C.  7. 
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E.  EQUITABLE  BELIEF  AGAINST,  OR  TO  ENFORCE  A  JUDGMENT. 

Audita  Qukrbla  ;  Equity,  B.  b.  1. 

L  A  bill  to  enjoin  a  judgment,  wbicb  shows  that  the  complainant  had  a 
good  defence  at  law  to  a  considerable  part  of  the  claim,  but  was  ignorant  there- 
to without  laches,  and  that  there  was  a  combination  between  the  defendants  to 
deprive  him  of  his  right  of  offset,  is  not  demurrable.  Davis  v.  TUeiton^  6  H. 
114....xvi.  621. 

2.  A  court  of  equity  does  not  interfere  with  judgments  at  law,  unless  the 
oomplainant  had  an  equitable  defence,  of  which  he  could  not  avail  himself  at 
law,  because  it  did  not  amount  to  a  legal  defence,  or  had  a  good  defence  at  law, 
which  he  was  prevented  from  availing  himself  of  by  fraud,  or  accident,  un- 
mixed with  negligence  of  himself  or  his  agents.  Bendrickson  v.  Mnckky^  17 
H.  443 xxi.  601. 

3.  And  will  not  relieve  against  a  judgment  at  law,  where  the  defendant  had 
a  legal  defence,  which  he  omitted  to  set  up,  and  does  not  satisfactorily  account 
for  such  omission.     Sosmph  v.  Barnes^  14  H.  70 . . .  .xx.  40. 

4.  Nor  will  it  relieve  where  the  defence  is,  that  the  contract  on  which  the 
judgment  rests,  was  made  in  violation  of  a  statute.     Ih, 

5.  And  if  a  bill  to  enjoin  a  judgment  shows  no  sufficient  reason  why  the 
defence  was  not  made  at  law,  it  must  be  dismissed.  OreatJCs  Administrator  v. 
Simsy  5  H.  192 xvi.  353. 

6.  Equity  will  not  relieve  the  defendant  from  a  judgment  at  law,  recovered 
after  he  appeared  and  pleaded,  on  the  ground  that  the  marshal  made  a  false 
return.     Walker  v.  Bobbins,  14  H.  584 xx.  352. 

7.  It  is  not  cause  for  enjoining  a  judgment  at  law  that  it  was  recovered  for 
the  consideration  of  a  sale,  and  that  the  oomplainant  apprehends  a  failure  of 
title  of  the  vendor,  he  still  being  in  possession.  Ihdt/  v.  WanzeTf  5  H.  141 
....  xvi.  339. 

8.  A  oomplainant  who  asks  the  aid  of  a  court  of  equity  to  enforce  a  judg- 
ment at  law  must  show  that  the  o^^casion  for  this  aid  is  not  his  own  laches,  and 
if  laches  appear  on  the  face  of  the  bill,  the  defendant  may  take  advantage  of 
it  bj  demurrer.    MaaeweU  v.  Kennedy,  8  H.  210 . . .  .xvii.  560. 

9.  A  court  of  equity  will  not  give  a  remedy  against  the  personal  assets  of  a 
deceased  surety,  when  the  remedy  at  law  has  been  lost  by  the  election  of  the 
obligee  to  take  a  joint  judgment  on  a  joint  and  several  obligation.  United 
States  V.  Price,  9  H.  83 xviii.  41. 

DiSCOYEBT,  4. 

p.    ACTIONS   ON. 

1.  An  action  of  debt  lies  in  the  circuit  court  for  Maryland,  founded  on  a 
decree  for  the  payment  of  money  made  by  a  court  of  equity,  of  general  juris- 
diction, in  the  State  of  New  York.  Pennington  v.  Gibson,  16  H.  65 . . .  .xxi. 
30. 

2*  An  action  on  a  judgment  against  two  defendants  is  not  maintainable 

23* 
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against  one  alone,  both  being  alive  and  within  the  jurisdiction ;  and  if  the  jodg* 
ment  appear  by  the  declaration  to  be  joint,  and  no  excuse  is  stated  for  the  non- 
joinder of  the  other  debtor,  the  declaration  is  bad  on  demurrer.     Gibnan  t 

Sives,  10  P.  298 ... .  xii.  130. 

Debt,  C.  3. 

G.  HOW  JUDGMENTS  MAY  BE  ATTACKED,  AND  HEREIN  OF  SUCH 
AS  WERE  WITHOUT  JURISDICTION,  OR  RECOVERED  BY 
FRAUD. 

JURIBDIOTION,  L 

1.  If  a  judgment  he  set  up  in  a  collateral  action,  against  a  party  who  had 
not  opportunity  to  plead  to  the  action  in  which  it  was  recovered,  because  do 
notice  was  given  to  him  of  its  pendency,  it  may  be  avoided  by  proof  of  fraud, 
or  may  be  shown  to  be  void  on  its  face.  Webster  v.  JReidj  11  £L  437  • . .  .zviiL 
678. 

2.  A  judgment  of  a  court  of  the  United  Slates,  though  voidable  for  error, 
cannot  be  impeached  collaterally ;  it  is  valid  and  binding  until  reversed  by  a 
writ  of  error.    Mtff^  v.  Hutchinson^  14  £L  586 . . .  .Z3C  354^ 


JUDICIAL    POWER. 

Constitutional  Law,  D.   Courts  of  the  United  States  ;  Jubisdictiom 
Law  of  Nations,  B  ;  Praoticb  ;  State  Courts  and  Maoi8Tratb8. 


JUDICIAL   SALES. 
Execution,  D.;  Judgments  and  Degress,  B.;  Sales,  E. 


JURISDICTION. 

Admiralty,  A. ;  Bankrupt  Laws,  D..;  Constitutional  Law,  B.  ;  Courts  of 
THE  United  States;  Equity,  A.;  Insolvent  Laws,  B.;  Laiht  of  Na- 
tions, B. ;  State  Courts  and  Magistrates  ;  States,  A 

A    SUPREME  COURT,  272. 
a.  ORIGINAL  JURISDICTION. 

1>.  APPELLATE    JURISDICTION,  HOW    EXERCISED    AND    REGULATED   G8I- 

ERALLT. 

e.  WRITS  OF  ERROR  TO  STATE  COURTS,  UNDER  THE  26TH  SEOTIOH  OF  THE 
JUDICIARY  ACT  OF  1789,  (1  Stats,  at  Labob,  86.) 

1.  TO   WHAT   COURT. 

2.  FORU,   &C.   OP  WRIT. 

3.  WHAT   questions,  HOW  DECIDED,  JUDGMENT   OB   DBC&RK  nHAI, 

AND   ITS   AMOUNT. 
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4.  WHAT   MUST  APPEAR   IN   THE   RECOBD. 

5.  HOW   THIS    JURISDICTION    EXERCISED,  AND   WHETHER  CONSTITU- 

TIONAL. 

d.  APPELLATE   FROM  CIBOUIT  COUBTS. 

1.  AMOUNT  IN    DISPUTE. 

2.  FINALITY   OF  JUDGMENT   OR  DBORSB. 

3.  FORMAL   PROCEEDINGS. 

4.  CERTIFICATES    O^    DIVISION    OF    OPINION     UNDER    THE    ACT    OF 

APRIL  29, 1802,  §  6,  (2  Stats,  at  Large,  159.) 

5.  habeas  CORPUS  AND  MANDAMUS. 

6.  OENBRALLT. 

6.  APPELLATE  FBOM  DISTBIOT  COUBTS. 

t  APPELLATE   FBOM   COUBTS    OP    TERBTTOBIES   AND    THE    DISTBIOT   OF 

COLUMBIA. 

B.    CIRCUIT  COURTS,  288. 

a.  FBOM  THE  CHABACTEB  OF  THE  PABTIES. 

1.  GENERALLY,  AND  HEBEIN   OF  THE  NBCE88ABY  AYERMENTS  ON  THE 

RECORD. 

2.  ALIENS. 

8.  CITIZENS   OF  DIFFERENT  STATES,  AND   HEREIN   OF  CORPORATIONS. 
4.  ASSIGNEES,  INDORSEES,    EXECUTORS    AND    ADMINISTRATORS,  AND 

NOMINAL  PLAINTIFFS. 

bw  FBOM  THE  SUBJECT  MATTEB. 

1.  CIVIL   CASES  ARISING  UNDER  LAWS   OF  THE   UNITED  STATES. 

2.  CRIMES   UNDER  LAWS   OF  THE   UNITED   STATES. 

3.  OFFENCES   AT   COMMON  LAW. 

4.  LANDS   CLAIMED    UNDER  DIFFERENT   STATES. 

o.   WBITS  OF  EBBOB  AND  APPEALS  FBOM  DISTBIOT  COUBTS. 
d.   OASES  BEMOVED  FBOM  STATE  COUBTS. 

C.  DISTRICT  COURTS,  296. 

1.  EXTENT   OF  ADMIBALTY  JUBI8DICTI0N. 

2.  CIVIL  JURISDICTION. 

3.  CRIMINAL  JURISDICTION. 

D.  COURTS  OP  THE  DISTRICT  OF  COLUMBIA,  297. 
B.     COURTS  OP  THE  TERRITORIES,  298. 

P.     WHAT  IS  JURISDICTION,  AND  OF  ITS  TERRITORIAL  EXTENT,  2M 

G.     OF  CONCURRENT  JURISDICTIONS,  800. 

H.     OF  INFERIOR,  UMITED,  AND  GENERAL  JURISDICTIONS,  801 
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L  HOW,  WHEN,  AND  BY  WHOM  A  WANT  OP  JURISDICTION  MAI 
OR  MAY  NOT  BE  SHOWN,  AND  OF  ITS  CONSEQUENCES  WHEN 
SHOWN,  802. 


A.    SUPREME  COURT. 

a.  OBIGIKAL  JUBISDIOTION. 

Ambassador  ;  Equity,  C.  9 ;  Habeas  Corpus  ;  Mandamus  ;  States,  A 

1.  It  is  settled  that  this  court  may  exercise  its  jurisdiction  in  suits  against  a 
State,  under  the  authority  conferred  by  the  constitution  and  existing  acts  of 
congress.    New  Jeney  v.  New  York,  5  P.  284 ....  ix.  343. 

2.  The  kinds  of  process,  the  persons  on  whom  it  is  to  be  served,  and  the 
course  of  the  court  on  the  failure  of  the  State  to  appear,  are  also  prescribed. 
lb. 

3.  So  it  has  jurisdiction  of  a  suit  in  equity,  brought  by  one  State  against  an- 
other State,  to  determine  a  question  of  disputed  boundary.  Rhode  Mand  t. 
MauachuseUs,  12  P.  657 xii.  883. 

4.  Under  the  Constitution  of  the  United  States,  as  originally  adopted,  a  State 
could  be  sued  by  an  individual  citizen  of  another  State.  Okiehokn  v.  Georgia^ 
2D.  419.... i.  16. 

5.  The  eleventh  amendment  of  the  constitution  deprived  this  ooart  of  juris- 
diction over  suits  against  a  State  by  citizens  of  another  State ;  and  suits  pend- 
ing at  the  time  of  its  adoption  can  be  no  further  prosecuted.  HoOingswwik  v. 
Vir^nia,  3  D.  378 ....  i.  266. 

6.  The  fact  that  the  land  demanded  in  a  suit  was  granted  by  and  is  claimed 
under  a  State,  does  not  make  the  State  a  party  to  the  suit,  within  the  meaning 
of  the  second  section  of  the  third  article  of  the  constitution.  Fowler  v.  lAndsei/* 
Fowler  V.  MOer,  8  D.  411 i.  291. 

7.  Nor  does  an  issue  upon  the  point  whether  the  land  demanded  is  within 
the  limits  of  the  State.    3. 

8.  A  bill  of  complaint  allowed  to  be  filed  against  the  State  of  Georgia,  and 
process  of  subpoena  awarded.    Florida  v.  Cfeargia,  11  H.  293 . . .  .xviii.  628. 

9.  An  Indian  tribe,  or  nation,  within  the  United  States,  is  not  a  '*  foreign 
state,"  within  the  meaning  of  the  2d  section  of  the  third  article  of  the  constitu- 
tion, and  cannot  sue  in  the  courts  of  the  United  States.  Cherokee  Natum  v. 
Creorgt(ij  5  P.  1 . . . .  ix.  178. 

10.  Congress  cannot  confer  on  this  court  any  original  jurisdiction,  ifirr- 
hury  V.  Madison,  1  C.  137 i.  368. 

11.  To  issue  a  writ  of  mandamus,  requiring  a  secretary  of  state  to  deliver  a 
paper,  would  be  an  exercise  of  original  jurisdiction  not  conferable  by  oongresSi 
and  not  conferred  by  the  constitution  on  this  court.    Ih, 

12.  The  13th  section  of  the  judiciary  act,  (1  Stats,  at  Large,  81,)  is  inope^ 
ative,  so  far  as  it  attempts  to  grant  to  this  court  power  to  issue  writs  of  mandamos, 
in  classes  of  cases  of  original  jurisdiction,  not  conferred  by  the  constitution  on 
this  court     IB. 

13.  This  court  has  not  original  jurisdiction  of  a  petition  for  a  habeas  eorjm 
by  an  alien  who  is  a  private  person.     Ex  parte  Barry,  2  H.  65 . . . .  xv.  34. 
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b.  APPELLATE  JURISDICTION  HOW  EXERCISED  AND  REQUI.ATED  GENERALLY. 

1.  This  court  will  not  take  cognizance  of  any  suit,  or  controversy  not  brought 
before  them  by  regular  process  of  law.  Dewhurst  v  Omdihard,  8  D.  409 .... 
L290. 

2.  An  appellate  jurisdiction  can  be  exercised  by  this  court  only  in  conform- 
ity with  such  regulations  as  congress  prescribes.  Wiseart  v.  Dauchy,  8  D. 
821.... i.  240. 

3.  The  affirmative  description  of  the  appellate  power  of  the  supreme  court, 
contained  in  the  judiciary  act,  implies  a  negative  on  the  exercise  of  such  ap- 
pellate power  as  is  not  comprehended  within  it.  Durousseau  v.  United  SicUes^ 
6C.807....ii.  412. 

4.  But  it  is  not  necessary  the  appellate  jurisdiction  should  be  expressly  given 
by  an  act  of  congress  ;  it  is  enough,  if  an  intent  to  allow  it  to  exist,  under  the 
constitution,  in  a  particular  case,  can  be  ascertained.    lb, 

5.  An  appeal  from  the  district  court  of  the  district  of  Maine,  in  a  case  of  ad- 
miralty jurisdiction,  does  not  lie  directly  to  the  supreme  court  of  the  United 
States,  b^t  to  the  circuit  court  for  the  district  of  Massachusetts.  Sloop  Sally 
V.  Dinted  Stales,  5  C.  872 ii.  299. 

6.  The  removal  of  suits  from  the  circuit  court  into  the  supreme  court  must 
be  by  writ  of  error  in  every  case,  whatever  may  be  the  original  nature  of  the 
saits.    Mdne  v.  Ship  Charles  Garter^  4  D.  22 ....  i.  819. 


c  WRITS  OF  ERROR  TO  STATE  COURTS  UNDER  THE  26TH  SECTION  OF  THE 

JUDICLART  ACT  OF  1789.    (1  Statb.  at  Labob,  86.) 

1.   WHAT  COURT. 

1.  The  judgment  to  be  examined  must  be  that  of  the  highest  court  of  the 
State  having  cognizance  of  the  case,  but  the  record  of  that  judgment  may  be 
brought  from  any  court,  in  which  it  may  be  legally  deposited,  and  in  which  it 
may  be  found  by  the  writ     GeUton  v.  Hoytj  8  W.  246 iv.  211. 

2.  The  superior  court  of  Rhode  Island  is  the  highest  court  of  law  of  that 
Slate  within  the  meaning  of  that  section.  Obiey  v.  Arnold^  8  D.  808. . .  .L 
285. 

2.  FORM,  &;C  OF  WRIT. 

Error,  A. ;  Pkactick,  I.  A. 

8.  WHAT  QUE8TIOK89  HOW  DECIDED,  JUDGMENT  OB  DECREE  FINAL,  AND   ITS 

AMOUNT. 

Affbal,  a.  ;  Constitutional  Law,  D.  2 ;  Error,  B. 

1.  This  section  extends  the  jurisdiction  of  this  coart  to  rights  protected  by 
the  constitution,  treaties,  or  laws  of  the  United  States,  from  whatever  source 
those  rights  may  spring.  (Xiy  of  New  Orleans  v.  De  Armas,  9  P.  228  • .  zi. 
888. 
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2.  This  court  cannot  reexamine  the  decision  of  a  state  court,  that  a  law  of  t 
territory  was  not  repugnant  to  the  constitution  of  the  United  States.  Mneri 
Bank  ofDuhuqiie  v.  lowc^  12  H.  1 . . .  .xix.  1. 

8.  Nor  try  the  question,  whether  the  political  body,  which  passed  a  particu- 
lar law,  was  a  ^  State,"  for  it  is  only  a  statute  of  a  ^  State,"  which  can  be  thus 
reexamined.     Scott  v.  JtmeSf  5  H.  848 ....  xvi.  420. 

4.  And  where  a  state  law  is  admitted  to  be  valid,  and  the  only  question  is 
whether  it  has  been  correctly  construed,  this  court  has  not  jurisdiction.  Com- 
mercicd  Bank  of  Oincinnati  v.  BwMnghamCM  MceciUors,  5  H.  817....xtl 
416. 

5.  Nor  can  it  inquire  whether  an  oppressive  use  has  been  made  of  the  right 
of  eminent  domain  by  the  authorities  of  a  county,  under  a  law  of  a  State,  so  as 
to  impair  the  rights  of  an  owner  of  land  under  a  patent.  JifiUs  y.  J^  CHair 
County,  8  H.  569 xvii.  707. 

6.  Where  the  question  is,  whether  a  title  was  protected  by  a  treaty,  it  has 
power  to  determine  upon  the  validity  of  the  title.  Martin  v.  Hunter's  Leuee^  1 
W.  304....iii.  562. 

7.  The  construction  of  a  treaty  is  drawn  in  question  when  the  inquiry  & 
whether,  under  the  laws  of  a  State,  such  a  title  existed  as  the  treaty  protects, 
although  the  only  difficulty  of  that  inquiry  consists  in  the  interpretation  of  the 
state  laws  and  their  application  to  the  case.  Smith  v.  Maryland^  6  C.  286 .... 
iL  409. 

8.  In  such  a  case,  the  supreme  court  has  jurisdiction.    Jh. 

9.  If  a  defendant  in  ejectment  set  up  an  outstanding  title  in  a  third  person, 
under  whom  he  does  not  claim,  and  the  validity  of  this  title  depends  upon  the 
effect  of  a  treaty,  this  is  not  '*  a  case  arising  under  a  treaty,"  of  which  this 
court  has  jurisdiction.     Owings  v.  Norwood^ s  Lessee,  5  C.  844. . .  .ii.  288. 

10.  An  outstanding  title  in  a  third  person,  alleged  to  have  been  derived  un- 
der a  treaty,  set  up  by  the  defendant  to  defeat  an  action  of  ejectment,  in  a 
state  court,  will  not  enable  him  to  have  a  writ  of  error;  to  give  jurisdiction  to 
this  court,  the  party  must  daim  the  right  for  himself,  and  not  for  a  third  per- 
son in  whose  title  he  has  no  interest.     Henderson  v.  Tennessee^  10  H.  911 

xviii.  405. 

11.  The  treaty  between  the  United  States  and  France  for  the  acquisition  of 
Louisiana,  confirmed  titles  as  they  existed  under  the  local  law ;  and  the  deds- 
ion  of  the  supreme  court  of  Louisiana,  upon  a  question  of  boundary  of  one  of 
the  grants  made  before  the  treaty,  cannot  be  considered  as  denying  a  title 
claimed  under  a  treaty,  but  only  as  applying  that  title,  whose  existence  is  ad- 
mitted, to  the  land ;  and,  consequently,  this  court  has  not  jurisdiction.  MelMh 
nogh  V.  MiUaudon,  8  H.  698 xv.  604 

12.  And  the  same  view  is  applicable  to  a  confirmation  of  a  French  title  by 
commissionei'S,  under  an  act  of  congress,  not  by  specific  metes  and  bounds; 
they  confirmed  it  as  it  existed,  and  it  is  for  the  local  tribunals  to  ascertain  its 
bounds.     lb, 

18.  Though  this  court  has  not  jurisdiction  to  examine  a  perfect  Spanish 
title,  and  decide  whether  the  state  court  had  given  due  effect  thereto^  yet  if  an 
imperfect  Spanish  title  has  been  acted  on  by  congress,  and  this  court  is  called 
(m  to  review  the  decision  of  a  state  court  upon  such  statute  title,  this  court 
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most  examine  the  Spanish  title,  for  the  purpose  of  ascertaining  what  effect  the 
act  of  congress  had  thereon.     Chouteau  v.  Eckhart,  2  H.  844. . .  .xv.  186. 

14.  If  both  parties  assert  title  under  an  act  of  congress,  this  court  has  juris- 
diction.   Matthew  v.  Zone,  4  C.  882 iL  148;  Bud  v.    Van  Ness,  8  W. 

312 V.428;  Boss  y.  Borland,  1  P.  655 viL  752. 

15.  It  has  not  jurisdiction  to  reexamine  the  decision  of  a  state  court  concern- 
ing a  right  to  freedom,  not  claimed  under  any  act  of  congress,  &c  Lagrange 
y.  Chouteau,  4  P.  287 ix.  72. 

16.  The  supreme  court  of  Missouri  having  held  the  defendant  in  error  en- 
titled to  her  freedom  under  the  ordinance  of  1787,  for  the  goyemment  of  the 
northwestern  territory,  (1  Stats,  at  Large,  51,)  this  oourt  has  not  jurisdictfon 
of  a  writ  of  error  bj  her  claimant.     Menard  y.  Aspasia,  5  P.  505 . . .  .ix.  446. 

17.  A  defence  founded  on  the  allegation  that  the  defendant's  conduct  was  in 
fraud  of  an  act  of  congress,  is  not  a  matter  which  this  court  can  reexamine  at 
his  instance.  Uddl  v.  Dcandsofiy  7  H.  769 ....  xvii.  896 ;  Walworth  y.  Bneelandj 
15  H.  348 XX.  555. 

18.  Where  the  record  shows  that  the  state  court  might  haye  disposed  of  the 
case,  and  for  aught  that  appears  did  decide  it,  without  deciding  any  question 
under  an  act  of  congress  against  the  plaintiff  in  error,  this  court  has  no  juris- 
diction.    Ocean  Buuranee  Company  y.  PoUeys,  13  P.  157 .. .  .xiii.  104. 

19.  When  a  writ  of  error  brings  up  a  record  from  a  state  court,  and  it  is  sug- 
gested that  that  court  may  haye  determined  the  cause  upon  some  question  of 
local  law,  and  it  does  not  appear  by  any  clear  intendment  from  the  record, 
whether  it  was  so  determined  or  not,  this  court  will  examine  that  question, 
and  see  if  the  state  court  could  have  rightfully  so  determined.  Greilston  y.  Hoyt^ 
3  W.  246....iy.  211. 

20.  The  question  whether  the  local  law  annexed  the  right  to  alluvion  to  a 
certain  tract  of  land,  or  how  it  divided  the  increment  between  the  owners  of 
two  tracts,  is  not  one  of  those  matters  which  this  court  can  reexamine,  even  if 
the  losing  party  claimed  the  upland  and  its  legal  appurtenances  under  an  act 
of  congress.  It  belongs  to  the  local  law  to  determine  what  those  legal  appur- 
tenances are.    Kennedy's  Bxecutors  v.  Hunts  Lessee,  7  H.  586 ....  xvii.  305. 

21.  This  court  cannot  reexamine  the  decision  of  a  state  court  upon  a  ques- 
tion of  boundary  between  coterminous  proprietors  of  lands,  depending  on  the 
local  laws.  Almonester  v.  Kenton,  9  EL  1 ... .  xviii.  1 ;  Doe  v.  City  of  MobUe, 
9  H.  451....  xviii.  224. 

22.  In  an  action  of  slander  of  title  in  Louisiana,  the  state  court  having 
determined  that  the  true  line  between  the  parties  excluded  the  d^f«ndant  from 
the  land  in  question,  he  cannot  have  a  writ  of  error, 'because  the  court  went  oa 
to  express  an  opinicm  concerning  the  tide  of  the  plaintiff,  and  declared  that  he 
had  a  good  title  under  an  act  of  congress,  and  enjoined  the  defendant  from 
selling  the  land.    Ahnonester  v.  Kenton,  9  H.  1 . . .  .xviii.  1. 

23.  Where  a  title  founded  on  a  French  grant,  made  in  1759,  was  confirmed 
by  congress  under  the  act  of  May  8,  1822,  (3  Stats,  at  Large,  699,)  and 
another  title  founded  on  a  Spanish  grant  made  in  1788,  under  which  possession 
had  been  held,  also  confirmed  by  the  same  act,  came  in  conflict,  and  the  state 
court  held  that  both  parties  stood  on  equal  ground  under  the  act  of  congress, 
and  that  it  was  necessary  to  resort  to  the  antecedent  condition  of  the  titles  to 
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decide  between  them,  and  thereupon  decided  that,  under  the  local  laws  and  reg- 
ulations, the  junior  grant,  with  possession,  must  preyail,  this  court  cannot  re- 
examine that  decision.     Doe  y.  Edava^  9  H.  421 ....  xviii.  208. 

24.  As  this  court  has  not  jurisdiction  to  revise  the  decision  of  a  state  court 
upon  a  mere  question  of  conflicting  boundaries,  so  it  cannot  reexamine  its  decis- 
ions on  the  admissibility  of  evidence  bearing  on  such  question  of  boundary ; 
but  when  evidence  admitted  for  that  purpose  has  been  allowed  an  effect  upon 
a  question  of  title  arising  under  an  act  of  congress,  this  court  has  such  jurisdic- 
tion.    Mackay  v.  DiRon,  4  H.  421 . . .  .xvi.  165. 

25.  The  question  whether  slaves,  held  in  Kentucky,  are  made  free  by  going 
into  Ohio,  with  the  permission  of  their  roaster,  is  purely  a  question  of  local  law, 
over  which  this  court  cannot  take  jurisdiction  under  a  writ  of  error  to  the  ooart 
of  appeals  of  the  State  of  Kentucky.  Strctder  y.  Graham^  10  H.  82 . . .  .xviiL 
805. 

26.  A  question  whether  the  rights  of  the  insolvent,  under  a  contract,  passed 
to  his  assignee,  under  the  insolvent  laws  of  the  State,  cannot  be  reviewed  bj 
this  court,  though  the  grounds  of  the  question  were  that  the  contract  was  in- 
valid as  made  in  violation  of  the  neutrality  laws  of  the  United  States,  and  the 
rights  of  the  insolvent  had  been  provided  for  by  a  treaty  between  the  United 
States  and  Mexico.     QiU  v.  OUvei's  Executors^  11  H.  529 . . .  .xviii.  703. 

27.  Where  two  persons  had  preemption  rights  by  settlement  on  tlie  same 
quarter  section,  and  instead  of  proceeding  to  obtain  titles  in  severalty,  elected 
to  take  a  patent  as  tenants  in  common,  not  designating  in  what  proportion  each 
was  to  own  the  land,  this  court  cannot  review  the  decision  of  a  state  court 
making  partition  between  them.     Donmes  v  Scott^  4  H.  500 ....  xvi.  186. 

28.  This  court  cannot  reexamine  the  decision  of  a  state  court  upon  the  qaes- 
tion  whether  a  party  was  lawfully  held  as  a  slave  in  Missouri  at  the  time  of 
the  treaty  of  cession  of  Louisiana.  Ohoteau  v.  Afarguerite,  12  P.  507 . . .  .xiL 
824. 

29.  If  the  highest  court  of  a  State  dismissed  a  writ  of  error  because  the 
plaintiff  failed  to  produce  a  transcript  of  the  record  of  the  court  below,  this 
court  has  not  jurisdiction.  Afathesan  v.  Branch  Bank  of  Mobile^  7  H.  260 .... 
xvii.  109. 

80.  It  cannot  examine  the  question  whether  one  decree  of  a  state  court  is  in 
collision  with  another  decree  of  the  same  court,  in  two  suits  conoeming  the 
«ame  subject-matter.     Mitchell  v.  Lenox,,  14  P.  49 ... .  xiii.  340. 

31.  Suit  dismissed,  as  not  presenting  any  question  of  which  this  court  ooald 
take  jurisdiction.    Money  v.  Porter,  4  H.  55 . . .  .xvL  19. 

32.  This  court  cannot  reexamine  the  decision  of  a  state  court  allowing  an 
action  on  a  marshal's  bond  in  the  name  of  the  person  injured.  Montgomery  v. 
Hernandez,  12  W.  129 vii.  81. 

33.  This  court  cannot  reexamine  the  decision  of  a  state  court  upon  a  ques- 
tion whether  a  person  claiming  under  an  invalid  deed  has  a  right  to  redeem 
land  under  the  law  of  Pennsylvania,  though  that  invalid  deed  was  given  on  a 
sale  for  taxes  under  the  laws  of  the  United  States.  M* Bride  v.  Hoey^  11  P. 
167....xii.  388. 

34.  It  has  not  jurisdiction  to  revise  the  decision  of  a  state  court,  upon  a 
question  whether  a  survey,  under  the  authority  of  the  United  States,  operated 
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as  an  eviction  of  a  grantee  of  a  private  person,  so  as  to  enable  the  grantee  to 
8UC  his  grantor.     Keene  v.  GUxrhy  10  P.  291 . . .  .xii.  125. 

35.  It  cannot  declare  an  act  of  a  state  legislature  void  because  it  conflicts 
with  the  constitution  of  the  State.  Jackson  v.  Lavnphire^  8  P.  280 ....  viii. 
419. 

36.  And  has  not  jurisdiction  of  a  writ  of  error  to  a  state  court,  to  revise  its 
decision  upon  a  writ  of  hdbea$  ctnjfus,  remanding  a  prisoner  to  the  custody  of 
the  sheriff,  to  be  delivered,  under  a  warrant  from  the  governor  of  the  State,  to 
the  authorities  of  a  foreign  country,  to  be  there  tried  for  an  alleged  murder. 
Eobnes  v.  Jennitanj  14  P.  540. . .  .xiii.  649. 

37.  The  question  whether  a  person,  appointed  a  trustee  of  a  banking  cop- 
poration,  under  the  authority  of  a  statute  of  a  state,  has  power  to  sue  on  a 
note  held  by  the  bank,  after  he  has  collected  enough  to  pay  its  debts,  cannot 
be  brought  to  this  court    Sohertson  v.  Oouker^  16  H.  106. . .  .xzi.  45. 

Sd.  A  suit  in  equity  being  brought  to  this  court  by  a  writ  of  error  to  the 
highest  court  of  a  state  upon  the  ground  that  the  state  court  had  decided 
against  a  title  claimed  under  laws  of  the  United  States,  this  court  can  examine 
only  that  title,  and  cannot  consider  any  distinct  equity  arising  out  of  con- 
tracts or  transactions  between  the  parties.  Matihewn  v.  Zoim^  7  H.  164. .. . 
V.244. 

39.  This  court  has  jurisdiction,  where  one  party  claims  land  under  a  grant 
bom  the  State  of  New  Hampshire,  and  the  other  under  a  grant  from  the  State 
of  Vermont,  although,  at  the  time  of  the  first  grant,  Vermont  was  part  of 
New  Hampshire.     Toton  of  Pawht  v.  Clark,  9  C.  292 iii.  858. 

40.  On  a  writ  of  error  to  a  state  court,  the  record  of  which  was  understood 
to  show  that  the  character  of  consul-general  of  the  king  of  Saxony  did  not 
exempt  the  defendant  from  being  sued  in  the  state  court,  the  judgment  was 
reversed.     I>avi$  v.  Packardy  7  P.  276 x.  486. 

41.  This  is  not  a  mere  personal  privilege.  It  is  a  privilege  of  the  foreign 
sovereign,  that  his  representative  shall  be  sued  only  in  the  courts  of  the 
United  States,  with  which  government  alone  he  has  relations ;  and  it  is  not 
waived  by  an  omission  to  plead  it  to  the  action.    IL 

42.  It  is  not  sufficient  that  one  of  the  questions  mentioned  in  the  25th  sec- 
tion was  involved  in  the  cause,  and  might  have  been  decided ;  it  must  appear 
either  in  terms,  or  by  necessary  intendment,  that  it  was  decided,  and  against 
the  right  claimed.     Goon  v.  GaUaffker,  15  P.  18 ... .  xiv.  8. 

48.  It  is  not  every  misconstruction  of  an  act  of  congress  which  can  be 
reexamined ;  the  decision  must  have  been  against  some  right,  &c.,  so  claimed 
under  such  an  act.    Montgomery  v.  ffemandezj  12  W.  129 ... .  vi*.  81. 

44.  If  the  judgment  of  an  inferior  court  of  a  State,  against  a  title  claimed 
ander  an  act  of  congress,  is  affirmed  by  a  divided  court  above,  a  writ  of  error 
lies.     Zeaieur  v.  Price,  12  H.  59 . . .  .xix.  81. 

45.  If  the  highest  court  of  a  State  in  fact  decides  against  the  plaintiff,  one 
d  the  questions  enumerated,  a  writ  of  error  lies,  although  it  may  have  disre- 
garded one  of  its  own  rules  of  practice  in  making  a  decision.  Dcarington  v. 
Suae  Bank  of  Alabama,  18  H.  12 xix.  857. 

46.  If  a  state  court  decree  in  favor  of  a  right  claimed  under  the  act  of 
congp^ess,  this  court  has  not  jurisdiction.    Chrdon  v.  CkddeUugh,  8  C.  268       .i. 
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576.     I\Lkon  y.  IPAfee,  16  F.  149 ... .  xiv.  221.     Strader  y.  Baldwin,  9  E 
261 xviii.  135.    Lintan  y.  Staniany  12  H.  423 xix.  222. 

47.  Although  proceedings  and  acts  under  another  act  of  congress  were 
relied  on  to  show  fraud  in  the  title  of  the  plaintiff,  and  the  state  court  denied 
all  such  effect  to  those  proceedings.   FuUon  v.  APAffee^  16  P.  149 ... .  xiv.  221. 

48.  Nor  if  the  decision  of  the  state  court  be  against  the  yaliditj  of  the 
state  law,  drawn  in  question  as  repugnant  to  the  constitution  of  the  Uoited 
States.  Commonwealth  Bank  of  Kentucky^  y.  GriffUk^  14  P.  56. . .  .xiiL  343. 
Walker  v.  TayloVy  5  H.  64. . .  .xvi.  802. 

49.  A  writ  of  error  to  a  state  court  lies,  where  the  plaintiff  in  error  claimed 
title  under  sale  by  a  marshal  of  the  United  States  upon  process  from  a  coart 
of  the  United  States,  and  the  decision  was  against  that  title.  GdBier  y.  Sim' 
irouyhj  6  H.  14  .  • .  .xyi.  585. 

50.  Where  land  is  claimed  under  an  authority  alleged  to  haye  been  ezer* 
dsed  by  the  secretary  of  the  treasury  in  behalf  of  the  United  States,  and  the 
decision  is  against  the  yalidity  of  such  authority,  this  court  has  jurisdietioiL 
Ninkon  y.  Layow,  7  H.  772 xvii.  399. 

51.  Also,  where  the  state  court  decided  that  a  title  to  land  under  a  deed  was 
preferable  to  a  title  under  a  lien  by  a  judgment  of  a  circuit  court  of  the  United 
States.     Clements  y.  Berry,  11  H.  398 . . .  .xviii.  660. 

52.  Where  the  plaintiff  claimed  the  right  to  remove  a  case  from  a  court  of 
the  State,  to  a  court  of  the  United  States,  under  the  12th  section  of  that  act| 
and  his  application  was  refused  by  the  state  court,  a  writ  of  error  ]ie& 
Kanouse  v.  Martin^  14  H.  23 . . .  .xx.  12. 

53.  The  court  has  no  jurisdiction  under  the  25th  section  of  the  judidaiy 
act,  unless  the  judgment  or  decree  of  the  state  court  be  a  final  judgment  or 
decree.  A  judgment,  reversing  that  of  an  inferior  court,  and  awarding  a 
venire  facias  de  novo,  is  not  a  final  judgment  Bhuston  y.  Moore,  3  W. 
433 iv.  252. 

54.  A  judgment  of  the  highest  court  of  a  State  in  a  proceeding  for  a  prohi- 
bition, is  a  *^  final "  judgment  in  a  '^  suit "  under  that  section.  Wesion  y.  (X^ 
Council  of  Charleston,  2  P.  449 ....  viii.  171. 

55.  A  decree  of  the  highest  court  of  equity  of  a  State,  affirming  the 
decretal  order  of  an  inferior  court  of  equity  of  the  same  State,  refusing  to 
dissolve  an  injunction  granted  on  the  filing  of  the  bill,  is  not  a  final  decree 
within  that  section  from  which  an  appeal  lies  to  this  court.  Gibbons  v.  Oydm, 
6  W.  448 v.  120. 

56.  The  amount  of  the  judgment  is  not  material^  under  the  25th  secticMi  of 
the  judiciary  act.    Buel  v.  Van  Ness,  8  W.  312 v.  428. 

57.  When  the  demand  in  the  declaration  is  not  for  money,  and  the  naUire 
of  the  action  does  not  require  the  value  of  the  thing  demanded  to  be  stated  in 
the  declaration,  the  practice  of  this  court,  and  of  the  circuit  courts,  is  to  allow 
the  value  to  be  given  in  evidence.     Ex  parte  Bradstreet,  7  P.  634. . .  .x.  604 

4.   WHAT  MUST  APPEAB  IN   THE  BEGOBD.      (ReCOBD.) 

1.  To  give  this  court  jurisdiction  under  the  25th  section  of  the  judidary 
act,  it  must  appear  on  the  record  itself  to  be  one  of  the  cases  enumerated 
in  that  section ;  and  nothing  out  of  the  record  certified  to  this  court  can  be 
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eoDSidered.  This  may  be  shown :  1.  Bj  express  arennent,  in  or  necessary 
intendment  from  the  pleadings.  2.  By  a  ruling  stated  in  a  bill  of  excep- 
tions. 8.  In  Louisiana,  by  a  statement  of  facts,  and  the  decision  thereon. 
4.  By  an  entry  on  the  record  of  proceedings  of  the  appellate  court,  in  a  case 
in  which  such  a  question  may  have  arisen  and  been 'decided — that  it  was  in 
fact  raised  and  decided ;  and  this  entry  must  appear  to  have  been  made  by 
order  of  the  court,  and  must  be  certified  by  the  clerk  as  part  of  the  record. 
A  certificate  to  that  effect,  made  by  the  presiding  judge,  and  certified  by  the 
derk  as  part  of  the  record,  will  be  presumed  to  have  been  made  by  authority 
of  the  court.  5.  In  equity,  it  may  be  stated  in  the  final  decree.  6.  It  may 
appear  that  the  state  court  could  not  have  given  the  judgment  or  decree  passed 
without  deciding  such  question.  Armsirong  v.  Th'ecuurer  of  Atkem  Otnmtjf^ 
16P.  281....xiv.  299. 

2.  Under  the  25th  section  of  the  judiciary  act,  it  must  appear,  1.  That 
some  one  of  the  questions  stated  in  that  section  did  arise  in  the  state  court. 
2.  That^  the  question  was  decided  by  the  state  court,  as  required  in  the  same 
section.  8.  It  is  sufficient  if  it  appear  by  clear  and  necessary  intendment 
from  the  record  that  the  question  must  have  been  raised  and  decided ;  it  need 
not  appear  in  terms.  4.  It  is  not  sufficient  that  a  question  might  have  arisen 
or  been  applicable ;  it  must  appear  it  did  arise,  and  was  applied.  OroweU  v. 
BandeO,  10  P.  368 .. .  .xii.  164. 

8.  It  must  appear  by  the  record  that  one  of  the  specific  questions  described 
in  the  25th  section  of  the  judiciary  act  necessarily  arose,  and  was  determined 
adversely  to  the  right,  &c,  claimed  under  the  constitution,  or  some  law  or 
treaty  of  the  United  States ;  otherwise,  this  court  has  not  jurisdiction.  The 
written  opinion  of  a  state  court,  filed  among  the  papers,  is  not  a  part  of  the 
record,  and  cannot  be  examined  under  that  section,  to  ascertain  the  ques- 
tions decided.  An  order  made  by  a  court  of  a  State,  after  the  removal  of 
the  record  by  a  writ  of  error,  not  by  way  of  amendment,  but  introducing  new 
matter,  cannot  be  deemed  a  part  of  the  record.  WtlUami  v.  Norrii^  12  W. 
117....vii.  72. 

4.  No  writ  of  error  lies  to  the  highest  court  of  law  or  equity  of  a  state 
court,  unless  there  is  something  apparent  on  the  record,  bringing  the  case 
nithin  the  appellate  jurisdiction  of  this  court  IngleB  v.  GooUdge,  2  W. 
863 iv.  135. 

5.  The  report  of  the  judge  who  tries  the  cause  at  nisi  prius^  containing  a 
statement  of  the  facts,  is  not  to  be  considered  as  a  part  of  the  record ;  the 
judgment  being  rendered  upon  a  general  verdict,  and  the  report  being  mere 
matter  in  pait  to  regulate  the  discretion  of  the  court  as  to  the  propriety  of 
granting  a  new  trial,  the  writ  of  error,  in  such  a  case,  will  be  dismissed.     Ih. 

6.  If  it  appear  from  the  record  that  an  act  of  congress  must  have  been 
construed  by  the  highest  court  of  a  State,  and  the  decision  was  against  the 
plaintiff  in  error,  this  court  has  jurisdiction  under  the  25th  section  of  the 
judiciary  act.     Harris  v.  Dennie,  8  P.  292 ....  viii.  422. 

7.  If  it  sufficiently  appear  from  the  record,  that  the  repugnancy  of  a  statute 
of  a  State  to  the  constitution  of  the  United  States  was  drawn  into  question,  this 
court  has  jurisdiction,  though  the  record  does  not  in  terms  declare  that  thia 
queafion  was  raised.    SaUerlee  v.  Mattkewson^  2  P.  880 . . . .  viiL  147. 
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8.  Where  the  record  shows  that  the  validity  of  a  state  law  was  questioned 
bj  reason  of  its  alleged  conflict  with  the  constitution  of  the  United  States, 
and  that  the  decision  of  the  highest  court  of  the  State  was  in  favor  of  the 
validity  of  the  law,  this  court  has  jurisdiction  under  the  25th  section  of  the 
judiciary  act.  WiUscn  v.  JBiaMird  Greek  Marsh  Gon^any^  2  P.  245. . .  .viiL 
105. 

9.  Where  a  cause  is  brought  to  this  court,  by  writ  of  error,  or  appeal,  from 
the  highest  court  of  law  or  equity  of  a  State,  it  is  not  required  that  the  record 
should,  in  terms,  state  a  misconstruction  of  the  act  of  congress,  or  that  it  was 
drawn  into  question.  It  is  sufficient  to  give  this  court  jurisdiction  of  the  canse, 
that  the  record  should  show  that  an  act  of  congress  was  applicable  to  the  case. 
MtOer  v.  Nichotts,  4  W.  311 . . .  .iv.  412. 

10.  It  is  not  sufficient  that  the  state  court  may  have  decided  that  a  state  law 
was  valid ;  it  must  appear  that  they  did  so  decide.  M* Kinney  v.  OdrroU,  12  P. 
66 ... .  xii.  630. 

11.  Though  a  treaty  or  act  of  6ongress  need  not  be  specially  pleaded,  the 
record  must  show  a  complete  title  under  the  treaty  or  act  relied  on,  and*that  the 
court  below  decided  against  its  validity.     IRckte  v.  Starke,  1  P.  94 . . . .  vii.  476. 

12.  It  is  not  necessary  that  the  record  should  state,  in  terms,  that  the  validity 
of  a  state  law  was  questioned  on  the  ground  of  its  repugnancy  to  the  constitu- 
tion of  the  United  States ;  it  is  sufficient,  if  the  record  shows  it  must  have  been 
so,  and  that  the  decision  was  in  favor  of  the  validity  of  the  state  law.  Oraig 
V.  Missouri,  4  P.  410. . .  .ix.  116. 

13.  If,  by  consent,  the  court  tried  the  case  without  a  jury,  the  facts  found  by 
the  court  and  placed  on  the  record  are  to  be  considered  as  showing  what  questions 
were  made.     lb, 

14.  It  not  appearing  by  any  averment  on  the  record,  in  an  equity  case,  that 
a  question  under  the  constitution  of  the  United  States  was  raised  in  the  state 
court,  and  as  that  court  might  have  decided  the  case  without  passing  on  such  a 
question,  this  court  has  not  jurisdiction.  MUls  v.  Brown,  16  P.  525.... xiv. 
408. 

15.  This  court  has  not  jurisdiction  to  inquire  whether  the  7th  article  of  the 
compact  between  Virginia  and  Kentucky,  has  been  impaired  by  a  law  of  Ken- 
tucky, when  it  does  not  appear  on  the  record  that  the  plaintiff  claims  under  a 
law  of  Virginia.     Fisher^ s  Lessee  v.  CockereU,  5  P.  248. . .  .ix.  318. 

16.  In  Louisiana,  the  opinion  of  the  court  is  entered  of  record,  and  shows  on 
what  principles  the  case  was  decided,  and  if  it  does  not  appear  from  the  opinion, 
or  otherwise  on  the  record,  that  some  question  described  in  the  25th  section  of  the 
judiciary  act  of  1789,  was  decided  against  the  pkuntiff  in  error,  this  court  has 
not  jurisdiction  of  a  writ  of  error  to  the  state  court.  Grand  Gtdf  Ra£broad 
and  Banking  Gompany  v.  Marshall,  12  H.  165 . . .  .xix.  83. 

17.  When  there  is  nothing  on  the  record  to  bring  the  case  under  that 
section,  except  a  certificate  by  the  state  court  that  ^  there  is  drawn  in  ques- 
tion the  validity  of  statutes  of  the  State  of  Ohio,"  <Sbc.,  without  specifying  what 
statutes,  or  enabling  this  court  to  judge  whether  a  case  for  its  jurisdiction 
exists,  the  writ  of  error  must  be  dismissed.  Lawler  y.  Walker,  14  H.  149 
. ..  .XX.  104. 

18.  If  there  be  nothing  on  the  reooid  to  show  that  the  defendant  was  a  citi- 
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KQ  of  G^Tgia,  he  cannot  raise  the  question  here;  whether  the  state  court  of 
Florida  rightly  took  jurisdiction  of  a  case  pending  in  a  territorial  court  at  the 
time  of  the  admission  of  that  State  into  the  Union ;  he  should  have  pleaded  the 
&ct  in  that  court,  and  thus  raised  the  question,  in  the  only  manner  open  to  him, 
DO  special  provision  for  such  a  case  having  been  made  by  congress.  Carter  v. 
BermeU,  15  H.  854 xx.  558. 

19.  This  court  cannot  examine  a  motion  for  a  new  trial  certified  by  the  clerk 
of  the  state  court,  to  ascertain  what  questions  were  there  made.  They  should 
be  in  some  manner  authenticated  as  made,  by  the  court  itself,  deed's  Lessee  v. 
Marsh,  13  P.  153. . .  .xiii.  102. 

20.  The  plaintiff  in  error  sued  out  of  the  court  of  errors  of  New  York,  a 
writ  of  error  to  the  supreme  court  of  that  State,  and  assigned  as  an  error  in 
fiict,  that  he  was  consul-general  in  the  United  'States  for  the  king  of  Saxony ; 
the  defendants  in  error  answered  that  this  did  not  appear  by  the  record  of  the 
supreme  court ;  the  court  of  errors  affirmed  the  judgment  of  the  supreme  court ; 
on  a  writ  of  error  from  this  court — Held,  First,  That  this  court  can  notice 
nothing  which  took  place  in  the  state  court  unless  it  appears  on  the  record. 
Second,  That  it  is  sufficient  if  it  appears  an  act  of  congress  was  applicable 
to  the  case,  and  was  misconstrued  against  the  plaintiff  *s  claim.  Third,  That 
this  did  appear,  and  this  court  had  jurisdiction.  Dams  v.  Packard,  6  P. 
41  ....X.  17. 

21.  If  the  record  does  not  show  that  the  state  court  in  fact  decided  the  case 
upon  a  question  of  local  law,  this  court  will  not  infer  that  it  was  decided  on  such 
a  point,  if  such  decision  would  be  erroneous.    Ifeilson  v.  Lagow,  12  H.  98 ... . 
xix.  46. 

22.  Where  it  does  not  appear  upon  the  record  that  any  right  or  title  or  ex- 
emption was  set  up  under  the  constitution  or  any  law  of  the  United  States,  this 
court  has  not  jurisdiction.     Smith  v.  Hunter,  7  H.  738 ....  xvii.  382. 

5.  now  this  ji7risdiction  exercised,  and  whetheb   constitutional. 

Constitutional  Law,  D.  2. 

1.  If  it  clearly  appear  that  the  decision  of  the  state  court  would  have  been 
the  same,  independent  of  a  law  of  the  State  which  the  plaintiff  in  error  insisted 
impaired  the  obhgation  of  a  contract,  this  court  will  not  reverse  the  decision  on 
that  ground,  and  send  the  case  back  to  be  again  decided  the  same  way  upon  the 
other  ground.  WUUams  v.  Oliver,  12  H.  111...  .xix.  55.  12  H.  125.... 
xix.  61. 

2.  If  a  judgment,  brought  here  under  the  25th  section  may  be  supported  on 
any  one  ground,  within  the  exclusive  cognizance  of  the  state  court,  it  would  be 
useless  to  reverse  it,  because  some  point,  which  this  court  can  reexamine,  was 
erroneously  ruled.     Erwin  v.  Lowry,  7  H.  172 . . .  .xvii.  76. 

3.  When  a  case  is  brought  here  under  that  section  upon  the  ground  that  a 
law  <^  a  State  impairs  the  obligation  of  a  contract,  this  court  must  determine 
whether  a  contract  exists,  and  what  are  its  constructions  and  obligations.  State 
Bank  of  Ohio  v.  JSMoop,  16  H.  369 xxi.  190. 

4.  If  it  be  the  established  practice  of  the  courts  of  a  State,  in  an  action  of 
ejectment,  to  look  behind  the  patent  and  examine  into  the  validity  of  the  pn> 

24* 
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gressive  stages  of  the  tide, '  this  court,  on  a  writ  of  error  imder  that  section, 
cannot  examine  the  correctness  of  that  practice.  Bon  t.  BarUmd^  1  P.  655 
....  viL  752. 


d.  APPELLATE  FROM  GIBGUIT  COUBTS. 
1.   AMOUNT   IN   DISPUTE. 

Error,  E  ;  Infra,  A.  f. 

1.  The  plaintiff  in  error  must  show  that  the  amount  in  controversy  is  soffident 
to  support  the  jurisdiction.     Hagan  v.  Faison,  10  P.  160. . .  .xii.  54. 

2.  This  court  will  give  time  to  procure  affidavits  as  to  the  value  of  the  maita 
in  dispute.     Bush  v.  Parker^  5  C.  287 . . .  .ii.  265. 

8.  Though  an  appraisement,  made  hj  order  of  court,  is  not  conclusive  evi- 
dence of  the  amount  in  dispute  in  an  admiralty  case,  jet  it  is  generally  the  best 
evidence.     United  SuUes  v.  Brig  Union^  4  C.  216. . .  .iL  80. 

4.  In  deciding  whether  the  matter  in  dispute  be  sufficient  to  sustain  the  juris- 
diction of  this  court,  it  will  look  to  the  sum  alleged  by  the  obligee  to  be  due 
upon  the  condition  of  the  bond,  and  not  to  the  penalty.  United  States  t. 
M'DoweU,  4  C.  316. . .  .ii.  120. 

5.  If  the  judgment  of  the  circuit  court  be  for  less  than  $2,000,  this  court  has 
not  jurisdiction  of  a  writ  of  error  by  the  defendant,  though  the  amount  claimed 
by  the  plaintiff  in  his  declaration  exceeded  $2,000.  Gordon  v.  Ogden,  3  F. 
3S viii.  272.     Smith  T.  v.  Honey,  3  P.  469 viii.  491. 

6.  If  there  is  judgment  against  the  defendant  for  $200,000,  the  penalty  of 
the  bond  declared  on,  to  be  discharged  on  payment  of  $1,800,  the  amount  found 
by  the  jury  to  be  the  damages  for  the  breach  of  the  condition  of  the  bond,  the 
matter  in  dispute  exceeds  $2,000,  within  the  meaning  of  the  judiciary  act, 
and  a  writ  of  error  lies  to  this  court  Wilson  v.  Daniel,  3  D.  401.... I 
284. 

7.  Such  a  judgment  is  final,  and  a  writ  of  error  may  be  brought,  though 
the  record  does  not  show  that  one  of  the  pleas  was  in  any  way  disposed  o£ 
lb. 

8.  If  the  value  of  the  matter  m  dispute  does  not  appear  on  the  record,  either 
by  the  demand  of  the  plaintiff,  or  the  finding  of  the  jury,  it  may  be  shown  bj 
affidavits  taken  on  notice.  But  in  such  a  case  the  writ  of  error  does  not  operate 
as  a  supersedeas.     WiUiamson  v.  Kincaidy  4.  D.  20. . .  .i.  316. 

9.  If  the  value  of  the  matter  in  dispute  does  not  appear,  it  may  be  shown  by 
affidavit     Course  v.  Stead,  4  D.  22 i.  319. 

10.  Where  separate  libels  were  filed  by  shippers  of  goods,  and  consolidated 
by  order  of  court ;  and  also  where  several  shippers  joined  originally  in  one 
libel ;  the  object  of  each  being  to  recover  a  several  compensation  for  injuiy 
done  to  his  goods,  from  some  cause  for  which  the  carrier  was  responsible.  Held^ 
That  to  test  the  right  to  appeal,  each  cause  of  damage  must  be  considered  sep- 
arately ,  and  if  the  damage  awarded  to  a  particular  shipper,  did  not  exceed 
$2,000,  there  could  be  no  appeal  as  to  his  cause.  Bich  v.  Lambertj  12  EL  347 
....xix.  171. 
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11.  In  a  salvage  case,  the  appellant  must  show  that  his  indmdoal  interest 
iDTolTed  in  the  decree  amounted  to  $2,000.  Spear  v.  Pkuse,  11  BL  522 .  •  • ; 
XTiii.  699 ;  StraUon  v.  Jarvts,  8  P.  4. . .  .xi.  8. 

12.  No  appeal  lies  from  a  decree  of  a  circuit  court  on  an  information  for  the 
forfeiture  of  a  vessel,  which  has  been  sold,  by  order  of  the  court,  for  the  sum 
of  $850,  though  the  parties  agreed  on  the  record  its  true  value  exceeded  $2,000 ; 
for  the  money  in  the  registry  is  the  only  matter  in  controversy.  Gruner  y. 
DmUd  Suaes,  11  H.  168 xviii.  585. 

13.  A  decree  that  the  respondent,  as  administrator,  is  accountable  to  the 
representatives  of  the  deceased  for  upwards  of  $2,000,  may  be  appealed  from 
by  him,  though  the  same  decree  apportions  the  amount  among  the  complain- 
ants, and  the  distributive  share  of  each  is  less  than  $2,000.  Shields  v.  ThonuUj 
17H.  3....xxi.  835. 

14.  An  appellant  cannot  sustain  his  appeal  upon  the  ground  that,  if  interest 
were  added  to  the  balance  of  account  claimed  in  the  libel,  more  than  $2,000 
was  in  dispute,  at  the  time  of  the  decree  in  the  circuit  court,  unless  his  libel 
dainas  interest     UdaU  v.  Steamship  Ohio,  17  H.  17 . . .  .xxi.  344. 

15.  The  amount  necessary  to  the  jurisdiction  of  this  court,  is  the  sum  in- 
controversy  at  the  time  of  the  judgment,  and  interest  afterwards  cannot  be  con- 
sidered.    Knapp  v.  BankSf  2  H.  78 .  •  • .  xv.  87* 

16.  If  the  plaintiff  claims  on  the  record  more  than  $2,000,  and  recovers 
less  than  that  sum,  he  may  have  a  writ  of  error.     lb. 

17.  If  the  sum  or  value  in  dispute,  at  the  time  of  the  decree  in  the  circuit 
court,  exceeded  $2,000,  an  appeal  may  be  taken,  though  a  part  of  the  sum 
consists  of  interest  which  had  accrued  since  the  suit  was  instituted.  Bank  of. 
the  United  States  v.  Daniel,  12  P.  82 xii.  618. 

18.  Upon  a  bill  in  equity  to'  obtain  a  decree  for  a  sale  of  a  lot  of  land  to 
satisfy  an  alleged  lien  by  a  deed  of  trust,  the  matter  in  controversy  is  the 
amount  of  the  debt,  not  the  value  of  the  land  ;  so  that  the  plaintiff  cannot  ap- 
peal if  his  debt  claimed  is  below  the  requisite  sum.  Farmer^  Bank  of  Alex- 
andria  v.  B(H>f,  7  P.  168 x.  441. 

19.  Where  the  property  condemned  as  forfeited,  for  an  entry  under  a  false 
denomination,  was  of  greater  value  than  $2,000,  but,  if  the  duties  were  paid 
and  deducted  from  the  proceeds,  less  than  $2,000  would  remain  —  Seld,  that 
the  whole  value  of  the  property  was  the  amount  in  dispute,  and  the  claimant 
had  a  right  to  appeal.  United  States  v.  Eighty-four  Boxes  of  Sugar,  7  P.  458 
• . .  .x.  541. 

20.  Where  a  recovery  of  a  tract  of  land  was  had,  in  an  action  of  ejectment, 
and  a  writ  of  restitntion  was  awarded  of  a  small  portion  thereof,  of  less  value 
Chan  $2,000,  this  court  has  not  jurisdiction  of  a  writ  of  error  which  brings  up 
only  tbe  proceedings  touching  such  restitution.  Grant  v.  M^Kee,  1  P.  248 
. .  •  .  vii.  557. 

21.  In  replevin,  if  it  be  of  goods  distrained  for  rent,  the  amount  for  which 
airowry  is  made,  is  the  value  of  the  matter  in  controversy ;  and  if  the  writ  be 
issaed  to  try  the  title  to  property,  it  is  in  the  nature  of  detinue,  and  the  value 
di  the  article  replevied  is  the  value  of  the  matter  in  dispute,  under  the  acts 
eonceming  jurisdiction.     Peyton  v.  Robertson,  9  W.  527 . . . .  vi.  167. 

82.  Where  the  question  is  whether  property  of  greater  value  than  $2,000  is 
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liable  to  be  taken  in  execution  for  a  less  sum  than  $2,000,  the  latter  is  the 
amount  in  dispute,  and  there  can  be  no  appeal.  Boss  v.  PrerUuSf  3  H.  771 
....  xy.  639. 

23.  A  claim  in  a  libel  of  '*  $1,800  and  upwards,"  will  not  support  an  appeal 
Ohetf  v.  Suanuhip  Falcanj  17  H.  19 . . .  .xxi.  346. 

24.  Though  seamen  join  in  a  libel  in  the  admiralty,  the  matter  in  dispute  is 
seyeral  with  each  libellant,  and  the  claimant  can  appeal  onlj  in  regard  to  a 
separate  demand  by  a  seaman  exceeding  the  sum  of  $2,000.  Oliver  v.  Jkx- 
a$iderjQ  P.  143 x.  69. 

Ebbob,  E.  7. 

2.  FINiiLITT   OF  JUBGMENT   OB  DECBBE. 

Appeal,  A. ;  Error,  B. 

The  22d  section  of  the  judiciary  act,  authorizes  a  writ  of  error  only  after 
a  final  judgment  or  decree.    Rutherford  v.  Fisher,  4  D.  22 i.  818. 

3.  FOBMAL  PBOCEEDINOS. 

Appeal,  B.  D.  ;  Error,  A  C.  D. 

4.  OEBTIFIOATBS   of  DIYIBION  of  OPINION  UNDEB  THE  ACT   OF  APRIL  29, 

1802,  §  6,  (2  Stats,  at  Labos,  159.) 
Courts  of  the  United  States,  B.  a.  2. 

1.  The  whole  of  a  case  cannot  be  broken  up  into  points  and  sent  to  the 
court  on  a  certificate  of  diyision  of  opinion.  Luther  v.  Barderij  7  H.  1 . . . . 
zyii.  1. 

2.  Though  the  motion  on  which  a  question  arises,  where  the  judges  divide 
in  opinion,  was  an  appeal  to  their  discretion,  yet,  if  the  question  on  which  th^ 
divide  is  matter  of  strict  right,  this  court  has  jurisdiction,  and  will  decide  all 
the  points  necessary  to  a  decision  of  that  question,  if  they  arose  simul- 
taneously and  the  judges  differed  thereon.  United  States  v.  (Mie€tgo^  7  H. 
185 xvii.  82. 

3.  The  whole  case  appearing  to  have  been  broken  up  into  points  and  cer^ 
fled  to  this  court  under  a  pro  formd  division  of  opinion,  jurisdiction  does  not 
exist.     Webster  v.  Oooper,  10  H.  54 ... .  xvili.  295. 

4.  On  a  certificate  of  division  of  opinion,  this  court  cannot  inquire  whether 
the  parties  were  properly  before  the  circuit  court.  Wa^fman  v.  Sotithardj  10 
W.  1 vi.  311. 

5.  Where  the  opinions  of  the  judges  of  the  circuit  court  are  opposed,  this 
court  can  only  consider  the  single  question  upon  which  the  judges  below  di- 
vided in  opinion,  but  the  parties  will  not  be  precluded  from  bringing  a  writ  of 
error  upon  the  final  judgment  below,  and  the  whole  caiuse  will  then  be  before 
the  court.     Ogle  v.  Lee,  2  C.  33 i.  439. 

6.  Where,  on  opening  the  record,  it  appeared  to  contain  a  certificate  that 
the  judges  of  the  cii*cuit  court  for  Rhode  Island  district  had  difiered  in  opinion, 
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bat  the  point  on  which  thej  differed  was  not  stated,  the  case  was  remanded 
with  directions  to  proceed  according  to  law.  Wolf  v.  Ufiher^  3  P.  269 .... 
Tiii.  415. 

7.  A  difference  of  opinion  upon  a  motion  to  revive  a  suit  which  had  been 
abated,  being  an  application  to  the  discretion  of  the  court,  cannot  be  certified 
here.     Daviz  y.  Braden,  10  P.  286. . .  .xii.  123. 

8.  And  this  court  cannot  take  jurisdiction,  and  decide  whether  a  motion  to 
set  aside  a  judgment  on  a  bail  bond  ought  to  prevail,  though  the  various  ques- 
tions upon  which  the  motion  depended  are  separately  certified,  for  they  bring 
the  whole  case  before  this  court,  and  not  some  single  material  point,  occurring 
m  the  progress  of  a  trial.     White  v.  Turk^  12  P.  238 . . .  .xii.  711. 

9.  A  division  of  the  judges  of  the  circuit  court,  on  a  motion  for  a  new  trial, 
in  a  civil  or  a  criminal  case,  is  not  such  a  division  of  opinion  as  is  to  be  certi- 
fied to  this  court  for  its  decision.  United  Statei  v.  Daniel^  6  W.  542. . .  .v. 
157. 

10.  Though  this  court  does  not  regulate  the  discretion  of  the  court  below  as 
to  granting  a  new  trial,  yet  where  a  case  came  up  on  a  certificate  of  division 
of  opinion  whether  a  new  trial  should  be  granted,  and  the  division  was  upon 
the  same  points  raised  by  biUs  of  exception  taken  at  the  trial  and  contained  in 
the  record,  the  court  allowed  the  argument  to  proceed,  reserving  its  judg- 
ment until  a  writ  of  error  was  sued  out.  Grcmt  v.  JRaymandj  6  P.  218 ... . 
X.94. 

11.  The  counsel  for  the  prisoner  moved  the  court  to  instruct  the  jury,  that 
the  evidence  did  not  conduce  to  establish  his  guilt ;  the  judges  differed  as  to 
the  propriety  of  this  instruction  and  certified  their  difference.  Jffeld,  that  this 
transferred  the  whole  case,  and  was  not  within  the  act,  and  this  court  had  not 
jorisdiction.     United  Statei  v.  Bailey^  9  P.  267. . .  .xi.  354. 

12.  A  question  depending  on  the  discretion  of  the  circuit  court  cannot  be 
certified  to  this  court.  Smith  v.  Vau^han,  10  P.  366. . .  .xii.  163 ;  Packer  v. 
Mean,  10  P.  408 ... .  xii.  178. 

13.  This  court  has  not  jurisdiction  upon  a  certificate  of  division  respecting 
the  marshal's  poundage  on  an  execution.  Bank  of  the  United  Statei  v.  Oreen^ 
6  P.  26 X.  11. 

14.  Where  the  whole  case  has  been  sent  to  this  tourt,  upon  a  certificate  of 
division  of  opinion,  it  will  be  remanded  to  the  circuit  court.  Saundere  v. 
Gould,  4  P.  392. . .  .ix.  110. 

15.  This  court  has  not  jurisdiction  upon  a  certificate  of  division  of  opinion, 
pro  formd,  in  a  circuit  court,  entered  in  a  case  irregularly  transferred  there 
from  the  district  court     United  Statei  v.  Stone,  14  P.  524 ....  xiii.  642. 

16.  This  court  cannot  take  jurisdiction  upon  a  certificate  of  a  question  on 
which  the  opinions  of  the  judges  of  the  circuit  court  are  opposed,  upon  some 
proceeding  subsequent  to  the  decision  of  the  cause  in  that  court  Bevereaux 
V.  Marr,  12  W.  212 viL  131. 

17.  A  question,  whether  upon  all  the  fiusts  the  obligation  of  the  creditor 
to  give  notice  to  the  guarantor  has  been  complied  with,  is  not  proper  to  be 
certified  for  the  opinion  of  this  court  Adamt  v.  Jonei,  12  P.  207 ....  xii. 
69& 

18.  On  a  certificate  of  division  of  opinion,  if,  upon  inspecting  the  reoordi  it 
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appears  that  the  particular  point  or  points  upon  which  the  justices  of  the 
circuit  court  differed  in  opinion  are  not  distinctly  stated,  the  case  will  be 
dismissed  for  want  of  jurisdiction.  Sadler  v.  Ifoaver^  7  H.  646....xm 
333. 

19.  The  6th  section  of  the  act  of  1802,  gives  jurisdiction  to  this  court  oolj 
where  the  judges  of  the  circuit  court  differ  in  opinion  on  a  question  of  kw. 
Wilson  V.  Bamum,  8  H.  258 xvii.  579. 

20.  A  question  whether  a  machine  is  substantially  like  a  thing  patented 
eannot  be  certified  here.    Ih. 

21.  This  court  is  not  authorized  by  that  section  to  take  jurisdiction  upon  a 
certificate  that  the  judges  of  a  circuit  court  were  divided  in  opinion  upon  the 
question  whether  a  demurrer  was  well  taken.  The  particular  point  on  which 
there  was  a  division  must  be  stated.  United  SuOes  v.  BriggM^  5  H.  208 .... 
xvi.  360. 

22.  The  whole  case  cannot  be  broken  up  into  points,  some  of  which  may 
never  arise,  and  sent  to  this  court  upon  a  certificate  of  division  of  opinion. 
Nemmth  v.  Sheldon^  6  H.  41 . .  •  .xvL  595. 

5.  HABEAS   OORPUS  AND   StANDAMUB. 

(Sere  TBOSB  Titles.) 

A  writ  of  error  does  not  lie,  to  reexamine  the  judgm^it  of  a  ditoit 
court,  on  a  writ  of  habeoLB  corpus  ad  subjiciendum,  Barry  v.  Merceinj  5  H. 
103 xvi.  327. 

6.   GENERALLT. 

1.  An  action  at  law,  carried  by  writ  of  error  from  the  district  to  the  drcnit 
court  cannot  be  brought  here  by  appeal ;  nor  does  a  writ  of  error  from  this 
court  lie  in  such  a  case.  See  act  of  July  4, 1840,  §  3,  (5  Stats,  at  Large,  393.) 
Sarehet  v.  United  States^  12  P.  143 xii.  665. 

2.  No  writ  of  error  lies  to  the  supreme  court  of  the  United  States,  to  reverse 
the  judgment  of  a  circuit  court  in  a  civil  action,  whiph  has  been  carried  up  to 
the  circuit  court  from  the  district  court  by  writ  of  error.     United  States  v. 

Goodmn,  7  C.  lOS iL  472.    United  States  v.  Gordon,  7  C,  2S7 ...  Al  ^%. 

United  States  v.  Barker,  2  W.  395 iv.  149. 

3.  Though  a  record,  brought  by  a  writ  of  error  from  the  circuit  court  for 
Louisiana,  does  not  show  any  question  of  law  upon  which  this  court  can  pass, 
the  case  cannot  be  dismissed  for  want  of  jurisdiction  for  that  cause.  JRnor  ▼• 
TiUoUon,  1  H.  287 ... .  xiv.  613. 

4.  The  plaintiff  has  a  right  to  be  heard  on  the  question  whether  error 
appears  on  the  record.    lb. 

5.  A  decree  in  an  equity  cause,  brought  bj  appeal  from  the  district  eomi 
of  the  United  States  for  the  eastern  district  of  Louisiana,  was  reversed,  and  the 
eause  remanded,  for  the  reason  that  the  parol  evidence  did  not  appear  on  the 
record,  in  the  form  of  depositions.  Ifew  Orleans  v.  United  States,  5  P.  449 
. . . .  ix.  418. 

6.  A  writ  of  error  to  a  circuit  court,  to  remove  a  record  in  a  case  carried 
thidier  £ix>m  the  district  court  for  the  northern  district  of  Alabama,  under  the 
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act  of  February  6, 1839,  §  9,  can  issue  only  in  those  cases  in  which  it  may 
issue  when  cases  are  carried  to  the  circuit  from  the  district  courts,  under 
the  judiciary  act  of  1789,  and  by  the  act  of  July  4,  1840,  which  gave  a 
writ  o(  error  from  this  court  in  sach  cases.  Mayberry  v.  Thompson,  5  H.  121 
...  .xvi.  330. 

7.  By  the  act  of  May  26, 1824,  (4  Stats,  at  Large,  62,)  to  regulate  the  mode 
of  practice  of  the  courts  of  the  United  States  in  the  district  of  Louisiana,  con- 
gress has  not  altered  the  appellate  jurisdiction  of  this  court,  nor  attempted  to 
give  it  the  power  to  reexamine  the  facts  once  tried  by  a  jury  in  an  action  at 
law.     ParwM  v.  Bedford,  3  F.  433 viii.  474. 

e.    APPELLATE  FROM  DISTBIGT  OOUBTS. 

Makdamus  ;  Prohibition  ;  Public  Lands  of  thk  United  States,  ILL  D.  d* 

2,3. 

1.  An  appeal  does  not  lie  to  this  court  from  a  decree  of  a  district  court  in 
bankruptcy.     Orcewford  v.  Points,  13  H.  11 ... .  xix.  356. 

2.  The  record  of  the  district  court  for  the  northern  district  of  California,  in  a 
proceeding  to  confirm  a  Mexican  title,  did  not  show  that  the  land  lay  in  that 
district.  The  case  was  remanded.  Cervantes  v.  United  States,  16  H.  619 
....  xxi.  321. 

8.  This  court  has  jurisdiction  by  writ  of  error  of  the  proceedings  upon  a 
€09100^  filed  in  or  removed  to  the  district  court  of  the  United  States  for  Ken- 
tucky.    WUson  V.  Mason  ;  Mason  v.  WUson,  1  C.  45 ....  i.  346. 

# 

f.    APPELLATE   FROM   COURTS    OF   TERRITORIES    AND  THE  DISTRICT    OF 

COLUMBIA. 

1.  Under  the  act  of  March  26, 1804,  §  8,  (2  Stots.  at  Large,  285,)  this  court 
had  appellate  jurisdiction,  by  writ  of  error  to  the  district  court  of  the  territory 
of  Orleans.  Durousseau  y.  United  States,  6  C.  307....ii.  412.  Morgan  v. 
CkMender,  4  C.  370. . .  .ii.  139. 

2.  No  act  of  congress  has  authorized  a  writ  of  error  from  this  court  to  the 
general  court  of  the  northwestern  territory,  consequently  such  a  writ  was 
dismissed.     Clarke  v.  Bazadone^  1  C.  212 i.  396. 

3.  A  writ  of  error  to  the  supreme  court  of  the  territory  of  Wisconsin  was 
pending  in  this  court,  when  the  State  of  Wisconsin  was  admitted  into  the 
Union,  and  no  provision  was  made  by  any  act  of  congress  for  the  execution  of 
the  mandate  of  this  court  in  such  a  case,  by  any  inferior  court ;  Held,  1.  That 
as  the  territorial  court  had  ceased  to  exist,  and  no  court  had  been  empowered 
to  execute  the  mandate  of  this  court,  the  writ  must  be  dismissed ;  2.  That  as 
the  subject  of  the  suit  was  a  matter  not  within  the  judicial  power  o^  the  United 
States  within  a  State,  congress  could  not  empower  any  court  therein  to  execute 
the  mandate  of  this  court  after  the  admission  of  Wisconsin  into  the  Union. 
McIfuUy  V.  BaUy,  10  H.  72.   .  .xviii.  300. 

4:.  The  next  preceding  decision,  McNulty  v.  Batty,  10  H.  72,  affirmed  and 
iqpplied  to  this  case.    Preston  v.  Bracken,  10  H.  81 . . .  .xviii.  304. 

5.  A  writ  of  error  lies  from  an  order  of  the  circuit  court  for  the  District 
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of  Columbia,  quashing  an  inquisition  in  the  nature  of  a  writ  of  ad  qwd 
damnum.  Oustiss  v.  Georgetown  and  Alexandria  Turnpike  Oo,  6  C  238.... 
ii.  883. 

6.  This  court  has  jurisdiction  of  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  District  of  Columbia,  sued  out  bj  the  plaintiffs  in  a  peti* 
tion  for  freedom,  though  the  value  of  their  freedom  to  them  is  not  susceptible 
of  a  pecuniarj  estimate.     Lee  v.  Lee^  8  P.  44. ...  xi.  20. 

7.  The  act  of  February  27,  1801,  §  8,  gives  a  writ  of  error  to  the  circuit 
court  for  the  District  of  Columbia,  though  in  the  particular  case  all  right  of 
appeal  had  been  taken  away  by  the  legislation  of  the  State  of  Virginia.  Tonmg 
V.  Bank  of  Alexandria^  4  C.  384. . .  .ii.  149. 

8.  Upon  a  writ  of  error  to  the  circuit  court  for  the  District  of  Columbia, 
this  court  has  no  jurisdiction,  if  the  sum  awarded  be  less  than  $100,  although 
a  greater  sum  may  have  been  originally  claimed.  Wise  v.  OohmUncofh  Tun^ 
pike  Co.  7  C.  276...  .ii.  526. 

9.  This  court  has  no  jurisdiction  of  causes  brought  before  it,  upon  a  certifi- 
cate of  a  division  of  opinions  of  the  judges  of  the  circuit  court  for  the  District 
of  Columbia.  The  appellate  jurisdiction  of  this  court,  in  respect  to  that  court, 
only  extends  to  the  final  judgments  and  decrees  of  the  latter.  Sou  v.  TripUU^ 
3  W.  600 iv.  309. 

10.  An  appeal  lies  to  this  court  from  the  sentence  of  the  circuit  court  of  the 
District  of  Columbia,  affirming  the  sentence  of  the  orphans'  court  of  Alexandria 
county,  which  dismissed  a  petition  to  revoke  the  probate  of  a  wilL  Oartet^s 
Jffeirs  V.  Gutting^  8  C.  251 ...  .til.  114. 

11.  The  decision  of  the  orphans'  court  for  the  county  of  Washington,  in  the 
District  of  Columbia,  as  to  the  quantum  of  commissions  to  be  allowed  to  an 
executor,  is  conclusive,  and  no  appeal  lies.  NichoUe  v.  Hodges^  1  P.  562 
....  vii.  698. 

12.  The  supreme  court  has  not  jurisdiction  of  a  writ  of  error  to  the  circuit 
court  for  the  District  of  Columbia  in  a  criminal  case.  United  Staiee  v.  ifov, 
3C.  159....i.  550. 

.  13.  The  office  of  guardian  is  not  of  the  value  of  a  thousand  dollars,  and  do 
appeal  lies  from  the  circuit  court  for  the  District  of  Columbia  to  this  court  in  a 
ease  in  which  the  matter  in  controversy  is,  who  of  two  persons  shall  be 
guardian.    Ritchie  v.  Jfctiro,  2  P.  243. .  •  .viii.  104. 


B.    CIRCUIT  COURTS.    (Pbaoticb,  IL  A.  2.) 

a.    FBOM  THE  CHARACTERS  OF  THE  PARTIES. 

Injra^  F. 

1.  OEKEBALLT,  AND  HEREIN  OF  THE  NSOESSART  ATERHENTS  ON  THE 

RECORD.     (Equity,  B.  b.  1.) 

1.  Under  the  11th  and  20th  sections  of  the  judiciary  act,  the  drcait  courts  of 
the  United  States  have  jurisdiction  of  writs  of  right ;  if  the  value  of  the  land 
demanded  does  not  exceed  $500  it  affects  the  costs.  Oreen  v.  IMer^  8  C  229 
. ..  .iii.  104. 
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2.  A  citizen  of  Louisiana  may  be  saed  in  the  circuit  court  in  the  western 
district  of  Louisiana,  if  found  there,  though  he  resides  in  the  eastern  district. 
WMicken  v.  WM,  11  P.  25. . .  .xii.  325. 

3.  In  order  to  maintain  a  suit  in  the  circuit  court,  the  jurisdiction  must  ap- 
pear on  the  record  ;  as,  if  the  suit  is  between  citizens  of  different  States,  the 
citizenship  of  the  respective  parties  must  be  set  forth.  Sullivan  v.  MUton 
Steamboat  Gampanyy  6  W.  450 ....  v.  121. 

4.  It  is  not  necessary  to  aver  on  the  record,  that  the  defendant  in  the  circuit 
court  was  an  inhabitant  of  the  district,  or  was  found  therein  at  the  time  of  serv- 
ing the  writ.     Grade  v.  Palmer^  8  W.  699 ....  v.  547. 

5.  The  declaration  contained  no  averment  of  the  citizenship  of  the  defend- 
ant; but  in  joining  in  demurrer  the  plaintiff  averi'ed  the  defendant  to  be  a 
citizen  of  New  York ;  under  the  peculiar  circumstances  of  this  case  held  suffi- 
cient.    Bradstreet  v.  Thomas,  12  P.  59 . . .  .xii.  627. 

6.  It  must  appear  upon  the  record  that  the  character  of  the  parties  supports 
the  jurisdiction.  Mantalet  v.  Murray ,  4  C.  46. . .  .ii.  14.  Morgan  v.  Callen^ 
(fer,4C.  870....iL189. 

6  a.  And  where  the  record  did  not  show  that  the  court  below  had  jurisdic- 
tion, the  decree  of  that  court  for  the  complainants  was  reversed.  WaUen  v. 
WUUoMM,  7  C.  602. . .  .ii.  688. 

7.  An  averment  that  the  plaintiff  is  an  alien,  and  the  defendants  ''The 
Pennsylvania  Railroad  Company,"  without  saying  whether  a  corporation  or 
not,  will  not  support  the  jurisdiction.  Piquignot  v.  Pennsyhama  Railroad 
Company,  16  H.  104. . .  .xxi.  44. 

8.  If  the  record  contain  proper  averments  of  citizenship  to  give  the  circuit 
court  jurisdiction,  they  can  be  traversed  only  by  a  plea  to  the  jurisdiction. 
WichUffe  V.  Owings,  17  H.  47 xxi.  357. 

9.  An  allegation  that  the  lessor  of  the  plaintiff  is  a  citizen  of  the  State  of 
Missouri  is  sufficient,  without  an  averment  that  Missouri  is  one  of  the  United 
States.      Wright  v.  HoUingsworik's  Lessee,  1  P.  165. . .  .vii.  515. 

10.  An  averment  that  the  defendant  is  a  naturalized  citizen  of  the  United 
States,  and  resides  in  Louisiana,  and  the  plaintiff  is  a  citizen  of  France,  is 
sufficient  to  give  jurisdiction  to  a  circuit  court.  Gassies  v.  BaUon,  6  P.  761 
...  .X.  366. 

11.  An  averment  that  the  plaintiff  is  a  citizen  of  Maryland,  and  the  defend- 
ant a  citizen  or  resident  of  Louisiana,  is  not  sufficient  to  show  that  the  court 
has  jurisdiction,  and  the  defect  is  not  cured  by  the  plea  that  both  the  plaintiff 
and  defendant  are  citizens  of  Louisiana.  Brown  v.  Keene,  8  P.  112...  .xi. 
41. 

12.  In  Alabama,  if  an  action  be  brought  on  a  joint  promissory  note  agiiinst 
two  makers,  and  one  is  not  found,  the  plaintiff  may  discontinue  against  the  lat- 
ter and  proceed  against  the  one  served  ;  if  he  does  so,  an  averment  in  the  writ 
only,  of  the  citizenship  of  the  one  not  proceeded  against,  is  sufficient.  Smiih 
V.  Cktpp,  15  P.  125 xiv.  47. 

IS.  The  citizenship  of  the  parties  was  averred  in  the  title  of  the  bill,  but 
not  in  the  bill  itself.  Held,  that  the  court  had  not  jurisdiction.  Jackson  v. 
A^Uon,  8  P.  148 xi.  53. 

CUBT.  DIG.  25 
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2.   ALIENS. 

1.  Although  the  plaintiif  be  described  in  the  proceedings  as  an  alien,  vet 
tlit^  defendant  must  be  expressly  stated  to  be  a  citizen  of  some  one  of  the 
United  States.  Otherwise,  the  courts  of  the  United  States  have  not  jurisdic- 
tion in  the  case.     Hodgson  v.  Bowerbank^  5  C.  803 . . . .  ii.  273. 

2.  The  courts  of  the  United  States  have  not  jurisdiction  between  a]ieD& 
Monialet  v.  Murray^  4  C.  46...  .ii.  14.  Morgan  y.  GaUender,  4  C.  370.... 
ii.  139. 

3.  The  courts  of  the  United  States  have  jurisdiction  in  a  case  between  citi- 
zens of  the  same  State,  if  the  plaintiffs  are  only  nominal  plaintiffs  for  the  use 
of  an  alien.     Brotene  v.  Skrode,  5  C.  303 . . . .  ii.  273. 

4.  The  parties  to  an  equity  suit  must  be  so  described  on  the  record  as  to 
show  that  the  court  has  jurisdiction.  It  is  not  enough  that  an  alien  is  a  party; 
the  other  party  must  be  a  citizen.     Mossman  v.  Bigginson^  4  D.  12. . .  .i.  313. 

5.  The  circuit  court  has  not  jurisdiction  where  the  record  alleges  the  plain- 
tiff to  be  an  alien,  and  is  silent  as  to  the  citizenship  of  the  defendants.  Jad> 
fo«  V.  Tkoentymanj  2  P.  186 ....  viii.  61. 

6.  If  an  alien  and  a  citizen  join  in  a  suit  against  defendants,  whom  the  citi- 
zen plaintiff  is  not  competent  to  sue,  and  thereupon  the  citizen  plaintiff's  name 
is  stricken  out,  the  court  has  jurisdiction,  and  may  proceed  to  a  decree.  Ocnt^ 
(My  V.  Taylor,  2  P.  556 viii.  210. 

Alien,  C.  14. 

3.  citizens  op  different  states,  and  herein  op  corporations. 

(Equity,  B.  b.  1.) 

1.  The  fact  that  the  plaintiff  is  a  citizen  of  a  Territory,  and  the  defendant 
of  a  State,  does  not  enable  the  courts  of  the  United  States  to  take  jurisdicti(»L 
Corporation  of  New  Orleans  v.  Winter,  1  W.  91 . . .  .iii.  476. 

2.  Nor  do  the  further  facts,  that  some  of  the  joint  plaintiffs,  who  might  ha?e 
sued  severally,  are  citizens  of  one  State  and  the  defendant  of  another  State. 
lb. 

8.  If  a  judgment  at  law  be  recovered  in  a  circuit  court,  the  defendant  in  the 
judgment  may  file  a  bill  in  that  court  to  enjoin  the  judgment  against  the  rep- 
resentative of  the  plaintiff  in  the  judgment,  though  that  representative  be  a 
citizen  of  the  same  State  as  the  defendant  tn  the  judgment ;  it  is  but  a  condn- 
nation,  in  substance,  of  the  original  suit.     Dunn  v.  Clarke,  8  P.  1 . . . .  xi.  1. 

4.  If  other  parties  are  made  by  the  bill,  and  different  interests  involved,  it 
is,  as  to  them,  an  original  suit,  and  the  jurisdiction  of  the  court  must  depend 
upon  their  liability  to  be  sued  by  the  plaintiff,  as, in  other  cases.     Ih. 

5.  When  the  jurisdiction  of  the  court  below  depends  on  the  citizenship  of 
the  parties,  if  the  record  does  not  show  the  necessary  citizenship,  the  judgment 
will  be  reversed  for  want  of  jurisdiction.     Bingham  v.  Cahot,  3  D.  382 . . .  .i. 

267.    Emory  v.  Greenough,  3  D.  369 i.  265.    Turner  v.  EnrUh^  4  D.  7 

i.  311.     Abercrombie  v.  Dupuis,  1  C.  343 . . .  .i.  422.     Wood  v.  Wagnon^  2  C. 
9....i.  427. 

6.  If  a  new  party  and  subject-matter  are  brought, before  the  court  by  a  sup- 
plemental bill,  it  must  show  that  the  court  has  jurisdiction  by  reason  of  the 
citizenship  of  the  parties  to  that  bill.     Course  v.  Stead,  4  D.  22 i.  319. 
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7.  Where  the  interest  is  jomt,  each  of  the  persons  oonoemed  in  that  interest 
must  be  competent  to  sae,  or  liable  to  be  sued  in  the  courts  of  the  United 
States,  to  sustain  the  jurisdiction,     drawbridge  v.  OurHss,  3  C.  267 ....  i.  575. 

8.  Where  the  interest  is  not  joint,  the  court  gives  no  opinion.     lb. 

9.  The  circuit  oouit  has  not  jurisdiction  of  a  case  in  which  a  corporation  is 
defendant,  if  the  record  contains  no  averment  concerning  the  citizenship  of  the 
corporators;.  Breithaupt  v.  Bank  of  the  State  of  Georgia,  1  P.  238 ....  vii. 
551. 

10.  Whether  a  corporation  aggregate  can  be  sued  in  the  courts  of  the  United 
States  depends  upon  tlie  citizenship  of  its  members.  Hope  Insurance  Com' 
pony  V.  Bocxrdman,  5  C.  57 . .  • .  ii.  200.  Bank  of  the  United  States  v.  DeveattXf 
5C.  61....ii.  194. 

11.  A  plea  that  two  of  the  corporators  are  citizens  of  the  same  State  as  the 
plaintiff,  defeats  the  jurisdiction.  Commercial  and  Railroad  Bank  of  Vicks" 
hurg  V.  Slocomb,  14  P.  60. . .  .xiii.  346. 

12.  The  act  of  February  28,  1839,  §  1,  (5  Stats,  at  Large,  321,)  has 
wrought  no  change  in  the  jurisdiction  of  the  circuit  courts,  as  respects  the  char- 
acter of  parties ;  it  only  obviates  difficulties  arising  from  inability  to  join,  or 
serve  those,  not  liable  to  be  sued  by  the  plaintiff,  or  not  within  reach  of  pro- 
oess.    lb. 

13.  A  railroad  corporation,  chartered  by  the  State  of  South  Carolina,  to 
bnild  and  manage  a  railroad  in  that  State,  may  be  sued  by  a  citizen  of  New 
Tork,  in  the  circuit  court  of  the  United  States  for  the  district  of  South  Caro- 
lina, although  some  of  the  owners  of  shares  of  the  capital  stock  are  not  citi- 
zens of  South  Carolina,  and  the  State  of  South  Carolina  owned  some  of  the 
shares.  LouisviUe,  Cincinnati,  and  Charleston  Railroad  Company  v.  Letsont 
2  H.  497.... XV.  193. 

14.  The  jurisdiction  of  the  circuit  courts  of  the  United  States  where  a  cor* 
poration  is  a  party,  reexamined  and  held  to  attach,  where  the  averment  on  the 
record  shows  that  a  citizen  of  one  State  sues  a  corporation^  created  by  the  leg- 
islature of  another  State.  Marshall  v.  Baltimore  and  Ohio  Railroad  Company, 
16H.  314....xxi.  153. 

15.  A  plea  to  the  jurisdiction  of  the  circuit  court  must  show  that  the  parties 
were  citizens  of  the  same  State,  at  the  time  the  action  was  brought,  and  not 
merely  at  the  time  of  the  plea  pleaded.  The  jurisdiction  depends  upon  the 
state  of  things  at  the  time  of  the  action  brought ;  and  after  it  is  once  vested,  it 
cannot  be  ousted  by  a  subsequent  change  of  residence  of  either  of  the  parties. 
MoUan  v.  Torrance,  9  W.  537 vi.  172. 

16.  If  a  real  conveyance  of  land  has  been  made  to  a  citizen  of  another  State, 
who  brings  his  action  therefor,  it  is  of  no  importance  that  the  grantor  was 
induced  to  convey  because  he  thought  his  title  would  be  held  good  in  a  court 
of  the  United  States,  and  bad  in  a  court  of  the  State,  nor  that  the  conveyance, 
though  in  form  absolute,  was  really  but  a  mortgage.  McDonald  v.  Smalley^ 
IP.  620....  vii.  732. 

17.  If  a  mortgage  be  actually  sold  and  assigned  so  as  to  make  the  complain* 
ant  the  real  owner  thereof,  he  may  sue  in  a  circuit  court  of  the  United  States, 
though  one  inducement  to  sell  and  to  assign  was  to  vest  the  title  in  one  able  to 
bring  a  suit  in  that  court.     Smith  v.  Kemochen,  7  H.  198 ... .  xviL  90. 
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18.  AUter^  if  the  assignor  continues  the  real  owner.    3, 

19.  But  this  must  be  pleaded  to  the  jurisdiction ;  it  is  waived  hy  a  plea  id 
bar.  3, 

20.  The  jurisdiction  of  the  circuit  court,  having  once  vested,  cannot  be  de- 
vested hj  a  change  of  domicile  of  one  of  the  parties,  pendente  lite,  Mor^'t 
Heirs  v.  Morgan^  2  W.  290 iv.  110. 

21.  Where  M'B.,  a  citizen  of  Kentucky,  brought  a  suit  in  equity,  in  the  cir- 
cuit court  of  Kentucky,  against  C.  C,  stated  to  be  a  citizen  of  Virginia,  and  K 
J.,  and  S.  E.,  without  any  designation  of  a  citizenship ;  all  the  defendants  ap- 
peared and  answered  ;  and  a  decree  was  pronounced  for  the  plaintiff ;  it  was 
held,  that  if  a  joint  interest  vested  in  C.  C,  and  the  other  defendants,  the  court 
had  no  jurisdiction  over  the  cause.  But  that  if  a  distinct  interest  vested  in  C 
C,  so  that  substantial  justice,  (so  far  as  he  was  concerned,)  could  be  done  with- 
out affecting  the  other  defendants,  the  jurisdiction  of  the  court  might  be  exer- 
cised as  to  him  alone.     Oameron  v.  M*RobertSy  3  W.  591 .  • .  .iv.  303. 

Citizen,  7. 

4  assignees,  indobsees,  executors,  and  administrators,  and  nominal 

plaintiffs. 

1.  The  11th  section  of  the  judiciary  act,  touching  the  right  of  assignees 
of  choees  in  action,  does  not  apply  to  executors  or  administrators.  Thej 
may  sue  citizens  of  other  States,  though  their  testators  or  intestates  were 
citizens  of  the  same  State  as  the  defendants.     OhUdrest  v.  Emory^  8  W.  G42 

....  V.  530. 

2.  In  a  count  on  a  negotiable  note  by  the  executor  of  the  surviving  partner 
of  the  firm  to  which  the  note  was  payable,  it  is  not  necessary  to  state  the  names 
of  the  persons  who  composed  the  firm.  lb, 

3.  The  statute  of  Mississippi,  requiring  payees  and  indorsees  to  be  joined  in 
a  suit  by  the  holder  of  a  promissory  note,  will  not  enable  an  indorsee  to  sue  the 
maker  and  indorser  in  a  circuit  court  of  the  United  States,  if  the  maker  and 
payee  were  citizens  of  the  same  State.  Dramgooh  v.  Farmers  and  Merchants* 
Bank  of  Mississippi,  2  H.  241 . . .  .xv.  108. 

4.  The  11th  section  of  the  judiciary  act,  makes  it  necessary  to  state  on  the 
record  the  citizenship  of  the  payee  of  a  negotiable  note  sued  on  by  an  indorsee. 
Turner  v.  Bank  of  North  America,  4  D.  8. . .  .i.  311. 

5.  An  indorsee  of  a  promissory  note,  who  resides  in  a  different  State,  may  sae, 
in  the  circuit  court,  his  immediate  indorser,  residing  in  the  State  in  which  the 
suit  is  brought,  although  that  indorser  be  a  resident  of  the  same  State  with  the 
maker  of  the  note.    MbUan  v.  Torrance,  9  W.  537 ....  vL  172. 

6.  But  where  the  suit  is  brought  against  a  remote  indorser,  and  the  plam- 
tiff,  in  his  declaration,  traces  his  title  through  an  intermediate  indorser,  he  mast 
show  that  this  intermediate  indorser  could  have  sustained  his  action  in  the  cir^ 
cuit  court.  lb. 

7.  Under  the  11th  section  of  the  judiciary  act,  the  assignor  of  a  db<f 
in  action,  not  negotiable,  is  to  be  deemed  the  party  plaintiff,  and  if  he  is  com- 
petent to  sue  the  defendant,  tiie  court  has  jurisdiction.  Irvine  v.  Lownf,  14 
P  293 ... .  xiii.  467. 
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8.  AUtevy  where  the  nominal  plaintiff  acts,  hj  a  provision  of  statute  law,  as  a 
mere  conduit  to  the  real  party  in  interest,  as  in  Brown  v.  Strode,  5  Cranch,  303. 
R 

9.  The  assignee  of  a  hond  and  mortgage  who  comes  into  a  court  of  equity  to 
obtain  payment  of  the  debt,  brings  ^a  suit  to  reooyer  the  contents  of  a  chose  in 
action^  within  the  meaning  of  the  11th  section  of  the  judiciary  act  of  1789, 
and  must  show  that  his  assignor  was  competent  to  sue  the  defendant  in  the  dr- 
coit  court     Sheldon  v.  SiS,  8  H.  441 . . .  .xvii.  651. 

10.  An  indorsee,  a  citizen  of  one  State,  may  sue  an  indorser,  a  citizen  of 
another  State*    JSvwis  v.  Gee^  11  P.  80 xii.  344. 

11.  Under  the  11th  section  of  the  judiciary  act,  if  the  payee  and  maker  of 
a  promissory  note  were  both  aliens,  the  indorsee  cannot  sue  in  the  courts  of  the 
United  States.    Jfontaiet  v.  Murray,  4  C.  46. . .  .ii.  14. 

12.  A  general  assignee  of  the  effects  of  an  insolvent  cannot  sue  in  the  fed- 
eral courts,  if  his  assignor  could  not  have  sued  in  those  courts.  Sere  v.  Pitotj  6 
C.d32....iL42d. 

13.  An  assignment  of  a  note  payable  to  bearer,  by  delivery  only,  without 
indorsement,  is  not  within  the  11th  section  of  the  judiciary  act,  and  it  is  not 
necessary  to  aver  the  citizenship  of  the>  assignor.  Smith  v.  Clapp,  15  P.  125 
....  xiv.  47. 

14»  Under  the  11th  section  of  the  judiciary  act,  the  indorsee  of  a  negotiable 
promissory  note  cannot  sue  in  the  circuit  court,  if  the  maker  and  payee  were, 
at  the  time  the  action  was  brought,  citizens  of  the  same  State.  Gibson  v.  Chew, 
16  P.  315 xiv.  316. 

15.  The  circuit  court  has  jurisdiction  of  a  suit  brought  by  the  indorsee  of 
a  promissory  note,  who  is  a  citizen  of  one  State,  against  the  indorser,  who 
is  a  citizen  of  a  different  State,  whether  a  suit  could  be  brought  in  that  court 
by  the  indorser,  against  the  maker,  or  not.  Young  v.  Bryan,  6  W.  146. .. . 
V.  43. 

16.  The  payee  of  a  note,  at  its  date,  was  a  citizen  of  the  same  State  as  the 
maker ;  subsequently,  he  became  a  citizen  of  another  State,  and  then  indorsed 
the  note  to  a  citizen  of  the  latter  State.  JHiM,  that  the  indorsee  might  sustain 
an  action  in  the  circuit  court  in  his  own  name,  the  case  not  being  within  the  ex- 
ception in  the  11th  section  of  the  judiciary  act.  Kirhnan  v.  HamiUon, 
6  P.  20 X.8. 

17.  To  support  an  action  of  replevin  to  recover  bank  bills,  it  is  not  necessary 
to  show  that  the  plaintiflfe'  assignor  could  have  sued,  though  the  title  to  the  bills 
was  conveyed  to  the  plaintiff  after  they  were  taken  and  while  they  were  de- 
tained by  the  defendant    Deshkr  v.  Dodge,  16  H.  622 xxi.  321. 

18.  The  11th  section  of  the  judiciary  act  of  1789  does  not  apply  to  an 
action  to  recover  the  note  itself,  but  to  an  action  to  recover  its  contents.    Ih, 

19.  Under  the  practice  of  Louisiana,  if  the  petition  aver  that  the  note  de- 
clared on  was  made  payable  to  the  petitioner  and  a  third  person,  solely  for  the  use 
of  the  petitioner,  he  is  not  to  be  treated  as  an  assignee  of  the  note,  and  need  not 
aver  that  such  third  person  was  competent  to  sue,  in  order  to  bring  the  case 
within  the  exception  in  the  11th  section  of  the  judiciary  act  M^Micken  v. 
Webb,  11  P.  25.... xii.  325. 

20.  A  bill  of  revivor  is  but  a  continuation  of  the  original  suit ;  and  if  the 

25* 
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plaintiff  was  competent  to  sue  the  defendant  in  the  dicait  coart,  his  administn- 
tor,  though  a  citizen  of  the  same  State  as  the  defendant,  may  revive  it  C^arh 
V.  Mattkewson,  12  P.  164. . .  .xii.  674. 

21.  Under  the  dlst  section  of  the  judiciary  act,  an  executor  or  admimstra- 
tor  of  a  deceased  party  has  power  to  prosecute  or  defend  an  action  by  or 
against  the  deceased,  without  regard  to  his  own  citizenship ;  and  this  law  is 
constitutional.     lb, 

22.  The  circuit  court  has  jurisdiction,  under  the  11th  section  of  the  judidaiy 
act  of  1789,  of  a  suit  in  the  name  of  the  governor  of  a  State  on  a  sheriff's  bond 
to  the  governor,  if  the  parties  beneficially  interested  in  that  suit  be  citizens  of 
another  State,  and  competent  to  sue  the  defendant.    JITNuU  v.  Bland^  2  H.  9 

....  Xv.  X. 

23.  A  citizen  of  one  State  having  the  legal  title,  may  sue  a  citizen  of  another 
State  in  a  circuit  court,  without  reference  to  the  citizenship  of  the  plamtifi 
eestais  qtie  trust.     Bcfanafw  v.  WiUianu,  3  H.  574 ....  xv.  558. 

24.  A  marshal,  even  after  he  has  gone  out  of  office,  is  competent  to  sue,  in  a 
eourt  of  the  United  States,  on  an  attachment  bond,  citizens  of  the  State  of  which 
he  is  himself  a  citizen,  averring  on  the  record  that  the  suit  is  brought  for  the 
benefit  of  the  plaintiffs  in  the  original  action,  and  that  they  are  citizens  of 
another  State.     Huffy.  HtUckiruon,  14  H.  586 . .  •  .xx.  354. 

25.  As  the  Bank  of  the  United  States  does  not  derive  its  capacity  to  sue  from 
the  judiciary  act,  it  is  not  affected  by  the  prohibition  contained  in  the  lltfa 
section  of  that  act  concerning  suits  by  assignees,  nor  is  the  citizenship  of  those 
interested  to  be  regarded.  Bank  of  the  United  States  v.  Pkmber^  Beak  ef 
Georgia,  9  W.  904 vi.  304. 

Bills,  &c.  A.  2 ;  Omnia  rite  esse  acta. 

b.    FROM  THE  SUBJECT  MATTER. 
1.      CrVIL   CASES   ARISING  T7NDER   LAWS   OF  THE   UNITED    STATES. 

1.  In  an  action  of  debt,  by  John  Tyler,  President  of  the  United  States,  as 
successor  in  office  of  Martin  Van  Buren,  founded  on  bonds  alleged  to  have  been 
made  by  the  defendants  to  M.  B.  and  his  successors  for  the  use  of  the  drphao 
children  provided  for  in  a  treaty  with  the  Choctaw  Indians,  upon  a  demurrer  to 
the  declaration,  it  was  held :  1.  That  it  was  not  cause  of  special  demurrer  that 
the  citizenship  of  the  plaintiff  was  not  shown  on  the  record.  2.  Nor  that  the 
piaictiff  sued  as  successor.  3.  Nor  that  the  parties  for  whose  use  the  action 
was  brought  are  not  named.  4.  Nor  that  there  was  no  act  of  Congress  requir- 
ing the  bonds  to  be  taken.  5.  Nor  that  the  taking  of  the  bonds  by  the  Presi- 
dent was  without  actual  consideration.  6.  That  where  a  demurrer  in  abatement 
of  the  action  is  taken,  and  overruled,  the  judgment  lor  the  plaintiff  is  final 
Tyhr  v.  Hamd,  7  H.  573 xvii.  300. 

2.  Under  the  act  of  March  3,  1815,  (3  Stats,  at  Large,  245,  §  4,)  tiie 
circuit  courts  of  the  United  States  have*  jurisdiction  of  suits  by  the  postmastei^ 
general,  upon  official  bonds  of  postmasters.  Postmaster'Cknwal  of  the  United 
States  V.  JSarkf,  12  W.  136 . . . .  viL  86. 

3.  Though  Evans's  patent  was  granted  pursuant  to  tiie  special  act  for  his  re- 
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lief,  it  was  also  pnrsoant  to  the  general  patent  acts  then  in  force ;  and  therefore, 
under  the  act  of  April  17,  1800,  (2  Stats,  at  Large,  37,)  the  circuit  court  of  the 
United  States  had  jurisdiction,  though  both  parties  were  citizens  of  the  same 

State.     Bvans  v.  Eaton,  3  W.  454 iv.  260. 

4.  The  charter  of  the  Bank  of  the  United  States  does  not  enable  that  bank  to 
sue  in  the  courts  of  the  United  States.  £ank  of  the  Dnited  States  y.  Deveaux^ 
5C.  61....iL  194. 

Bank  of  the  United  States,  2. 

2.  CBDCBS  UNDEB  LAWS   OF  THE  UNITED   STATES. 

As    TO    TSBRITOEIAL    EZTENT  OF    JURISDICTION,    860    Infra^  F;    LaW  OF    NA- 
TIONS, B.;  PiBACT,  10. 

8.   OFFENCES   AT   COMMON  LAW. 

1.  The  courts  of  the  United  States  have  no  common-law  jurisdiction  in  cases 
of  libel  against  the  government  of  the  United  States.  United  States  v.  Hudson^ 
7C.  82....ii.  445. 

2.  But  they  have  the  power  to  fine  for  contempts,  to  imprison  for  contumacj, 
and  to  enforce  the  observance  of  their  orders.     Ih. 

3.  Qtuerey  whether  the  courts  of  the  United  States  have  jurisdicti<m  of 
offences  at  common  law  against  the  United  States.     United  States  v.  Coolidge^ 

1  W.  415....iii.  612. 

4.   LANDS   CLAIMED   UNBEB  DIFFERENT   STATES. 

1.  The  jurisdiction  of  the  circuit  courts  of  the  United  States  extends  to  a  case 
between  citizens  of  Kentucky,  claiming  lands  exceeding  the  value  of  five  hun- 
dred dollars,  under  different  grants,  the  one  issued  1>j  the  State  of  Kentucky, 
and  the  other  by  the  State  of  Virginia,  but  upon  warrants  issued  by  Virginia, 
and  locations  founded  thereon,  prior  to  the  separation  of  Kentucky  from  Vir- 
ginia. It  is  the  grant  which  passes  the  legal  title  to  the  land ;  and  if  the  con- 
troversy is  founded  upon  the  conflicting  grants  of  different  States,  the  judicial 
power  of  the  courts  of  the  United  States  extends  to  the  case,  whatever  may 
have  been  the  equitable  title  of  the  parties  prior  to  the  grant.    Colson  v.  Lewis^ 

2  W.  577.... iv.  140. 

o.    WBITS  OF  EBBOB  AND  APPEALS  FBOM  DISTBIOT  OOUBTS. 

1.  By  the  10th  section  of  the  judiciary  act  of  1789,  writs  of  error  He  from 
decisions  of  the  district  court  for  the  Maine  district,  to  the  circuit  court  of  Massa- 
sachusetts,  in  the  same  manner  as  from  other  district  courts  to  their  respective 
circuit  courts  ;  notwithstanding  that  the  district  court  of  Maine  has  all  the 
original  jurisdiction  of  a  circuit  court  United  States  v.  Weeks,  5  C.  1 . . . .  ii. 
172. 

2.  In  all  cases  where  the  district  court  of  Maine  acts  as  a  district  court,  the 
appeal  is  to  the  circuit  court  for  the  district  of  Massachusetts.  Sloop  SaUy  v. 
UniUd  States,  5  C.  372 ii.  299. 

3.  A  circuit  court  has  no  authority  to  issue  a  certiorari,  or  other  compulsory 
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process,  to  the  district  court,  for  the  removal  of  a  cause  from  that  jurisdictioo, 
before  a  final  judgment  or  decree  is  pronounced.  PaUersim  v.  UrdUd  S(ata, 
2  W.  221 iv.  88. 

4.  In  such  a  case,  the  district  court  may,  and  ought,  to  refuse  obedience  to 
the  process  of  the  circuit  court,  and  either  party  may  move  the  circuit  court  for 
a  procedendo f  aAer  the  transcript  of  the  record  is  removed  into  that  court,  or 
may  pursue  the  cause  in  the  district  court,  as  if  it  had  not  been  removed.    Ih. 

5.  But  if  the  party,  instead  of  properly  taking  advantage  of  the  irregulaiitj 
m  the  proceedings,  enters  his  appearance  in  the  circuit  court,  takes  defence,  and 
pleads  to  issue,  it  is  too  late,  afler  verdict,  to  object  to  the  irregularity,  and  the 
supreme  court  will,  on  error,  consider  the  cause  as  an  original  suit  in  the  circait 
court.     lb. 

d.  OASES  REMOVED  FROM  STATE  COURTS. 
State  Courts,  &c.  B. 

1.  Under  the  12th  section  of  the  judiciary  act,  the  defendant  has  a  right  to 
remove  the  action  from  a  state  to  a  circuit  court,  if  the  sum  demanded  in  the 
declaration  exceed  five  hundred  dollars ;  and  he  cannot  be  deprived  of  that 
right  by  an  amendment  reducing  that  sum,  allowed  by  the  state  court  after 
the  right  of  removal  was  complete.  Kanouse  v.  Martin,  15  H.  198.... 
XX.  467. 

2.  After  the  right  of  removal  is  complete,  any  proceedings  of  the  state  ooort 
in  the  cause,  are  erroneous ;  and  without  a  plea  to  the  jurisdiction,  a  court  of 
error  should  examine  the  proceedings  for  removal  and  reverse  the  judgment 
Ih. 

8.  The  courts  of  the  United  States  are  not  bound  by  the  removal  of  suits 
from  a  state  court ;  they  may  remand  them,  if  sufficient  grounds  for  their  juris- 
diction do  not  appear.     UrUtiqui  v.  J^Arbel,  9  P.  692 . . . .  xi.  532. 

C.    DISTRICT  COURTS. 

1.   EXTENT   OF  ADMIRALTT  JURISDICTION.       (See  AdUIRALTT,  A.) 

2.   CrVIL  JURISDICTION. 

Bankrupt  Laws,  D.  ;  Pbnaltibb  and  Forfeitures,  C.  ;  Public  Lands  of  the 

United  States,  in.  D.  d.  2,  8  ;  Revenue  Laws,  F. 

1.  Every  district  court  of  the  United  States  possesses  all  the  powers  of  a 
court  of  admiralty,  both  instance  and  prize,  and  may  award  restitution  of  prop- 
erty claimed  as  prize  of  war  by  a  foreign  captor.  Gla9S  v.  Sloop  BeUey,  3  D. 
6....i.  74 

*2.  The  district  court  cazmot  take  jurisdiction  of  a  libel  for  damages,  in  case  of 
a  capture  as  prize,  by  a  foreign  belligerent  power  on  the  high  seas,  the  captured 
vessel  not  being  within  the  United  States,  but  infra  prcesidia  of  the  captors. 
United  States  v.  Peters,  8  D.  121 L  127. 

3.  A  writ  of  prohibition  issued.     lb. 

4.  K  a  captured  vessel  is  abandoned  at  sea  by  the  captors,  and  being  thus 
derelict,  is  taken  possession  of  by  a  neutral  and  brought  into  a  neutral  port»  and 
libelled  for  salvage,  the  district  court  has  jurisdiction  to  entertain  such  libel,  and 
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ex  neeesiitaief  may  also  abjudicate  upon  the  oonflicting  claims  of  the  captors 
and  former  owners,  to  the  surplus  in  the  registry.  M^Donough  v.  Dannery,  8 
D.  188.... i.  163. 

5.  In  such  a  case  the  claim  of  the  captors  was  allowed,  as  no  neutral  nation 
can  impugn  or  destroy  the  right  vested  in  the  belligerent  by  the  capture.     Ih, 

6.  The  district  court  of  that  district  in  which  a  seizure  is  made  on  land,  has 
jurisdiction  to  tty  the  question  of  forfeiture,  under  the  9th  section  of  the  judi- 
ciary act     Keene  y.  United  States,  5  G.  304 . . . .  ii.  274. 

7.  The  courts  of  the  United  States  have  exclusive  jurisdiction  of  all  seizures 
anthorized  to  be  made  on  land  or  water,  for  a  breach  of  the  laws  of  the  United 
States ;  and  any  intervention  of  a  state  authority  which,  by  taking  the  thing 
seized  out  of  the  hands  of  the  United  States  officer,  might  obstruct  the  exercise 
of  this  jurisdiction,  is  unlawful.     Slocum  v.  Mayherryj  2  W.  1 iv.  1. 

8.  In  such  a  case,  the  court  of  the  United  States,  having  cognizance  of  the 
seizure,  may  enforce  a  redelivery  of  the  thing,  by  attachfnent  or  other  summary 
process.    Ih. 

9.  The  question  under  such  a  seizure,  whether  a  forfeiture  has  been  actually 
incurred,  belongs  exclusively  to  the  courts  of  the  United  States,  and  it  depends 
upon  the  final  decree  of  such  courts  whether  the  seizure  is  to  be  deemed  right- 
ful or  tortious.     Ih* 

10.  But  this  applies  only  to  cases  in  which  some  law  authorizes  a  seizure 
of  the  subject    Ih, 

11.  If  the  seizing  officer  refuse  to  institute  proceedings  to  ascertain  the  for- 
feiture, the  district  court  may,  upon  application  of  the  aggrieved  party,  compel 
the  officer  to  proceed  to  abjudication,  or  to  abandon  the  seizure.    Ih. 

12.  If  a  seizure  be  made  on  the  high  seas,  or  on  waters  within  the  jurisdic- 
tion of  a  foreign  state,  the  district  court  for  the  district  into  which  the  property 
is  brought,  and  in  which  proceedings  are  instituted,  has  jurisdiction.  The 
Merino,  The  QmgtihjUum,  The  Louieoj  9  W.  391 vi.  102. 

13.  The  district  courts  of  the  United  States  have  jurisdiction  of  questions 
of  marine  trespass  by  privateers,  independent  of  the  special  provisions  of  the 
prize  act  of  the  26th  June,  1812,  (2  Stats,  at  Large,  759.)  The  Amiahle 
Nancy,  3  W.  546 iv.  287. 

14.  The  district  court  of  the  United  States  for  the  State  of  Alabama  has 
not  jurisdiction  of  suits  instituted  by  the  Bank  of  the  United  States,  unless 
the  record  contain  averments  which  enable  the  court  to  look  behind  its  corpo- 
rate character.    Bank  of  the  United  States  v.  Martin,  5  P.  479 ix.  434. 

8.  obiminal  jurisdiction. 
Criminal  Law. 

D.    C0UBT8  OF  THE  DISTBICT    OF  COLUMBIA. 

Mandamus,  B. 

The  act  of  February  27,  1801,  (2  Stats,  at  Large,  103,)  enables  the  circuit 
ooaFt  for  the  District  of  Columbia,  to  execute  the  provision  of  the  charter  of 
the  Bank  of  Columbia,  giving  the  corporation  a  summary  process  in  the  nature 
of  an  attachment  against  its  debtors  who  have  by  an  express  consent  in  writing 
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made  the  bonds,  bills,  or  notes  by  them  drawn  or  indorsed  negotiable  at  the 
bank.     Bank  of  Columbia  v.  Okely,  4  W.  285 . . .  .iv.  887. 

Appeal,  A.  24. 

E.    COUBTS  OF  THE  TERMTORIES. 
CouBTs  OF  THE  Uniteb  Statss,  B.  a.  2. 

The  citizens  of  the  territory  of  Orleans  may  sue  and  be  sued  in  the  distncc 
court  of  that  territory  in  the  same  cases  in  which  a  citizen  of  Kentucky  may 
sue  and  be  sued  in  the  ooort  of  Kentucky.     Sere  v.  Pitot,  6  C.  882  . .  .ii.'  423. 

F.    WHAT  IS  JURISDICTION,  AND  OF  ITS  TERRITORIAL  EXTENT. 

Constitutional  Law,D.  2 ;  Criminal  Procedure,  C.  1 ;  Law  of  Nations,  B.; 

Practice,  IL  A  2. 

1.  What  is  jurisdiction,  defined.  Griffnon's  Lessee  v.  Asior,  2  H.dl9.... 
XV.  125. 

2.  A  majority  of  the  judges  expressed  an  opinion  that  the  courts  of  the 
United  States  cannot  issue  attachments  against  the  property  of  a  defendaot, 
except  as  part  of,  and  together  with  process  in  personam,  Toland  v.  Sjpragtu^ 
12P.  300....xii.  729. 

8.  Where  a  defendant,  who  was  not  within  the  district  when  process  of 
foreign  attachment  issued,  afterwards  appeared,  and  pleaded  to  the  merits,  the 
judgment  is  valid.     Ih. 

4.  The  district  court  of  the  United  States  in  Mississippi,  has  not  jurisdictiOD 
to  entertain  a  bill  to  compel  parties  to  interplead,  who  are  not  found  within  the 
district,  and  on  whom  no  personal  service  was  made.  Hemdon  v.  Ridgwaii,  17 
H.  424....xxi.  588. 

5.  The  courts  of  the  United  States  have  jurisdiction  between  proper  paities, 
of  an  action  of  trespass,  de  bonis  a^portatisy  committed  in  a  foreign  country. 
Mitchell  V.  Harmony y  18  H.  115 ... .  xix.  420. 

6.  If  a  court  exercises  over  the  property  of  a  non-resident,  on  whom  no 
process  is  served,  any  jurisdiction  not  conferred  by  law,  its  act  is  merely  void, 
not  voidable  by  error  or  appeal.  BosweWs  Lessee  v.  Otis,  9  H.  886. . .  .xviiL 
168. 

7  A  court  of  chancery,  having  jurisdiction  over  the  person  who  has  the 
legal  title  to  lands  in  another  State,  may,  by  a  decree,  force  him  to  convey  to 
the  holder  of  the  equitable  title,  for  whom  he  stands  as  a  trustee ;  but  it  can- 
not, by  its  decree,  or  through  a  deed  of  a  commissioner,  pass  that  title.  Watts 
V.  Waddle,  6  P.  389 x.  164. 

8.  Though  a  person  having  the  legal  title  to  land  in  one  State,  may  be  de- 
creed by  a  court  of  equity  in  another  State,  to  convey  the  land,  yet  neither  the 
decree,  nor  any  conveyance  by  virtue  of  it,  by  one  not  having  the  title,  can 
operate  beyond  the  jurisdiction  of  the  court.  Watkins  v.  JBolman,  16  P.  25 
....xiv.  174 

9.  Though  a  court  of  equity  cannot  act  directly  on  land  not  within  its  juris- 
diction, it  may  compel  the  holder  of  the  title,  who  is  a  party  before  it,  to  give 
effect  to  a  lien.     Lewis  v.  DarUng^  16  H.  1 . .  •  .xxi.  1. 
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10.  A  circuit  court  sitting  in  one  State  cannot  order  lands  to  be  sold  by  a 
eommissioner,  in  another  State,  to  satisfy  a  lien.  Boyce^i  Executors  v.  Grundy, 
9  P.  275.... XK  356. 

11.  A  license  granted  to  an  administratrix  in  Massachusetts,  by  the  supreme 
court  of  that  State,  to  sell  lands  of  the  intestate  in  Alabama,  is  merely  void. 
WaiJam  v.  Holman,  16  P.  25 . . .  .xiv.  174. 

1 2.  Though  a  court  of  chancery,  having  jurisdiction  in  p^rsonamy  may  ex- 
ercise its  jurisdiction  in  a  case  of  contract,  fraud,  or  trust,  concerning  land  out 
of  its  jurisdiction,  it  cannot  make  a  decree  to  restrain,  or  give  compensation 
for  a  nuisance,  or  tort  to  real  property  lying  in  another  jurisdiction ;  and  of 
this  character  is  a  bill,  by  one  railroad  corporation,  to  restrain  another  from 
doing  acts  continually  injurious  to  the  estate  and  franchise  of  the  complainants, 
by  crossing  their  railroad  and  intruding  within  their  exclusive  limits.  Northern 
Indiana  Railroad  Company  v.  Michigan  OerUral  Baiiroad  Conqniny,  15  H.  283 

«...  XZ*  4v\/. 

13.  In  Virginia,  a  decree  was  made  for  the  specific  performance  of  a  parol 
contract  to  convey  lands  in  Kentucky,  then  a  part  of  Virginia,  upon  the  ground 
of  performance  by  the  complainant. — Beldy  that  this  decree  should  be  enforced 
by  the  circuit  court  in  Kentucky,  after  the  organization  of  that  State.  Caldwell 
V.  Carrington*i  Beirs,  9  P.  86 ....  xi.  294. 

14.  The  nature  and  extent  of  the  title  of  a  receiver,  and  the  operation  of 
foreign  bankrupt  and  insolvent  laws  examined.  Booth  v.  Olarky  17  H.  322 
....  xxi.  524. 

15.  It  is  competent,  on  an  indictment  for  piracy,  for  the  jury  to  find,  that  a 
vessel  within  a  marine  league  of  the  shore,  at  anchor,  in  an  open  roadstead, 
where  vessels  ouly  ride  under  shelter  of  the  land,  at  a  season  when  the  course 
of  the  winds  is  invariable,  is  upon  the  high  seas.  United  Statei  v.  Furlong, 
6  W.  184....iv.  604. 

16.  The  words,  ^'  out  of  the  jurisdiction  of  any  particular  state,**  in  the  act 
of  the  30th  of  April,  1790,  §  8,  must  be  construed  to  mean  out  of  the  juris- 
diction of  any  particular  State  of  the  Union.     lb. 

17.  If  a  libel  of  information  charges  a  seizure  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden,  and  it  appears  the  seizure  was 
made  on  land,  the  court  cannot,  without  an  amendment  of  the  information, 
direct  a  trial  by  jury ;  but  it  may  allow  such  an  amendment  as  will  present  a 
case  of  seizure  on  land,  which  the  district  court  has  jurisdiction  to  try  as  a 
court  of  common  law.     ITie  Sarah,  8  W.  891 ...  .v.  456. 

18.  The  conrts  of  the  United  States  have  jurisdiction  under  the  act  of  the 
30th  of  April,  1790,  (1  Stats,  at  Large,  113,)  of  murder  or  robbery  committed 
on  the  high  seas,  although  not  committed  on  board  a  vessel  belonging  to  citi- 
zens of  the  United  States.     United  States  v.  Bolmes,  5  W.  412. . .  .iv.  688. 

19.  Such  jurisdiction  existed,  if  the  vessel  had  no  national  character,  and 
whether  the  prisoners  or  the  deceased  were  citizens  of  the  United  States  or 
not,  and  whether  the  offence  was  committed  on  board  any  vessel,  or  in  the 
sea.     Ihk 

20.  Where  it  did  not  appear  that  a  privateer  had  any  commission,  or  any 
ship's  papers,  it  was  held  that  the  burden  was  on  the,  prisoners  to  show  her 
national  character.    lb.    - 


800  JURISDICTION. 

21.  By  the  8th  section  of  the  crimes  act  of  April  30,  1790,  (1  Stats,  it 
Large,  113,)  congress  has  not  conferred  jurisdiction  on  the  circuit  ooart  to  try 
an  indictment  for  a  murder  committed  on  hoard  a  ship  of  war,  lying  in  the 
harbor  of  Boston,  within  the  jurisdiction  of  the  State  of  Massachusetts. 
United  States  v.  BevanSy  3  W.  386. . .  .iv.  281. 

22.  It  is  not  the  offence  committed,  but  the  place  in  which  it  was  committed, 
which  must  be  out  of  the  jurisdiction  of  a  State,  to  bring  the  case  within  the 
jurisdiction  of  the  courts  of  the  United  States.     76. 

23.  Under  the  crimes  act  of  1790,  April  30,  §  12,  (1  Stats,  at  Large,  115,) 
the  circuit  court  has  not  jurisdiction  to  punish  the  crime  of  manslaughter  com- 
mitted in  a  river  within  the  jurisdiction  of  a  foreign  sovereign.  United  Statet 
V.  WiUherger,  5  W.  76 iv.  574. 

24.  If  a  statute  merely  requires  an  inquisition  to  be  returned  to,  and  re- 
corded by  the  clerk  of  a  court,  the  court  has  no  jurisdiction  over  it.  Ctuiiu 
V.  Georgetown  and  Alexandria  Turnpike  Co.  6  C.  233 . . .  .ii.  383. 

G.    OP  CONCURRENT  JURISDICTIONS. 

1.  In  all  cases  of  concurrent  jurisdiction,  the  court  which  first  has  possession 
of  the  subject,  must  determine  it  conclusively.  Smith  v.  IPIoerj  9  W.  532 
...  .vi.  169. 

2.  A  citizen  of  Kentucky  can  maintain  a  bill  in  the  circuit  court  of  the 
United  States  in  Pennsylvania,  against  citizens  of  the  latter  State,  who  are 
assignees  of  an  insolvent  corporation,  to  establish  his  demand  against  the  assets 
in  their  hands,  and  have  such  satisfaction  therefrom  as  he  may  be  equitably 
entitled  to,  although  the  proceedings  of  the  assignees  are  placed  by  the  law  of 
Pennsylvania  in  some  particulars,  under  the  control  of  a  state  court,  and  the 
assignees  have  actually  come  under  that  jurisdiction.  ShdJby  v.  Bacon,  10  EL 
56 xviii.  296. 

3.  Where  two  tribunals  have  concurrent  jurisdiction,  the  one  which  first 
obtains  possession  of  the  subject  must  adjudicate,  and  neither  party  can  be 
forced  into  another  jurisdiction  ;  but  here  the  state  court  had  not  obtained  pos- 
session of  the  subject-matter  of  this  bill,  namely,  the  validity  and  extent  of 
the  complainant's  claim  on  the  assets  of  the  corporation  in  the  hands  of  the 
defendants.    Ih, 

4.  Where  coordinate  liens  are  obtained  by  one  judgment  in  a  State,  and 
another  in  a  United  States  court,  the  seizure  by  a  sheriff,  under  an  execution 
on  the  state  judgment,  gave  priority  to  the  lien  of  that  judgment.  PuRiam  v. 
Osborne^  17  H.  471 xxi.  618. 

5.  The  first  levy  on  property,  whether  made  under  the  jurisdiction  of  the 
United  States  or  of  a  State,  withdraws  the  property  from  the  reach  of  process 
from  the  other  jurisdiction.     Hagan  v.  LucaSy  10  P.  400. . .  .xii.  172. 

6.  Property,  levied  on  by  a  sheriff  in  Alabama,  and  claimed  by  a  third  person, 
not  a  party  to  the  execution,  who  has  given  a  bond  to  redeliver  it  to  the  sheriff 
when  the  title  has  been  tried,  and  who  has  taken  the  other  steps  to  try  his  title, 
provided  for  by  the  law  of  that  State,  is  still  in  the  custody  of  the  law  of  the 
State,  so  that  it  is  not  open  to  a  levy  by  the  marshal  of  the  United  States.    Ih, 

7.  One  having  a  judgment  lien  on  land  of  his  debtor,  which  is  in  the  posses- 


JURISDICTION.  301 

8ion  of  a  receiver,  appointed  by  a  court  of  chancery  under  a  bill  by  a  creditor 
against  the  debtor  and  a  third  person,  to  set  aside  a  conveyance  to  tlie  latter 
upon  the  ground  of  fraud  as  against  creditors,  cannot  proceed  to  levy  his  execu- 
tion, if  be  have  notice  of  the  fact  that  the  property  is  in  the  custody  of  the  law ; 
be  must  apply  to  the  court  of  chancery,  which  will  take  care  to  protect  his 
interest,  in  making  a  sale,  or  in  distributing  the  proceeds.  Wtnoall  v.  Samp* 
ion,  14  H.  52 xx.  32. 

8.  If  the  judgment  creditor  after  making  his  levy,  does  apply  to  the  court  of 
chancery,  and  pray  that  effect  may  be  allowed  to  his  title,  and  the  court  ad- 
judges his  title  invalid,  this  is  res  jvdtcctta^  and  binds  his  title  in  an  action  of 
ejectment.     Ih, 

9.  Where  a  lien  exists  by  special  mortgage  on  property  in  Louisiana,  and, 
the  mortgagor  being  dead,  the  property  is  in  the  course  of  administration  in 
the  probate  court,  the  circuit  court  of  the  United  States  has  jurisdiction  to 
enforce  a  sale  under  the  mortgage  in  favor  of  a  citizen  of  some  other  State 
than  Louisiana.     JErunn  v.  I/nory,  7  H.  172 . . .  .xvii.  76. 

10.  Where  executions  issue  from  a  state  court,  and  from  a  court  of  the 
United  States,  if  there  be  no  lien  by  judgment,  the  one  under  which  a  seizure 
is  first  made,  must  prevail  and  hold  the  property.  Broum  v.  Clarkey  4  H.  4 
•  •  • .  xvi.  3. 

HL    OF  INFERIOR,  LIMITED,  AND  GENERAL  JURISDICTIONS. 

Courts  of  the  United  States,  B.  a.  1. 

1.  What  are  inferior  courts,  of  limited  and  special  jurisdiction.  GrignotCs 
Lessee  v.  Astor,  2  H.  319 ....  xv.  125. 

2.  The  judgments  of  the  courts  of  the  United  States  are  not  void,  because 
the  record  does  not  show  jurisdiction ;  they  are  only  voidable  by  writ  of  error. 
Ex  parte  Watkine,  3  P.  193 viii.  370. 

3.  Every  reasonable  presumption  is  to  be  made  in  favor  of  a  judgment  or 
decree  of  a  court  of  general  jurisdiction.  Pennington  v.  Gibson,  16  H.  65 ... . 
xxi.  80. 

4.  In  summary  proceedings,  where  a  court  exercises  an  extraordinary  power 
under  a  special  statute,  which  prescribes  its  course,  that  course  ought  to  be 
strictly  pursued,  and  the  facts  which  give  jurisdiction,  ought  to  appear  on  the 
face  of  the  record.  Otherwise,  the  proceedings  are  not  merely  voidable,  bat 
absolutely  void,  as  being  coram  non  judiee,  Thatcher  v.  Powell,  6  W.  119 
...  .  y.  30. 

5.  The  judgments  and  decrees  of  circuit  courts  are  binding  until  reversed, 
though  the  record  does  not  show  jurisdiction.  Kennedy  v.  Georgia  State  Bank, 
8  H.  586 xvii.  714. 

6.  The  inferior  court  of  common  pleas  of  the  State  of  New  Jersey,  having; 
general  jurisdiction  in  cases  of  treason,  was  not,  technically,  an  inferior  court, 
and  its  judgment  of  forfeiture,  though  erroneous,  cannot  be  disregarded  while 
unreversed.    Kempe^s  Lessee  v.  Kennedy,  5  C.  173 . . . .  ii.  223. 

7.  Erroneous  judgments  of  an  inferior  court,  which  has  exceeded  its  joris- 
dictioiiy  are  void ;  those  of  other  courts  only  voidable.     lb. 

Judgments,  &c.  G.  2. 
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L  HOW,  WHEN,  AND  BY  WHOM  A  WANT  OF  JURISDICTION  MAT 
OR  MAY  NOT  BE  SHOWN,  AND  OF  ITS  CONSEQUENCES  WHEN 
SHOWN. 

Judgments,  &c.  B.  3 ;  PLSADiKa,  EL ;  Praotioe,  L  £.  2. 

1.  If  a  circuit  court  entertain  an  appeal  from  a  district  court  without  juris- 
diction, this  courts  on  appeal,  will  reverse  the  decree  of  the  circuit  ooort 
Dmted  States  v.  N<mr9e,  6  P.  470 z.  195. 

2.  A  denial  of  the  citizenship  of  the  plaintifi^  contained  in  a  general  answer 
to  a  bill  in  equity  cannot  be  noticed  by  the  court  It  must  be  pleaded  to  ths 
jurisdiction.     Livingston  v.  Story,  11  P.  351 . . .  .xii.  456. 

3.  Where  the  record  shows  that  the  defendant  appeared  hj  attorney,  this 
&ct  cannot  be  controverted  in  an  action  in  which  the  judgment  comes  in  ques- 
tion only  collaterally.  If  voidable  for  want  of  notice,  inasmuch  as  on  its  face 
it  is  valid,  it  should  have  been  avoided  by  some  appropriate  direct  proceeding 
to  reverse  it    Landes  v.  BranL,  10  H.  348 ....  xviii.  418. 

4.  Where  a  county  court  had  jurisdiction  to  order  a  sale  of  a  decedent's 
estate,  on  the  representation  and  finding  of  certain  facts,  and  the  record  showed 
that  a  petition  was  presented  and  the  order  made.  Held,  that  the  granting  of 
the  license  was  a  binding  adjudication  that  all  facts  necessary  to  give  jurisdic- 
tion, as  well  as  to  warrant  the  license,  existed,  and  that  the  record  was  oondo- 
sive  evidence  thereof.     GriqnorCs  Lessee  v.  Astor,  2  H.  319 .. .  .xv.  125. 

5.  An  appearance  for  a  party  not  served,  by  counsel  who  has  no  authority 
to  waive  process  and  defend  the  suit,  does  not  bind  the  party,  and  the  judg- 
ment or  decree  is  a  nullity.     Shelion  v.  Tiffin,  6  H.  163. . .  .xvi.  643. 

6.  Such  want  of  authority  may  be  proved  by  the  attorney  himself.     Lb. 

7.  If  the  record  contains  proper  averments  of  citizenship  to  give  a  circuit 
court  of  the  United  States  jurisdiction,  a  title  made  by  the  marshal  under  the 
judgment,  cannot  be  attacked  collaterally  by  proof  that  the  averments  as  to 
citizenship  were  not  true,  and  so  that  the  court  had  not  jurisdiction.  Enoin  v. 
Ixywry,  7  H.  172 xvii.  76. 

8.  The  decision  of  the  board  of  commissioners  under  the  act  of  July  4, 
1836,  §  18,  respecting  their  own  jurisdiction,  is  not  conclusive.  WUson  v. 
Rousseau,  4  H.  646 xvi.  225.     Wtlsm  v.  Turner,  4  H.  712 xvi.  276. 

9.  An  appellant  cannot  object  that  another  respondent,  who  has  not  appealed, 
was  not  liable  to  be  sued  in  the  courts  of  the  United  States  by  the  complain- 
ant    ShelUm  V.  IXffin,  6  H.  163 ... .  xvi.  643. 

10.  A  judgment,  in  personam,  recovered  without  any  notice,  and  without 
any  attachment  of  property  on  mesne  process,  though  authorized  by  a  law  of 
the  territory  of  Iowa,  is  a  nullity.     Webster  v.  Reid,  1 1  H.  437 ....  xviii.  678. 

11.  A  suit  in  equity  was  brought  against  the  unknown  heirs  of  a  person  who 
was  alleged  to  have  held  the  legal  title  in  trust  for  the  complainant,  and  notice 
having  been  published  in  certain  newspapers,  calling  on  such  heirs  to  appear, 
the  bill  was  taken  for  confessed,  and  a  decree  made  for  the  complainant.  Bdd^ 
that  as  the  statute  authorized  such  notice  only  when  the  complainant  claimed 
as  locator,  or  by  an  instrument  in  writing,  and  the  complainant  did  not  so  claim, 
the  decree  was  made  without  notice,  the  court  had  not  jurisdiction  and  the 
decree  was  merely  void.     HoUingsworth  v.  Barbour,  4  P.  466. . .  .ix.  150. 
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12.  The  jurisdiction  of  a  county  court  may  be  inquired  into  by  a  circuit 
court  of  the  United  States  when  the  proceedings  of  the  former  are  relied  on 
in  the  latter ;  and  if  no  jurisdiction  existed  the  proceedings  are  void.  JSlUaU 
V.  Piersoly  I  P.  828 vii.  601. 

13.  A  publication  of  notice  to  absent  defendants  having  been  made  only 
for  eight  weeks,  when  the  law  required  two  calendar  months,  keldt  that  such 
absent  defendant's  title  was  not  affected  by  the  decree.  Bunt  v.  WicMiffe^  2  P. 
201 ... .  viii.  85.  ^ 

14»  A  judgment  rendered  against  one  as  administrator,  who  is  not  such,  is 
void,  and  the  levy  of  an  execution  issuing  on  such  judgment  passes  no  title  to 
the  property  levied  on.     Griffith  v.  Frctzier,  8  G.  9 . . .  .iii.  1. 

15.  The  judgment  of  a  court-martial,  in  a  case  not  within  its  jurisdiction, 
does  not  protect  the  officer  who  executes  it  Wise  v.  Withers^  8  C.  881 . . . .  i. 
597. 

BAKratTPT  Laws,  D.  5 ;  Judgments,  &c.  A.  8. 


JURY. 

A.  PROVINCE  OF  THE  COURT  AND  OF  THE  JURY,  808. 

B.  ORGANIZATION  OF  JURY,  805. 

C.  RIGHT  OF  TRIAL  BY,  AND  NO  RE-EXAMINATION  OF  FACT 

SAVE  ACCORDING  TO  COMMON  LAW,  806. 

D.  OTHER  MATTERS,  806. 

A.    PROVINCE  OF  THE  COURT  AND  OF  THE  JURY. 
Instructions  to  Jury;  Patent,  C.  2. 

1.  Though  the  decision  of  questions  of  fact  belongs  to  the  jury,  yet  when 
the  court  is  asked  for  instructions  based  upon  evidence,  it  must  judge  of  the 
relevancy  and  to  some  extent  of  the  definiteness  and  certainty  of  that  evidence, 
and  should  avoid  giving  any  instruction  upon  a  question  which  the  evidence 
does  not  &irly  allow  to  be  raised.     Boach  v.  HulingSj  16  P.  319. . .  .xiv.  317. 

2.  It  is  error  for  the  court  to  instruct  the  jury  that  a  part  of  the  evidence  in 
the  cause  does  not  warrant  them  in  finding  the  defendant  in  fault.  It  should 
be  left  to  the  jury  upon  the  whole  evidence,  where  there  is  evidence  of  fault,  to 
find  whether  it  existed.     Smith  v.  Ccndry^  1  H,  28 . . . .  xiv.  487. 

3.  An  instruction  which  has  the  effect  to  withdraw  from  the  jury  any  matter 
of  fact  which  is  open  on  the  evidence,  is  erroneous.  JeweWs  Lessee  v.  JeweUj 
1  H.  219.... xiv.  678. 

4.  The  court  may  give  their  opinion  on  matters  of  fact  to  the  jury,  being 
carefiil  to  distinguish  between  such  opinions  and  those  on  matters  of  law  ;  the 
former  being  entitled  to  such  influence  only  as  the  jury  may  think  proper,  the 
latter  being  conclusive.  Games  v.  JS^leSy  14  P.  322. . .  .xiiL  479.  TVacjf  v. 
Siffastwautf  10  P.  80 xii.  26. 
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5.  Whether  evidence  is  admissible,  is  for  the  court ;  whether  it  is  suffident, 
is  for  the  jury ;  and  it  is  their  province  to  draw  from  it  all  such  conclasions  as 
it  conduces  to  prove,  and  which  in  their  judgment  it  does  prove.  Bank  of  tht 
Metropolis  v.  GuttschUck,  14  P.  19. . .  .xiii.  322. 

6.  Though  the  court,  and  not  the  jury,  generally,  must  interpret  written  doc- 
uments, yet  it  may  be  proper  to  submit  a  commercial  correspondence  to  the 
jury  where  the  language  refers  to  extraneous  facts  and  circumstances,  and  the 
meaning  of  the  yirties  is  not  clear,  on  the  face  of  the  letters.     Brwm  t. 

M'Gran,  14  P.  479 xiiL  601.    Etting  v.  Btmk  of  the  United  States,  11 

W.  59....vi.  511. 

7.  Where  there  is  no  evidence  tending  to  support  an  issue,  the  court  are 
bound  so  to  instruct  the  jury  when  requested ;  but  they  cannot  legally  give 
any  instruction  which  shall  take  from  the  jury  the  right  of  weighing  the  evi- 
dence.    Greenleaf  v.  Birth,  9  P.  292 xi.  860. 

8.  When  a  matter  of  fact  necessary  to  a  defence  is  controverted,  it  is  error 
to  direct  the  jury  that  the  matters  produced  in  evidence  are  sufficient  to  bar  the 
action,  and  the  jury  ought  to  find  for  the  defendant ;  for  this  instruction  with- 
draws the  fact  from  the  jury.  United  States  v.  TiUotsony  12  W.  180....  viL 
106. 

9.  Though  it  is  the  duty  of  the  court  to  construe  a  deed,  it  is  the  duty  of 
the  jury  to  apply  its  terms  when  thus  construed,  to  the  land,  and  ascertain 
whether  the  premises  in  question  are  within  the  description.  Reed  v.  Proprie- 
tors of  Locks  and  Canals,  8  H.  274. . .  .xvii.  585. 

10.  Though  it  may  be  necessary  to  leave  the  meaning  and  effect  of  a  com- 
mercial correspondence  to  a  jury,  when  it  refers  to  material  extrinsic  facts,  yet 
the  question,  whether  a  letter  of  advice,  which  accompanied  a  bill,  showed,  od 
its  face,  a  drawing  against  a  particular  consignment,  was  for  the  court.  l\tmer 
V.  Yates,  16  H.  14. . .  .xxi.  11. 

11.  The  defendant  having  written  a  letter  to  his  agent,  headed  ^  confidential," 
and  the  agent  having  shown  it  to  the  plaintiffs,  in  an  action  for  a  false  repre- 
sentation made  by  the  letter,  it  was  held  to  be  a  question  for  the  jury  whether 
the  defendant  intended  his  agent  should  exhibit  the  letter.  lasigi  v.  Brown,  17 
H.  188 xxi.  444. 

12.  When  the  intent  with  which  an  act  was  done  is  material,  the  jury  most 
pass  on  it.     Lee  v.  Lee,  8  P.  44. . . . xi.  20. 

13.  Under  the  71st  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large, 
678,)  the  judge,  and  not  the  jury,  determines  whether  probable  cause  for  the 
prosecution  has  been  shown.     Tat/lor  v.  United  States,  3  H.  197 ...  .xv.  382. 

14.  When  the  facts  are  ascertained,  what  constitutes  due  diligence  in  giving 
notice  to  an  indorser,  is  a  question  of  law.  Bank  of  Alexandria  v.  Sunmn,  9 
P.  33 xi.  274. 

15.  Whether  certain  declarations  by  the  indorser  of  a  note  amounted  to  a 
waiver  of  demand  on  the  maker  and  notice  to  the  defendant,  or  to  a  new  prom- 
ise in  consideration  of  forbearance,  are  questions  of  &ct  for  the  jury,  under 
instructions  from  the  court,  not  mere  questions  of  law.  Union  Bank  af 
Georgetown  v.  Magruder,  7  P.  287 . . . .  x.  491. 

16.  Presumptions  from  evidence  are  generally  mixed  questions  of  law  and 
fact.     When  they  are  so,  the  court  cannot  tell  the  jury  they  are  at  liberty  (o 
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make  them,  if  the  evideDce  is  irrelevant  or  legally  insufOicient.     Bank  of  the 
United  States  v.  Chrcoran,  2  P.  121 .. .  .yiii.  44. 

17.  Where  mere  presumptive  evidence  has  been  given,  the  jurj  must  pass 
apon  it.     Chirac  v.  Beinecker,  2  P.  613. . . .  viii.  230. 

18.  The  question  whether  an  alteration  was  made  in  a  deed  is  for  a  jury ; 
whether  an  alteration,  if  made,  was  material,  is  for  the  court  Steele's  Lessee 
T.  Spencer,  1  P.  552 ....  vii.  694. 

19.  If  it  is  alleged  that  the  voyage  was  broken  up,  and  the  vessel  sold  to 
pay  salvage  without  necessity,  this  involves  matter  of  fact  for  the  jury.  Ma- 
fine  Ins.  Co.  of  Alexandria  v.  Thicker j  3  C.  357 . . . .  i.  605. 

20.  It  is  the  province  of  the  court  to  decide  the  law,  and  of  the  jury  to^ 
decide  the  facts.     Georgia  v.  Brailsfordj  3  D.  1 . . .  .i.  71. 

21.  What  is  a  reasonable  time  for  abandonment  is  a  question  for  a  jury  under 
the  direction  of  the  court.  Chesapeake  £u.  Co,  v.  Starky  6  C.  268. . .  .ii.  397.. 
Maryland  Ins.  Co.  v.  Ruden^s  AdministrcUor,  6  C.  338 . . . .  ii.  426.  Livingston 
V.  Man/land  Lis.  Co.  7  C.  506 ii.  648. 

22.  Whether  a  certain  state  of  facts,  justifies  the  master  in  breaking  up  a 
voyage,  and  if  so,  whether  the  cause  is  a  peril  within  the  policy,  are  questions 
of  law.    King  v.  Delaware  Ins.  Co.  6  C.  71 . . .  .ii.  322. 

23.  The  question  of  materiality  of  the  time  of  sailing,  to  the  risk,  is  a  ques- 
tion of  fact  for  the  jury.  M'Lanahan  v.  Universal  Ins.  Co.  1  P.  170 ....  vii. 
518. 

24.  So  are  the  questions,  whether  an  omission  to  state  the  time  was  fraud- 
ulent, and  whether  it  misled  the  underwriter.    Ih. 

25.  When  the  facts,  upon  which  the  question  of  due  diligence  depends,  are 
ascertained,  whether  due  diligence  was  used,  is  a  question  of  law.  Rhett  v.  Poe, 
2H.  457 XV.  167. 

26.  It  is  a  question  of  fact  whether  the  guarantor  had  reasonable  notice  of 
the  failure  of  the  principal  debtor  to  pay.  Lawrence  v.  McCalmonty  2  H.  426 
...  .XV.  178. 

27.  The  court  is  not  bound  to  give  a  construction  to  an  ambiguous  answer  to* 
a  qaestion  in  a  deposition,  upon  the  request  of  the  jury.    Marine  Ins.  Co,  of 
Alexandria  v.  Young^  5  C.  187 . . . .  ii.  226. 

Contract,  F.  28,  24;  Exceptions,  A.  16 ;  Insurance,  E.  2. 


B.    ORGANIZATION  OF  JURY. 

1.  Afler  a  juror  is  sworn,  no  exception  can  be  taken  to  him  by  a  party,  on 
account  of  his  being  an  inhabitant  of  another  county.  Mima  Queen  v.  Hepburn, 
7  C.  290.... ii.  535. 

2.  If  a  juror  be  challenged  for  favor,  and  upon  examination  before  the  triors, 
be  declare  that,  if  the  evidence  should  be  equal,  he  should  give  a  verdict  in 
favor  of  that  party  upon  whom  the  burden  of  proof  lies,  the  court,  in  the  exer- 
cise of  a  sound  discretion,  ought  to  reject  him,  although  the  bias  should  not  be 
60  strong  as  to  render  it  positively  improper  to  allow  him  to  be  sworn.     lb. 

3.  If  a  juror  become  physically  unable  to  act,  after  a  case  is  opened  by  the 

26* 
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plaintiff's  couiisel«  it  ia  within  the  discretion  of  the  court  to  treat  the  withdraval 
of  the  juror  as  a  vacancy  in  a  still  existing  panel,  or  as  breaking  np  the  panel, 
if  the  plaintiff  does  not  object,  and  the  defendant,  though  objecting^  does  not 
make  known  to  the  court  his  desire  to  be  restored  to  an j  right  of  challenge  of 
the  remaining  eleven  jurors.     SUsh^f  v.  Footer  14  H.  218 ....  xx.  143. 

C.    RIGHT  OP  TRIAL  BY,  AND  NO  RE-EXAMmATION  OF  FACT  SAVE 

ACCORDING  TO  CC^OION  LAW. 

1.  The  7th  amendment  of  the  constitution  of  the  United  States  does  not  pre- 
vent parties  from  waiving  their  right  to  a  trial  by  jury.  Pearsons  v.  Armor^ 
8P.  413....viii.  467. 

2.  A  law  of  the  territory  of  Iowa,  which  prohibited  the  trial  by  jury  iji  oer- 
tain  actions  at  law,  founded  on  contract,  to  recover  payment  fbr  services,  wbs 
void.     Webster  v.  Rddy  11  a  487 xviii.  678. 

D.    OTHER  MATTERS. 

JinUBDIOTION,  A.  d.  6. 

1.  Though  the  record  does  not  show  who  the  jury  were,  or  how  maay,  or 
whether  they  were  sworn,  still,  the  presumption,  omnia  rite  esse  acUi,  exists. 
Stockton  V.  Bishop^  4  H.  155 .  • .  .xvi  65. 

2.  Though  no  absolute  rule  is  laid  down,  concerning  the  exclusion  of  the 
testimony  of  jurors  as  to  misconduct  in  the  jury-room,  the  court  examined  the 
evidence  in  this  case,  and  held  it  did  not  show  ground  for  a  new  triaL  DmUd 
States  V.  Reid,  12  H.  861 . . .  .xix.  180. 

8.  Jurors  in  the  circuit  court  for  the  district  of  Pennsylvania,  are  entitled  to 
the  fee  of  one  dollar  and  twenty-five  cents  per  diem,  for  their  attendance.  Bi 
parte  Lewis,  4  C.  488 ....  ii.  162. 


LACHES. 

Limitations,  G.;  United  Statbs,  B. 


LANDLORD  AND  TENANT. 

Leases  and  Tebms  fob  Yeabs. 


LANDS. 

Deed,  H.  1;  Ejectment;  Indians,  C;  Limitations;  Public  Lands  of  m 
United  States,  also  op  bevebal  States  ;  Seisin  and  Disseisin  ;  Sncffio 
Fbrfobmanoe;  Yendob  and  Pubohabeb;  Wnx. 
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LARCENY. 
Criminal  Law,  A 


LAW  OK  PACT. 

(j^RT,   A 


LAW  OF  NATIONS. 

ADioRALTTy  A ;  Ambassador;  Capture;  Conflict  of  Laws ;  Trhatibs. 

A  THE  SOURCES  OF  THIS  LAW,  AND  ITS  DEFINITION,  807. 

R  THE  LEGISLATIVE  AND  JUDICIAL  POWER  OF  NATIONS,  AND 
WITHIN  WHAT  LIMITS  AND  AS  TO  WHAT  SUBJECTS  TO  BE 
EXERCISED,  807. 

a  THE  RIGHTS,  POWERS,  AND  DUTIES  OF  BELLIGERENTS,  810. 

D.  THE  RIGHTS,  POWERS,  AND  DUTIES  OF  NEUTRALS,  AND  HEREIN 
OF  RIGHTS  AND  POWERS  OF  NATIONS  IN  TIME  OF  PEACE 
ON  THE  HIGH  SEAS,  811. 

R  OF  CHANGE  Ot  SOVEREIGNTY  AND  ITS  CONSEQUENCES;  HOW 
MADE,  AND  ITS  RECOGNITION  BY  OTHER  NATIONS  812. 

A   THE  SOURCES  OF  THIS  LAW,  AND  ITS  DEFINITION. 

Admiraltt,  a 

1.  The  principles  of  reason  and  justice,  which  constitute  the  unwritten  law 
of  nations,  are,  in  some  degree,  fixed  and  rendered  stable  hj  judicial  decisions. 
Thirty  Hogsheadi  of  Sugar  v.  BayU,  9  C.  191 iii.  827. 

2.  The  prize  law  of  Great  Britain  has  continued  to  be  our  prize  law,  so  far 
as  it  is  adapted  to  our  condition,  and  has  not  been  yaried  bj  any  power  compe- 
tent to  change  it;  and,  consequently,  decisions  of  questions  of  prize  in  that 
ooantrj  will  be  received  with  respect  here,  though  not  binding  as  authority.    /& 


B.  THE  LEGISLATIVE  AND  ZUDIQIAL  POWER  OF  NATIONS,  AND 
WITHIN  WHAT  LIMITS  AND  AS  TO  WHAT  SUBJECTS  TO 
BE   EXERCISED. 

For  Right  to  try  Qitestions  of  Capturb  in  Violation  of  our  Nsu- 

TRAUTT,  see  Admiraltt,  A  2 ;  Capture,  E. 

1.  The  municipa]  laws  of  one  nation  do  not  extend,  in  their  operation,  beyond 
its  own  territory,  except  as  regards  its  own  citizens.    A  seizure  for  the  breach 
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of  the  municipal  laws  of  one  nation,  cannot  be  made  witliin  the  territorj  of 
another.     The  ApoHan,  9  W.  862 vi.  88. 

2.  One  nation  cannot  execute  the  penal  laws  of  another,  and  consequently  a 
foreign  vessel,  engaged  in  the  slave-trade,  cannot  lawfully  be  captured  bj  an 
American  cruiser.     The  Antelope,  10  W.  66. . .  .vi.  337. 

3.  No  foreign  power  can  rightfully  erect  any  court  of  judicature  within  the 

United  States,  unless  by  force  of  a  treaty.     Glcui  v.  Shop  Betsey,  3  D.  6 

i.  74.  ^ 

4.  The  admiralty  jurisdiction  exercised  oy  consuls  of  France,  in  the  United 
States,  is  not  of  right.    Ih. 

5.  Nations  may  prevent  the  violation  of  their  laws  by  seizures  on  the  high 
seas,  in  the  neighborhood  of  their  coasts,  and  there  is  no  fixed  rule  prescribing 
the  distance  from  the  coast,  within,  which  such  seizures  may  be  made.  Ckur^ 
V.  HtMart,  2  C.  187 ...  .i.  470. 

6.  To  come  within  such  an  exception,  the  seizure  must  be  justifiable  under 
the  laws  of  the  country  making  the  seizure.     Ih. 

7.  A  foreign  condemnation,  for  breach  of  a  municipal  regulation,  is  valid, 
though  the  seizure  is  alleged  and  proved,  in  a  collateral  action  here,  to  have 
been  made  on  the  high  seas.     Hudson  v.  GuesUer,  6  C.  281 . . . .  ii.  406. 

8.  A  foreign  sentence  of  a  competent  court,  though  avowedly  contrary  to  the 
law  of  nations,  is  valid,  here,  because  not  examinable.  But  congress  might 
make  it  examinable  by  our  courts,  if  it  thought  fit  WilUcans  v.  Annro^d,  7, 
C.423....ii.  603. 

9.  A  seizure  for  the  breach  of  a  municipal  regulation,  made  within  the  ter- 
ritorial jurisdiction  of  the  sovereign,  being  valid,  and  conferring  possession  on 
the  sovereign,  his  courts  may  proceed  to  sentence,  though  the  res  be  lying  in  a 
port  of  another  friendly  power.  Hudson  v.  GuesHer;  Lafont  v.  Higelow,  4  C 
293....  ii.  107. 

10.  A  public  armed  vessel,  in  the  service  of  a  sovereign  at  peaoe  with  the 
United  States,  is  not  within  the  ordinary  jurisdiction  of  our  tribunals  while  in  a 
port  of  the  United  States.  Schooner  Exchange  v.  HTFaddon,  7  C.  116.... 
ii.  478. 

11.  But  the  sovereign  power  of  the  United  States  may  interpose,  and' impart 
such  a  jurisdiction.     lb, 

12.  Belligerent  rights  may  be  superadded  to  those  of  sovereignty.  To  which 
class  any  particular  act  belongs,  the  nature*  of  the  law  and  the  proceedings  under 
it,  must  determine.    Rose  v.  Himely,  4  C.  241 . . . .  ii.  87. 

13.  In  this  case,  from  the  nature  of  the  laws  under  which  the  seizure  was 
made,  they  are  territorial  regulations,  proceeding  from  the  sovereign  power, 
and  intended  to  enforce  sovereign  rights,  and  the  tribunal  professing  to  execute 
them,  must  be  considered  as  acting  as  an  instance  and  not  as  a  price 
court,     lb, 

14.  Whatever  may  be  the  municipal  law  under  which  a  tribunal  acts,  if  it 
exercise  a  jurisdiction  which  its  sovereign  is  not  allowed  by  the  laws  of  nati<H)s 
to  confer,  its  decrees  must  be  disregarded,  out  of  the  dominions  of  its  sover- 
eign,    lb. 

15.  The  seizure,  de  facto,  out  of  his  dominions,  will  not  give  jurisdiction  to  a 
sovereign  over  a  thing  never  brought  within  them.     lb. 
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16.  He  cannot  aathorize  a  seizure,  on  the  high  seas,  for  a  breach  of  a  muni- 
ci{)ttl  regulation.     3, 

17.  The  sentence  in  this  case  being  yoid,  the  property  was  not  changed ;  but 
the  property  having  been  brought  to  this  country,  which  was  its  destination,  the 
libellant  must  allow  for  freight,  duties,  insurance,  and  such  other  charges  as 
would  have  been  borne  by  them  if  importers.    lb, 

18.  It  is  firmly  settled  that  if  captures  are  made  by  vessels  which  have 
violated  our  neutrality  acts,  the  property  may  be  restored,  if  brought  within  our 
territory.     The  Gran  Paroy  7  W.  471 v.  802. 

19.  A  vessel  armed  and  manned  in  one  of  our  ports,  and  sidling  thenco  to  a 
belligerent  port,  with  the  intent  thence  to  depart  on  a  cruise  with  the  crew  and 
armament  obtained  here,  and  so  departing  and  capturing  belligerent  property, 
violates  our  neutrality  laMrs,  and  her  prizes  coming  within  our  jurisdiction  will 
be  restored.     lb, 

20.  A  bondjide  termination  of  the  cruise  for  which  the  illegal  armament  was 
here  obtained,  puts  an  end  to  the  disability  growing  out  of  the  violation  of  our 
neutrality  laws,  which  does  not  attach  indefinitely ;  but  a  colorable  termination 
has  no  such  effect.    lb, 

21.  Restitution  decreed  to  the  Spanish  owners  of  property  captured  in  viola- 
tion of  our  neutrality  laws.  (1  Stats,  at  Large,  888,  497  ;  8  Stats,  at  Large, 
870,  447.)     The  Scmta  Maria,  7  W.  490 v.  806. 

22.  If  property,  captured  in  violation  of  our  neutrality  laws,  is  found  in  the 
bands  of  the  master  of  the  capturing  vessel,  it  is  immaterial  whether  a  condem- 
nation has  intervened,  or  what  changes  of  title  have  occurred.  The  Arrogante 
Barcehnes,  7  W.  496 v.  807. 

28.  If  a  privateer  of  another  nation  is  recaptured  by  one  of  our  privateers, 
and  libelled  for  salvage,  a  court  of  admiralty  cannot  entertain  jurisdiction  to 
give  damages  against  the  foreign  privateer,  for  an  alleged  tortious  capture  of  a 
vessel  belonging  to  citizens  of  the  United  States,  though  such  vessel  is  no  longer 
in  the  possession  of  the  foreign  captor,  and  therefore  cannot  be  proceeded 
against  in  his  own  courts.    L^Invincihkj  1  W.  288. . .  .iii.  582. 

24.  The  ease  of  Dd  Col  y.  Arnold,  8  D.  886,  questioned,    lb. 

25.  The  government  of  the  United  States  having  recognized  the  existence 
of  a  civil  war  between  Spain  and  her  colonies,  our  courts  are  bound  to  recognize 
as  lawful  those  acts  which  war  authorizes,  and  the  new  governments  in  South 
America  may  direct  Captures  made  under  their  commissions,  must  be  treated 
by  OS  like  other  captures.  Their  legality  cannot  be  determined  in  our  courts, 
unless  made  in  violation  of  our  neutrality.  Hie  Divina  Pastora\  4  W.  52 ... . 
iv.  345. 

26.  The  cases  of  The  Cassius,  8  D.  121,  and  The  Invincible,  1  W.  288,  de- 
cide that  neither  a  public  vessel  of  another'  nation,  nor  its  officers,  are  liable  to 
answer  in  our  courts  for  a  capture  on  the  high  seas  ;  but  do  not  touch  the  juris- 
diction over  her  prizes  lying  in  our  ports,  which  extends  to  libels  in  rem  for 
restitution  of  such  prizes  made  in  violation  of  our  neutrality,  either  by  a  public 
or  private  armed  vessel.  The  SanUmma  Trinidad  and  The  St,  Ander,  7  W. 
283 V.268. 

27.  A  foreign  public  vessel  is  exempted  from  the  jurisdiction  of  our  courts, 
by  an  exception  grounded  on  common  usage  and  public  policy  i  but  this  excep- 
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tion  does  not  extend  to  her  prizes,  or  captured  goods,  landed  here  which  are 
liable  to  the  jurisdiction  of  our  courts  for  the  purpose  of  inquiry  and  restitation, 
if  a  case  for  it  is  made.    Ih* 

28.  Condemnation  by  a  belligerents  court  of  prize  may  pass  while  the  prop- 
erty is  lying  in  a  neutral  port,  if  in  the  possession  of  the  captors  there ;  jet  if 
the  property  has  been  arrested  by  process  issuing  out  of  a  court  of  admiralty 
of  the  neutral  country  where  the  property  is,  and  the  possession  of  the  a4)tors 
has  been  thus  devested,  a  subsequent  condemnation  is  not  valid.     lb. 

29.  Restitution  to  Portuguese  owners  decreed,  the  property  having  been 
captured  in  violation  of  our  neutrality  laws.  The  Monte  AUegre  and  Ih 
Rcdnha  de  los  Anjos,  7  W.  520       .v.  309. 

80.  A  capture  made  by  a  belligerent,  whose  force  has  been  augmented  in 
violation  of  our  neutrality  laws,  during  the  cruise  immediately  succeeding  such 
violation,  presents  a  case  for  restitution  by  our  courts.  The  Santissima  TVini' 
dadand  The  Sl  Ander^  7  W.  288 v.  268. 

Agent,  L  8,  4;  Jurisdiction,  F.  11, 18-20,  28 ;  Piract,  2,  5,  8,  12, 15-17. 


r.    THE  RIGHTS,  POWERS,  AND  DUTIES  OF  BELLIGERENTS. 

Blockade,  Capture,  C.  D.  E.  F.  ;  Evidence,  B.  1 ;  Trading  with  ob  ukdrb 

License  of  Enemies. 

1.  The  right  of  search  is  a  belligerent  right  only.  Tlie  Antelope^  10  W.  66 
....  vi.  887. 

2.  The  right  of  search  is  not  a  right  wantonly  to  vex  or  control  neutral  com- 
merce, or  indulge  idle  curiosity ;  but  it  grows  out  of,  and  is  ancillary  to,  the 
right  of  capture ;  and  can  never  arise  except  as  a  mean  to  that  end.  7%« 
Nereide,  9  C.  888. . .  .iii.  892. 

8.  The  right  of  visitation  and  search  is  a  belligerent  right  which  cannot  be 
drawn  into  question,  but  must  be  conducted  with  as  much  regard  to  the  safety 
of  the  vessel  detained,  as  is  consistent  with  a  thorough  examination  of  her  char- 
acter and  voyage.     The  Anna  MxrtOj  2  W.  827 . . .  .iv.  122. 

4.  To  detain  for  examination,  is  a  right  which  a  belligerent  may  exercise 
over  every  vessel,  except  a  national  vessel,  which  he  meets  with  on  the  ooesD. 
The  Eleanor,  2  W.  845 iv.  129. 

5.  The  principal  right  necessarily  carries  with  it  all  the  means  essential  to 
its  exercise ;  among  these,  may,  sometimes,  be  included  the  assumption  of  the 
disguise  of  a  friend  or  an  enemy,  which  is  a  lawful  stratagem  of  war.     lb. 

6.  A  capture,  made  within  the  neutral  territory,  is,  as  between  the  belliger- 
ents, rightful ;  and  its  validity  can  only  be  questioned  by  the  neutral  State. 
77ie  Anne,  8  W.  435 iv.  253. 

7.  If  the  captured  vessel  commence  hostilities  upon  the  captor,  she  forfeits 
the  neutral  protection,  and  the  capture  is  not  an  injury  for  which  redress  can  be 
sought  from  the  neutral  sovereign.     lb. 

8.  Though  probable  cause  is  not  a  bar  to  damages  for  a  mere  municipal 
seizure,  unless  made  so  by  statute,  yet  a  seizure  for  piratical  aggression  is  an 
exercise  of  a  quasi  belligerent  right,  and  probable  cause  is  a  defence,  as  in  pri» 
causes.     The  Pahnyra^  12  W.  1 . . . .  vii.  1. 
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9.  The  rales,  that  neutral  bottoms  make  neutral  goods,  and  that  enemies* 
bottoms  make  enemies'  goods,  are  not  only  separable  in  their  nature,  but  have 
been  generally  separated ;  and  they  are  held,  by  the  United  States,  to  be  distinct. 
The  Ifereide,  9  C.  388 . . .  .iiL  892. 

10.  Consequently,  a  stipulation  for  the  former  rule,  in  a  treaty,  does  not 
silently  introduce  the  latter.    Ih. 

11.  The  bid  that  Spain  administers  the  latter  rule  as  against  neutrals,  does 
not  authorize  this  court  to  retaliate  upon  Spanish  subjects  a  like  departure  from 
the  law  of  nations,  without  legislation  directing  it    Ih. 

12.  Neutral  muniments,  however  regular  and  formal,  if  colorable  only,  do  not 
affect  belligerent  rights.     Hie  JRugm,  1  W.  62 iii.  465. 

13.  If,  in  consequence  of  the  use  of  a  stratagem,  the  crew  of  the  vessel 
detained  abandon  their  duty  before  they  are  actually  made  prisoners  of  war, 
and  the  vessel  is  thereby  lost,  the  captors  are  not  responsible.  l?te  Eleanor^  2 
W.  345 iv.  129. 

PntACT,  13. 


D.  THE  RIGHTS,  POWERS,  AND  DUTIES  OF  NEUTRALS,  AND  HERE- 
IN  OF  THE  RIGHTS  AND  POWERS  OF  NATIONS  IN  TIME  OF 
PEACE  ON  THE  HIGH  SEAS.    (Capture,  E.  G;  Treaties,  A.  8.) 

1.  An  augmentation  of  the  force  of  a  foreign  belligerent  vessel  in  a  port  of 
the  United  States,  we  bdng  neutral,  by  a  substantial  increase  of  her  crew,  is  a 
breach  of  our  neutrality.     Hie  Santiisima  Trinidad  and  The  St.  Ander,  7  W 
283 V.  268. 

2.  A  neutral  may  lawfuUy  ship  his  goods  on  board  an  armed  belligerent 
vessel,  and  if  her  force  is  used  in  a  combat  in  which  he  gives  no  aid,  his  goods 
are  not  affected.     I%e  Nereide,  9  C.  888 iiL  392. 

3.  Covering  belligerent  property  by  neutral  papers,  not  being  so  illegal  or 
inunoral,  that  contracts  based  thereon  may  not  be  enforced ;  Hdd,  that  money 
recovered  ficom  a  foreign  government,  as  compensation  for  the  capture  of  prop- 
erty so  covered,  was  not  so  tainted  with  immorality,  or  violation  of  law,  that  the 
true  owner  could  not  recover  it  from  the  ostensible  owner,  who  had  received  it. 
De  VaUngxfCt  Administralore  v.  Duffy,  14  P.  282 xiiL  462. 

4»  A  citizen  of  the  United  States,  fitting  out  a  vessel  in  a  port  of  the  United 
States,  in  order  to  cruise  against  a  power  in  amity  with  the  United  States,  is  not 
protected,  by  a  commission  from  a  belligerent,  finom  punishment  for  any  offence 
oommitted  against  vessels  of  the  United  States.  United  States  v.  Furlong,  5  W. 
184 iv.  604. 

5.  Though  the  right  of  search  of  foreign  vessels  does  not  exist  in  time  of 
peace,  yet  a  cruiser  has  a  right  to  approach  for  purposes  of  observation.  7^ 
Mxrianna  Flora,  11  W.  1 . . . ,  vi.  497, 

6.  The  vessel  approached  is  under  no  obligation  to  lie  by,  but  neither  has  she 
a  nght  to  fire  at  a  cruiser  approaching,  upon  a  mere  conjecture  that  she  is  a 
pirate ;  and  if  this  be  done,  the  cruiser  may  lawfully  repel  force  by  force,  and 
capture  her.     Ih. 

7.  There  is  no  obligation  to  affirm  a  fiag  with  a  gn»  by  an  American  cruiser 
in  time,  of  peace.    Ih. 
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8.  The  commander  of  tke  cruiser  having  fairlj  exercised  his  discredcm,  in 
judging  whether  the  attack  upon  him  was  piratical,  cannot  be  held  resp<xisible 
in  damages  for  not  having  come*  to  the  conclusion,  which,  upon  a  subsequent 
judicial  investigation,  appears  to  be  correct     lb. 

9.  The  African  slave-trade  is  not  oontnuy  to  the  law  of  nations.  The  JnU- 
lope,  10  W.  66....yi.  387. 

10.  A  vessel  within  a  port,  blockaded  after  the  commencement  of  her  voyage, 
and  prevented  from  proceeding  on  it,  sustains  a  loss  bj  a  peril  within  that  ckose 
of  the  policy  insuring  against  the  ^  arrests,  restraints,  and  detainments  of  kings," 
&C.,  for  which  the  insurers  are  liable ;  and  if  the  vessel  so  prevented  be  a 
neutral,  having  on  board  a  neutral  cargo,  laden  before  the  institution  of  the 
blockade,  the  restraint  is  unlawful  Olivera  v.  Union  Lu.  Co,  8  W.  183 
• .  •  .iv.  193. 

11.  Detention  after  search,  pronounced  to  be  unjustifiable,  under  the  circum- 
stances of  the  case.     The  Anna  Maria,  2  W.  827 iv.  122. 

Capture,  F.  8 ;  Suproj  C.  7,'  12. 

E.    OF  CHANGE  OF  SOVEREIGNTY  AND  ITS  CONSEQUENCES,  AND 
HOW  MADE,  AND  ITS  RECOGNITION  BY  OTHER  NATIONS 

1.  The  English  possessions,  in  America,  were  not  claimed  by  right  of  ccm- 
quest,  but  of  discovery,  and  were  held  by  the  king,  as  the  representative  of  the 
nation,  for  whose  benefit  the  discovery  was  made.  Martin  v.  WaddeU'e  L^eee, 
16P.  367....xiv.  845. 

2.  An  adjudication  of  a  Spanish  tribunal  made  after  the  cession  of  Louisiana 
to  the  United  States,  but  before  possession  taken,  between  private  pardea,  is 
valid.     Keene  v.  M'Donough,  8  P.  808 xL  110. 

3.  It  belongs  exclusively  to  the  government  to  recognize  the  political  ex- 
istence of  new  foreign  states,  and,  until  it  does  so,  courts  must  consider  the  old 
state  of  things  as  remaining.     Gdeton  v.  Hotft,  3  W.  246. . .  .iv.  211. 

4.  When  a  civil  war  rages  in  a  foreign  nation,  one  part  of  which  separates 
itself  from  the  old  established  government,  and  erects  itself  into  a  distisci 
government,  the  courts  of  the  Union  must  view  such  newly  constituted  goveni- 
ment,  as  it  is  viewed  by  the  legislative  and  executive  departments  of  the  govern- 
ment of  the  United  States.     United  States  v.  Palmer,  3  W.  610 iv.  814. 

5.  K  that  government  remains  neutral,  but  recognizes  the  existence  of  a  dvil 
war,  the  courts  of  the  Union  cannot  consider  as  criminal  those  acts  of  hostility* 
which  war  authorizes,  and  which  the  new  government  may  direct  against  its 
enemy.     Ih. 

6.  The  same  testimony  which  would  be  sufficient  to  prove  that  a  vessel  or 
person  is  in  the  service  of  an  acknowledged  state,  is  admissible  to  prove  thai 
they  are  in  the  service  of  such  newly  erected  government     lb. 

7.  Its  seal  cannot  be  allowed  to  prove  itself,  but  may  be  proved  by  such  testi- 
mony as  the  nature  of  the  case  admits  ;  and  the  &ct  tliat  a  vessel  or  person  b 
in  the  service  of  such  government  may  be  established  otherwise,  should  it  be 
impracticable  to  prove  the  seal.     lb. 

8.  By  the  conquest  and  military  occupation  of  a  portion  of  (he  territory  of 
the  United  States,  by  a  public  enemy,  that  portion  is  to  be  deemed  a  fbreign 
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eooiitiy,  so  &r  as  respects  oar  revenue  laws.     United  States  v.  Rice,  4  W.  246 
...  .iy.  391. 
•       9.  Gkx)ds  imported  into  it,  are  not  imported  into  the  United  States ;  and  are 
subject  to  snch  duties  only  as  the  conqueror  may  impose.    Tb, 

10.  The  subsequent  evacuation  of  the  conquered  territory  by  the  enemy,  and 
resumption  of  authority  by  the  United  States,  cannot  change  the  character  of 
past  transactions.    Tb, 

11.  The  jus  postUminii  does  not  apply  to  the  case ;  and  goods  previously 
imported  do  not  become  liable  to  pay  duties  to  the  United  States,  by  the  re- 
sumption of  their  sovereignty  over  the  conquered  territory.     lb. 

12.  The  capture  and  occupation  of  Tampico,  by  the  arms  of  the  United 
States,  during  the  war  with  Mexico,  though  sufficient  to  cause  it  to  be  regarded 
by  other  nations  as  part  of  our  territory,  did  not  make  it  a  part  of  the  United 
States  under  our  constitution  and  laws ;  it  remained  a  foreign  country,  within 
the  meaning  of  the  revenue  laws  of  the  United  States.  Fleming  v.  Page^  9  H. 
603....xviii.  278. 

13.  An  island,  conquered  and  occupied  by  the  enemy,  is,  for  belligerent  and 
commercial  purposes,  his  soiL  Tkirtg  Hogsheads  of  Sugar  v.  Boyle^  9  C.  191 
....iii  327. 

14.  The  produce  of  that  soil  is  liable  to  condemnation,  while  it  belongs  to  the 
individual  proprietor  of  the  soil  which  produced  it,  although  he  is  a  neutraL     lb. 

15.  This  court  does  not  recognize  the  existence  of  any  lawful  court  of  prize 
at  Galveztown,  nor  of  any  Mexican  republic  or  state,  with  power  to  authorize 
captures  in  war.     The  Nueva  Anna  and  Liebrej  6  W.  193 ...  .v.  57. 

16.  Though  the  independence  of  Buenos  Ayres  has  not  been  acknowledged 
by  the  United  States,  we  have  recognized  the  existence  of  a  state  of  civil  war 
between  Spain  and  its  colonies,  and  each  party  to  that  war  is  respected  by  us  in 
its  exercise  of  all  belligerent  rights,  including  the  right  of  capture.  The  San- 
tissima  Trinidad  and  The  St.  Ander,  7  W.  283 v.  268. 

17.  A  capture  of  a  Spanish  vessel  and  cargo,  made  by  a  privateer  com- 
missioned by  the  Province  of  Carthagena,  while  it  had  an  organized  govern- 
ment, and  was  at  war  with  Spain,  cannot  be  interfered  with  by  the  courts  of 
the  United  States.     The  Nuestra  Senora  de  la  Caridadj  4  W.  497 iv.  453. 

18.  The  capacity  of  corporations,  created  by  the  crown,  in  this  country,  or  in 
Great  Britain,  to  hold  lands  or  other  property  in  this  country,  was  not  affected 
by  the  Revolution.  Society  for  the  PropagaHan  of  the  Gospel  ^c,  v.  Hfew 
Haven,  8  W.  464 v.  483. 

19.  A  woman,  residing  with  her  father,  a  citizen  of  South  Carolina,  in 
Charleston,  when  that  city  was  captured  by  the  British  forces  in  May,  1780, 
continued  so  to  reside  until  1781,  when  she  was  married  to  a  British  officer, 
with  whom  she  went  to  England  in  1782,  and  there  remained  until  her  death  in 
1801  ;  she  left  five  children  bom  in  England.  Heldy  1.  That  the  capture  of 
Charleston  did  not  permanently  change  the  allegiance  or  the  national  character 
of  the  inhabitants.     Shanks  v.  Dupont,  3  P.  242 . . . .  viii.  395. 

20.  2.  That  by  her  marriage  with  an  alien  she  did  not  cease  to  be  a  citizen 
of  South  Carolina.     lb. 

21.  3.  That  her  withdrawal  with  her  husband,  and  her  permanent  adherence 
to  the  side  of  the  enemies  of  the  State,  down  to  and  at  the  time  of  the  treaty  of 
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peace  of  1783,  operated  as  a  virtual  dissolution  of  her  allegiance,  and  that  lier 
coverture  did  not  disable  her  from  making  this  election.     Ih. 

22.  4  That  at  all  events  she  was  a  British  subject  within  the  purview  of 
the  9th  article  of  the  treaty  of  1794^  (8  Stats,  at  Large,  122,)  with  Gretf 
Britain.     Tb, 
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Constitutional  Law,  N.  O.  P.;   Courts  op  the  United  States,  B.b.e.| 
Insolvent  Laws,  B.  ;  State  Courts  and  Magistrates. 

A  OP  THE  PROCESS  ACTS  OF  THE  STATES,  814. 

1,  WHAT  ADOPTED,  AND  HOW,  AND  TO  WHAT  BXTENT. 

2.  WHAT  NOT  ADOPTED. 

8.   WHAT  MODIFIED,  AND  HOW. 
4.   OENERALLT. 

B.  LAWS  OF  THE   STATES  WHICH  ARE  OR  ARE  NOT  RULES  OF 

DECISION   UNDER  THE   84TH   SECTION  OF  THE  JUDICIARY 
ACT  OF  1789,  (1  Stats,  at  Large,  92,)  816. 

1.  GENERALLY,  AND    HEREIN    OF  AOTS    OF   LIMITATIONS,   RULES    Of 

ETIDENCE,  AND  OTHER  MATTERS. 

2.  STATE   CONSTITUTIONS,   STATUTES,  AND   THEIR    CONSTRUCTIOH  BT 

STATE  COURTS. 
8.  RULES  OF  PROPERTY  SETTLED  BY  STATE  COURTS. 

4.  CONSTRUCTION  AND  VALIDITY  OF  CONTRACTS,  DEEDS,  AND  DBTI8B8 

OF  LAND. 

5.  COMMERCIAL  LAW. 

6.  CRIMINAL  LAW. 

7.  EQUITY. 

C.  HOW  TAKEN  NOTICE  OF,  820. 


A  OF  THE  PROCESS  ACTS  OF  THE  STATES. 

« 

1.  WHAT  ADOPTED,  AND  HOW,  AND  TO  WHAT  EXTENT. 

1.  The  process  act  of  Maj  8,  1792,  (1  Stats,  at  Large,  275,)  adopts  the 
laws  of  the  several  States  coDoerning  the  final  process  of  their  supreme  courts, 
existing  in  September,  1789,  subject  to  such  alterations  as  the  courts  of  the 
United  States  might  deem  expedient,  or  such  regulations  as  the  supreme  coa*t 
might  prescribe.     Wayman  v.  Southardy  10  W.  1 . . .  .vi.  311. 

2.  The  8d  section  of  the  process  act  of  May  19,  1828,  (4  Stats,  at  Large, 
278,)  adopts  the  then  existing  state  laws  concerning  executions,  and  operates 
on  all  issued  subsequent  to  its  passage,  without  regard  to  the  time  when  the 
judgments  were  rendered.    £as$  y.  Duvcdy  18  P.  45 .  •  •  •  xiiL  84. 
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S.  The  act  of  May  19,  1828,  §  8,  adopting  the  proceedings  on  executions, 
embraces  as  part  of  those  proceedings  the  rights  secured  by  the  then  existing 
laws  of  the  State,  to  an  imprisoned  debtor,  to  have  the  privilege  of  the  jail 
Hmitd.     United  SuUes  t.  Xnighty  1 4  P.  301 ... .  xiii.  470. 

4.  The  process  act  of  1828,  adopted  an  action  of  trespass  to  trj  titles  to 
land  in  Alabama,  which  existed  bj  a  law  of  that  State  when  that  act  was 
passed.     Sears  v.  jEaedmrn,  10  H.  187 .. .  .xviii.  857. 

5.  The  process  act  of  1828,  adopted  so  much  of  the  act  of  the  State  of 
Mississippi  as  authorized  a  judgment,  by  motion,  against  a  sheriff  for  failing  to 
pay  over  moniys  collected  on  execution,  and  this  is  a  proceeding  in  the  orig- 
inal suit,  over  which  a  circuit  court  there  has  jurisdiction,  though  the  plaintiff 
and  the  marshal  are  both  citizens  of  the  same  State.  Cfvnn  v.  Breedhve^  2  H. 
29 XV.  16. 

6.  The  penal  clauses  of  the  act  are  not  adopted.    Ih* 

7.  The  forthcoming  bond,  in  Mississippi,  is  part  of  the  proceedings  upon  the 
final  process,  and,  as  such,  adopted  by  the  act  of  May  19,  1828.  Ami$  v. 
amUh,  16  P.  308. . .  .xiv.  311. 

8.  Though  the  forms  and  modes  of  proceeding  under  writs  of  execution  in 
the  State  have  been  adopted  by  congress,  they  are  not  controlled  by  collateral 
restrictions  which  the  State  has  imposed  on  its  courts,  and,  though  an  injunc- 
tion, by  a  state  law,  may  operate  as  a  supersedeas,  this  does  not  govern  execu- 
tions from  the  courts  of  the  United  States.  Boyle  v.  Zacharie^  6  P.  648 .... 
Z.297. 

2.  WHAT  NOT  APOPTSD. 

1.  Statutes  of  Kentucky  in  relation  to  executions,  passed  after  September 
29,  1789,  are  not  applicable  to  executions  issuing  from  courts  of  the  United 
States.     Wajfinan  v.  Southard,  10  W.  1 . . . .  vi.  311. 

2.  The  act  of  assembly  of  Kentucky,  which  prohibits  the  sale  of  property  taken 
under  executions  for  less  than  three  fourths  of  its  appraised  value,  without  the 
consent  of  the  owner,  does  not  apply  to  a  venditioni  exponas  issued  out  of  the 
circuit  court  for  the  district  of  Kentucky.  Bank  of  the  United  States  v.  ffal" 
stead,10  W.  51 . . . .  vi.  829. 

3.   WHAT  MODIFIED,  AND  HOW* 

In  the  district  of  Connecticut,  the  marshal  may,  upon  an  attachment  for  debt, 
without  a  mittimus,  commit  the  defendant  to  prison  for  want  of  bail.  Palmer 
V.  Alleny  7  C.  550 ii.  667. 

CouBTS  OF  THE  Unitbd  Statsb,  B.  e.  1. 

4.    GBNEBALLT. 

1.  State  laws,  proprio  vigors,  cannot  affect  the  process  or  proceedings  of  the 
courts  of  the  United  States.    Beers  v.  Houghton,  9  P.  329  • . . .  xi.  376. 

2.  A  statute  of  a  State,  proprio  vigors,  cannot  affect  the  modes  of  proceed- 
ingi  in  a  court  of  the  United  States.     It  is  obligatory  only  so  fiur  as  adopted  by 
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congress,  or  by  the  court,  under  the  authority  of  congress.    Keary  v.  J'armen 
'md  Merchants^  Bank  of  3femph%8y  16  P.  89. . .  .xiy.  195. 

B.  LAWS  OF  THE  STATES  WHICH  ARE  OR  ARE  NOT  RULES  OP 
DECISION  UNDER  THE  34TH  SECTION  OF  THE  JUDICIABT 
ACT  OF  1789,  (1  Stats,  at  Labob,  92.) 

1.  GEKBRALLT,  AND  HEREIN  OF  ACTS    OF  LIMITATIONS,  BFLES    OF  ETIDENCE, 

AND    OTHER  MATTEBS. 

1.  The  d4th  section  of  the  judiciary  act  relates  to  the  rules  for  forming,  not 
for  executing  the  judgment.     Wayman  v.  Southardj  10  W.  1 ...  .vi.  811. 

2.  A  statute  of  a  State,  barring  all  actions  at  law  against  the  executors  and 
administrators  of  estates  judicially  declared  insolvent,  cannot  be  pleaded  as  i 
bar  to  an  action  by  a  citizen  of  another  State,  in  a  circuit  court  of  the  United 
States.     Suydam  v.  Broadnax,  14  P.  67. . .  .xiii.  350. 

d.  The  courts  of  the  State  of  Ohio,  having  settled  that  a  book,  entitled  "  The 
Land  Laws  of  Ohio,"  published  by  authority  of  that  State,  was  admissible  in 
evidence,  and  proof  of  a  grant  from  the  United  States  to  John  C  Symmes  and 
his  associates,  the  circuit  court  in  Ohio  rightly  followed  that  rule  of  evidence. 
IRnde  v.  Vattier's  Lessee,  5  P.  398 ix.  397. 

4.  The  act  of  Virginia,  passed  in  1792,  to  regulate  proceedings  on  jadg- 
ments,  is  substantially  an  act  of  limitation,  and  is  one  of  the  laws  of  the  State, 
to  be  applied  in  the  courts  of  the  United  States,  according  to  the  d4th  section 
of  the  judiciary  act,  although  one  of  its  provisions  regulates  die  issue  of  ezeco- 
tions.     Boss  v.  Ihivaly  13  P.  45 .  • .  .xiii.  34. 

5.  The  statute  of  limitations  of  Georgia  may  be  pleaded  in  bar  of  an  action 
brought  in  the  circuit  court  of  the  United  States  for  the  district  of  Georgia,  on 
a  judgment  recovered  in  South  Carolina.  Af'Mmoyle  v.  Oaken,  13  P.  312 
...  .xiii.  169. 

6.  The  local  laws  of  the  States  cannot  give  jurisdiction  to  the  courts  of  the 
United  States ;  they  may  ascertain  the  rights  of  the  parties.  Steamboat  Or- 
leans V.  Phcehus,  11  P.  175. . .  .xii.  391. 

7.  Under  the  34th  section  of  the  judiciary  act,  the  acts  of  limitations  of 
the  several  States,  where  no  special  provision  has  been  made  by  congress,  form 
rules  of  decisions  in  the  courts  of  the  United  States,  and  the  same  effect  is 
given  to  them  as  ig  given  to  them  in  the  state  courts.  M^Obmy  v.  SilUman, 
aP.  270....viii.  415. 

8.  A  state  statute  of  limitations  barring  '^  all  actions  on  the  case,"  bars  an 
action  on  the  case  against  an  officer  of  the  United  States  for  non-feasance  in 
office.     lb, 

9.  The  rules  of  evidence  prescribed  by  the  laws  of  the  State  are  to  be  ad- 
ministered by  the  circuit  court  sitting  in  the  State,  in  a  trial  of  a  civil  action  at 
the  common  law.     Sims  v.  Hundley,  6  SL  1 . . . .  xvi.  580. 

10.  Under  the  34th  section  of  the  judiciary  act,  the  statutes  of  the  several 
States  which  prescribe  rules  of  evidence  in  civil  cases  are  included.  JSPNid 
V.  HoUbrook,  12  P.  84 . . .  .xii.  643. 

Constitutional  Law,  E.  3; 
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2.  STATE  CONSTITUTIONS,  STATUTES,  AND  THEIR  CONSTRUCTION   BY  STATE 

COURTS.     ^Constitutional  Law,  D.  1.) 

1.  A  judicial  interpretation  hj  the  highest  court  in  the  State  of  one  of  its 
own  statutes,  not  called  in  question  bj  its  own  tribunals,  and  no  other  decision 
tending  in  any  manner  to  shake  it,  is  conclusive  here.  M'  Outchen  v.  Marshd&j 
8  P.  220.... xi.  76. 

2.  In  cases  depending  on  the  statutes  of  a  State,  and  especially  concerning 
laod,  the  settled  construction  of  those  statutes,  by  the  state  court,  is  to  be 
adopted.     PoUc^  Lessee  v.  Wendell,  9  C.  87 iii.  276. 

8.  In  construing  a  statute  of  a  State  concerning  lands,  this  court  adopts  the 
construction  settled  in  the  state  courts,  though  not  in  accordance  with  its  own 
opinion.    M'Keen  v.  Delanqfs  Lessee,  5  C.  22 . . .  .ii.  181. 

4.  If  the  construction  of  a  state  statute  is  settled  by  the  highest  court  of  the 
State,  this  court  adopts  that  construction.  Elmendorf  v.  Taylor,  10  W.  152 
...  .vi.  360. 

5.  The  construction  of  a  statute  of  a  State  affecting  titles  to  land,  by  the 
highest  court  of  a  State,  is  entitled  to  peculiar  respect.  JUtPDoweR  v.  Peyton, 
10  W.  454 ... .  vi.  474. 

6.  In  construing  local  statutes  respecting  real  property,  this  court  is  governed 
by  the  decisions  of  the  state  tribunals.  ThcUcher  v.  PoweU,  6  W.  119. .. . 
V.  30. 

7.  The  power  of  an  inferior  court  of  a  State  to  make  an  order  at  one  term 
as  of  another,  is  of  a  character  so  peculiarly  local,  that  the  judgment  thereon 
of  the  revising  tribunal  of  the  State  should  be  conformed  to  by  this  court. 
Bank  of  Hamilton  v.  Dudleffs  Lessee,  2  P.  492 viii.  192. 

8.  The  settled  construction  of  statutes  of  limitation  by  the  state  courts,  will 
be  followed  by  this  court.  Harpending  v.  Dutch  Church,  16  P.  455...  .xiv. 
378. 

9.  The  construction  of  a  statute  of  limitations  of  Tennessee  being  well  settled 
bj  a  series  of  decisions  of  the  highest  court  of  that  State,  differently  from  what 
was  understood  by  this  court  when  it  made  a  former  decision,  and  subsequently 
thereto,  that  decision  was  overruled,  and  the  rule  fixed  by  the  state  court  was 
adopted.     Green  v.  Nedts  Lessee,  6  P.  291 . . .  .x.  119. 

10.  This  court  follows  the  decision  of  the  highest  court  of  the  State,  on  a 
question  of  interpretation  of  the  state  statute  concerning  executions,  and  re- 
verses the  judgment  of  the  circuit  court,  though  that  decision  was  made  since 
the  decision  of  the  circuit  court.  United  States  v.  Morrison,  4  P.  124.... 
ix.  27. 

11.  In  construing  the  constitution  of  a  State,  this  court  will  adopt  a  settled 
oonstmction,  existing  when  the  contract  in  question  was  made,  acquiesced  in 
by  all  the  branches  of  the  government,  and  under  the  authority  of  which  the 
contract  was  entered  into,  and  reject  a  more  recent  decision  by  the  highest 
court  of  the  State,  as  not  affording  the  rule  for  such  a  case.  State  Bank  of 
Ohio  V.  Knoop,  16  H.  869 xxi.  190. 

12.  This  court  cannot  rest  its  judgment  upon  an  opinion  of  a  state  court, 
dODceming  the  construction  of  a  statute  of  the  State,  if  it  was  not  necessary  to 

27* 
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construe  the  statute  in  order  to  decide  the  case  in  which  the  opinion  was  prch 
nounced.  Under  such  circumstances,  this  coiTrt  must  examine  the  question  of 
construction,  and  decide  it,  as  seems  to  them  right  OarroU  v.  OarroWi  Lnue, 
IG  H.  275.... xxi.  128. 

13.  The  supreme  court  of  Michigan  haying  settled  a  question  as  to  th^ 
constitutionality  of  a  law  of  that  State  depending  wholly  on  the  local  law 
this  court  followed  that  decision.  NumUh  ▼.  Shddonyl  H.  812....zTiL 
416. 

14.  The  judicial  department  of  a  state  government  is  the  rightful  expositor 
of  its  constitutional  law,  in  cases  coming  here  from  the  dicuit  court.  Bmk 
of  HamiUon  v.  Dudleffs  Leuee^  2  P.  492 ....  viii.  192. 


8.   RULES   OF  PROPERTY   SETTLED   BY   STATE   COURTS.      (EhTAILS.) 

A  deliberate  decision,  by  the  highest  court  of  a  State,  of  the  question 
whether  the  statute  of  uses  was  part  of  the  common  law  of  the  State,  and  as  to 
the  operation  of  a  clause  in  a  will  of  lands,  under  that  law,  was  received  by 
this  court  as  a  rule  of  property  there.  Hendenon  v.  Griffin^  5  P.  151 . . .  .iz. 
260. 


4.   CONSTRUCTION  AND   YALIDITY   OF  CONTRACTS,   DEEDS,  AND  DETISE8  OF 

LAND. 

1.  The  decision  of  a  state  court  is  not  adopted  by  this  court,  when  it  tnras 
on  the  construction  or  effect  of  a  compact  between  two  States.  Marlatt  v.  S3kf 
11  P.  l....xii.  819. 

2.  This  court  having  deliberately  decided  a  contract  to  be  valid,  declined  to 
reverse  its  decision,  though  subsequent  thereto,  the  highest  court  of  the  State 
where  the  contract  was  made  and  to  be  performed,  decided  that  a  similar  oon- 
tract  was  invalid  because  prohibited  by  the  constitution  of  the  State.  Bmmk 
V.  Runnels  J  5  H.  184. .  •  .xvi.  886. 

8.  The  decision  of  the  highest  court  of  a  State,  construing  a  deed  by  the 
rules  of  the  common  law,  is  not  binding  on  this  court  Foxcroft  v.  MaHtU, 
4H.  853 xvi.  148. 

4.  This  court  does  not  hold  itself  bound  by  the  construction  of  a  will  of  lands, 
made  by  the  highest  court  of  a  State,  unless  the  construction  arises  from  i 
settled  rule  of  property.     Lane  v.  Vick^  8  H.  464. . .  .xv.  514. 

5.  This  court  adopts  the  decisions  of  the  highest  court  of  a  State  settling  a 
rule  of  construction  of  devises  of  lands.  Jackson  v.  Chew^  12  W.  153.... 
vii.  94.  # 

Nayigablb  Waters,  8. 

5.  comcEROiAL  law. 

1.  The  84th  section  of  the  judiciary  act,  is  limited  to  the  laws  of  a  State 
strictly  local,  that  is  to  say,  the  positive  statutes  of  the  State,  and  their  inte^ 
pretation  by  the  local  tribunals,  and  the  rights  and  titles  to  things  having  a 
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permanent  locality,  sach  as  real  estate ;  it  does  not  apply  to  the  construction 
of  contracts,  or  to  questions  of  general  commercial  law.     Swift  v.  Tyicn, 

16  P.  1 xiv.  166. 

2.  Questions  of  general  commercial  law,  concerning  the  construction  and 
legal  effect  of  a  contract  of  insurance,  are  not  local  in  their  character,  and  this 
court  are  not  bound  by  the  decisions  of  the  state  courts  thereon.     OarpeTUer  v 
Providence  Washingtim  In$.  Oo.  16  P.  495. . .  .xiv.  386. 


6.   OKDOSAL  LAW. 

1.  The  84th  section  of  the  judiciary  act  of  1789,  applies  only  to  the  trial 
of  dvil  actions  at  the  common  law.  United  Siatei  v.  Seidj  12  H.  861 .... 
xiz.  180. 

2.  In  criminal  trials  in  the  courts  of  the  United  States  held  in  one  of  the 
original  thirteen  States,  the  admissibility  of  eyidence  depends  upon  the  law  of 
the  State  where  the  trial  is  held,  as  it  was,  when  the  courts  of  the  United 
States  were  established  by  the  judiciary  act  of  1789.    lb. 


7.  EQT7ITT. 

1.  The  circuit  court  has  jurisdiction,  on  a  bill  in  equity  filed  by  the  United 
States  against  the  debtor  of  their  debtor,  they  claiming  a  priority  under  the 
act  of  1799,  (1  State,  at  Large,  676,  §  65,)  notwithstanding  the  local  law  of 
the  State  where  the  suit  is.  brought  allows  a  creditor  to  proceed  against  the 
debtor  of  his  debtor,  by  a  peculiar  process  at  law.  United  States  y.  Sawlandj 
4  W.  108 iv.  360. 

2.  The  circuit  courts  of  the  Union  have  chancery  jurisdiction  in  every  State ; 
they  have  the  same  chancery  powers,  and  the  same  rules  of  decisions  in  all  the 
States.    3, 

3.  Bill  to  establish  the  possession  and  quiet  the  title  of  the  complainant  to 
lands  in  Kentucky,  sustained*     WxckUffe  v.  OwingSy  17  H.  47 . . .  .xzi.  857. 

4.  The  statute  in  Kentucky  upon  the  subject  of  this  remedy,  is  not  without 
mflnence  upon  the  question  of  the  propriety  of  this  exertion  of  an  established 
chancery  power,     lb. 

5.  A  state  law,  authorizing  one  having  both  title  and  possession  to  bring  a 
suit  in  equity  against  one  claiming  or  pretending  to  title,  may  be  administered 
bj  a  circuit  court ;  for  though  the  laws  of  the  States  cannot  affect  the  jurisdic- 
tion, or  modes  of  proceeding  in  equity  of  the  courts  of  the  United  States,  they 
may  afford  rules  as  to  what  shall  be  deemed  a  doud  upon  title  to  lands,  and 
the  circuit  courts,  as  courts  of  equi^,  may  remove  such  clouds.  Olarh  v. 
Smith,  13  P.  195. . .  .ziiL  119. 

6.  A  court  of  the  United  States  sitting  in  a  State  where  the  distinction 
between  law  and  equity  does  not  exist,  may  adopt  the  state  proceedings  to  try 
suits  at  law ;  but  equitable  rights  must  be  presented  and  tried  according  to  the 
rules  prescribed  by  this  court  for  the  pleadings  and  practice  in  equity.  Bennett 
ir.  JButterwarthj  11  H.  669 xviiL  757. 

7.  The  chancery  jurisdiction  of  the  courts  of  the  United  States  is  the  same 
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ill  all  the  States,  and  the  rule  of  decision  is  the  same  in  all.    Its  remedies  are 
not  regulated  by  the  state  practice.     Boyle  v.  Zachariey  6  P.  648. . .  .x.  297. 
S.  This  court  is  not  bound  by  the  decision  of  a  state  court,  upon  a  question 
oi'  equity  law.     Neves  v.  Scott,  13  H.  268 ....  xix.  492. 

Bond,  E.  6 ;  Equity,  A.  2,  3. 

C.    HOW  TAKEN  NOTICE  OF. 

'I'he  courts  of  the  United  States  can  and  should  take  notice  of  the  biirs  aod 
judicial  decisions  of  the  several  States  of  the  Union,  and  with  respect  to  them, 
no  averment  need  be  made  in  pleading,  which  would  not  be  necessary  within 
the  respective  States.    Pennington  v.  Gibson,  16  H.  65 . . .  .xxL  30. 


LEASES  AND  TEEMS  FOR  YEARS- 

Estoppel,  A.  C;  Fixtures. 

1.  A  lease  for  one  year,  followed  by  an  occupation  for  three  years,  is  not « 
lease  for  three  years.    Alexander  v.  Harris^  4  C.  299 . . .  .ii.  111. 

2.  The  personal  representatives  of  the  lessee  are  liable  on  his  covenant  to 
pay  rent,  though  he  assigned  the  lease  in  his  lifetime.  Scott  v.  Lutifs  Ad- 
ministrator, 7  P.  596. . .  .X.  584 

3.  A  fee-farm  rent  is  an  estate  of  inheritance,  and  the  assignee  may  sue  for 
it  in  his  own  name,  though  the  reversion,  or  the  right  of  reentry,  were  not  as- 
signed to  him.     lb. 

4.  Re^try  for  non-payment  of  rent,  can  be  made  at  common  law  only  after 
a  demand  of  the  precise  sum  due,  at  a  convenient  time  before  sunset  of  the  day 
when  the  rent  was  payable,  and  in  the  most  notorious  place  upon  the  luA, 
though  no  person  be  on  the  land  to  pay.  Connor  v.  Bradley,  1  H.  211 ... . 
xiv.  574. 

5.  A  legatee,  in  the  adverse  possession  of  land  of  the  testator,  cannot  be 
compelled  to  allow  rent  by  way  of  deduction  from  his  legacy.  West  v.  Sm^ 
8H.  402 xvii.  636. 

6.  An  attornment  by  a  tenant  to  one  put  in  possession  under  a  writ  of  haben 
fousias,  not  calling  for  the  land,  is  voluntary,  and  the  tenant  cannot  set  up  the 
title  of  the  party  in  whose  favor  the  execution  was,  nor  is  he  entitled  to  notice 
to  quit      Woodward  v.  Brown,  13  P.  1 ... .  xiii.  1. 

7.  A  tenant  who  disputes  his  landlord's  title,  and  claims  the  fee  in  his  own 
right,  becomes  a  trespasser,  and  may  be  ejected  without  notice.  Walden  v. 
Bodley,  14  P.  156. . .  .xiii.  400. 

Ejectment,  C.  7. 
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Contract,  D.;  Fraud,  D.;  Guarantee. 


LEGACY— LEX  LOCI— LEBEL-LIEN.  8»1 

LEGACY. 
Will. 


LEX  LOCL 

CrONFLICT  OV    LaWB. 


LIBEK 

Admxbaltt,  B.  1. 

1.  Thoagh  a  commanication  be  priyileged,  if  it  be  malicious,  an  action  lies ;: 
bot  the  plaintiff  must  aver  and  proye  actual  malice.  White  v.  NxcholU^  8  EL 
266 ZY.  439. 

2.  It  is  not  necessary  to  aver,  in  the  declaration,  the  &ct8  constituting  malice ;. 
it  is  enough  to  allege  the  writing  was  maliciouslj  published.     lb, 

3.  Want  of  probable  cause  will  authorize  the  inference  of  malice,    lb, 

4.  A  letter  to  the  President  of  the  United  States,  containing  charges  against 
:ne  in  public  office  under  the  ezecutive  goyenmient,  if  false  and  malidous,  is- 
ictioDable.    lb. 


LIEN. 

EzxcuTiONS,  D. ;  Judombntb  and  Decbeeb,  B.  ;  Rbvenub  Laws,  £.  d. ;  Y 

DOB  AlfD  FUBCHABBBy  R 

A.  MARITIME  LIENS,  821. 

B.  EQUITABLE  LIENS,  821. 

C.  COMMON  LAW  AND  STATUTE  LIENS,  822 


A    MARITIME  LIENS. 
Admibalty,  a.  2 ;  Bottoubt  and  Respondentia  ;  Shipping,  F.  H.  1. 


B.    EQUITABLE  LIENS.    (Judgments,  &c.  B.  1.) 

.  1.  A  lien  upon  certificates  of  stock  cannot  arise  from  a  breach  of  trust. 

Rcmdd  Y,  Broum,  2  H.  406 xv.  157. 

2.  Though  where  the  legal  remedj  by  the  levy  of  an  elegit  will  pay  the  debt 
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out  of  the  rents  and  profits  in  a  reasonable  time,  the  court  might  refuse  to  intON 
fere,  this  has  no  application  to  the  case  of  a  reversion  expectant  on  a  life-estate. 
Burton  v.  Smith,  13  P.  464 xiii.  250. 

3.  An  agreement  to  allow  an  agent  five  per  centum  of  the  amount  which 
should  be  recovered  under  a  claim  on  a  foreign  government,  ^ves  a  lien  on  the 
fund  to  that  extent,  and  congress  having  provided  for  suits  to  try  the  title  to 
such  funds  in  the  treasury,  a  court  of  equity  has  jurisdiction.  Wi^e  v.  Ooxe^ 
15  H.  415 XX.  580. 

4.  The  complainant,  at  the  instance  of  his  father-in-law,  having  entered  into 
possession  of  a  messuage  belonging  to  ihe  former,  under  a  belief  that  it  would 
be  conveyed  to  him  or  his  wife,  and  having  expended  a  large  sum  in  improve- 
ments, upon  the  faith  of  that  understanding,  but  the  contract  being  too  uncertain 
to  be  specifically  executed, — JBisld,  that  he  had  an  equitable  lien  on  the  messuage 
for  his  advances,  as  against  creditors  of  the  father-in-law,  who  had  died  insolvent 
Kinfs  Heirs  v.  Thompson,  9  P.  204 xi.  831. 

5.  A  question  of  fact,  whether  the  appellant  had  a  claim  in  equity  in  jw- 
sonamy  as  well  as  in  rem.    King  v.  Thompson*s  Heirs,  13  P.  128 . . .  .xiiL  86. 


C.    COMMON  LAW  AND  STATUTE  LIENS. 

1.  Li  Kentucky,  the  delivery  of  a  JL  fa.  to  the  sherifi^,  creates  a  lien  on  tliB 
debtor's  lands,  which  is  as  valid  before  as  after  a  levy.  WaUen^s  Lessee  v.  Beity 
8H.  111.... XV.  325. 

2.  The  act  of  congress  of  March  2,  1833,  (4  Stats,  at  Large,  659,)  does  not 
secure  a  lien  on  a  building  to  one  who  contracts  with  the  owner  of  the  land  to 
erect  the  building,  but  only  to  mechanics  and  material-men,  who  supply  materials 
and  perform  work  on  the  building.  Winder  v.  OaldweU,  14  H.  484.... xx. 
272. 

.  3.  The  charter  of  the  Bank  of  Washington  contained  a  clause  that  **  all  debtSf 
actually  due  and  payable  by  a  stockholder  requesting  a  transfer,  must  be  satis- 
fied before  such  transfer  shall  be  made ; "  Siddj  1st  that  executors  of  a  stock- 
holder could  not  have  the  aid  of  a  court  of  equity  to  compel  a  transfer  without 
first  paying  a  debt  due  from  the  testator,  though  it  was  not  payable  at  the  time 
of  his  death ;  and  2d.  That  the  fact  that  the  testator  died  insolvent,  and  in- 
debted to  the  United  States,  did  not  enable  the  executors,  by  force  of  the  5tb 
section  of  act  of  March  3,  1797,  (1  Stats,  at  Large,  515,)  to  assert  any  other 
or  greater  right  to  the  transfer,  than  they  would  otherwise  have  possessed 
Brenl  v.  Bank  of  Washingtony  10  P.  596 xii.  262. 

4.  An  msurance  broker  is  entitled  to  a  lien  on  the  policy  for  premiums  paid 
by  him  on  account  of  his  principal ;  and  though  he  parts  with  the  possession, 
if  the  policy  afterwards  comes  into  his  hands  again,  his  lien  is  revived,  unlesj> 
the  manner  of  his  parting  with  it  manifests  his  intention  to  abandon  the  lien. 
Li  such  a  case,  an  intermediate  assignee  takes  eum  onere.  Spring  v.  South 
Carolina  Insurance  Company ^  8  W.  268. . .  .v.  411. 

5.  But  in  the  case  of  other  liens  acquired  on  the  policy,  if  it  be  assigned, 
bond  fidsy  for  a  valuable  consideration,  while  out  of  the  possession  of  the  penoo, 


LIMITATIONS.  823 

aoqniring  the  lien,  and  afterwards  return  into  his  hands,  the  lien  does  not  revive 
as  against  the  assignee.     lb. 

6.  The  lien  of  a  bank,  under  its  charter,  on  its  shares,  for  a  debt  due  from  their 
owner,  is  superior  in  equity  to  a  lien  acquired  from  the  owner  bj  a  third  person, 
and  is  not  waived  simplj  bj  taking  other  security  for  the  debt  Union  Bank 
of  Georgetown  v.  Lairdy  2  W.  890 iv.  147. 

Bakks,  4 
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CoNTLiCT  oi*  Laws,  L.  ;  Eqititt,  B,  b.  4,  h. ;  Ebbob,  A. ;  Pleading,  G. 
A    ACTIONS  TO  TRY  TITLE  TO  LAND,  323. 

1.  TO  WHAT  OASES  APPLY;  WHEN  BEGIN  TO  BUN,  AND  WHEN  BAB 

IS  COMPLETE. 

2.  EXCEPTIONS  AND  DISABILITIES. 

a    ASSUMPSIT  AND  DEBT  ON  SIMPLE  CONTRACTS,  826. 

1.  TO  WHAT  CASES  APPLY:  WHEN  BEGIN  TO  BUN,  AND  WHEN  BAB 

IS  COMPLETE. 

2.  EXCEPTIONS   AND   DISABILITIES. 

3.  NEW  PBOMISE  AND   ACKNOWLEDGMENT. 

C.  ACTIONS  OP  TORT,  829. 

D.  SEALED  mSTRUMENTS  AND  JUDGMENTS,  829. 

E.  CRIMES  AND  PENALTIES,  829. 

P.    EQUITABLE  TITLES,  AND  HEREIN  OP  TRUSTS,  880. 

G.    REMEDIES  IN  EQUITY,  AND  HEREIN  OP  STALE  CLAIMS,  881. 

H.    GENERALLY,  AND  HEREIN  OP  PLEADING  THE  STATUTE,  882. 

A.    ACTIONS  TO  TRY  TITLE  TO  LAND. 

1.  TO    WHAT    CASES    APPLY;    WHEN    BEGIN  TO    BUN,   AND   WHEN    BAB    CS 

COMPLETE. 

1.  The  act  of  limitations  of  the  State  of  Georgia,  (1767,)  does  not  require 
an  entry  within  seven  jears  after  the  title  accrued,  unless  there  is  an  adverse 
possession.     Shearman  v.  Irvine's  Lessee,  4  G.  867 . . .  .ii.  189. 

2.  Though  the  entry  and  possession  of  one  tenant  in  common  is,  generally, 
the  entry  and  possession  of  all  the  tenants,  yet  if  one  enter  on  part  of  the  land, 
under  a  partition,  claiming  that  part  in  severalty,  his  possession  is  adverse  to 
the  co-tenants,  and  though  the  partition  he  invalid,  the  statute  of  limitations 
runs  against  the  co-tenants.  Olymet's  Lessee  v.  Dawhins^  8  EL  674. . .  .xv. 
596. 
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3.  The  statute  of  limitations  of  Pennsjlyania,  of  1705,  is  inapplicable  to  an 
action  of  ejectment  brought  to  enforce  the  unpaid  purchase-monej,  for  lands  of 
the  proprietaries  within  the  manors  for  which  warrants  had  issued.  Nor  is 
the  statute  of  limitations  of  1785  a  bar  to  such  an  action.  Kirk  r.  Smithy  9 
W.  241 ... .  vi.  34. 

4.  In  New  York,  a  religious  corporation  can  make  defence  under  the  statute 
of  limitations,  though  not  capable  bj  law  of  taking  and  holding  the  lands  in 
question.     Harpending  y.  Hie  Dutch  Church,  16  P.  455. . .  .xiy.  378. 

5.  Where  one  enters  in  priyitj  with  the  owner,  the  statute  of  limitatioDs 
does  not  begin  to  run,  until  there  is  a  clear,  positiye,  and  open  disayowal  of  his 
title  brought  home  to  his  knowledge.  ZeUer^s  Lessee  y.  Echerty  4  H.  289 .... 
xvi.  118. 

6.  Circumstances  which  will  amount  to  such  a  disavowal.     Th> 

7.  Where  the  defendant  in  ejectment,  for  lands  in  North  Carolina,  had  been 
in  po.^f^ession  under  title  in  himself,  and  those  under  whom  he  claimed,  for  a 
period  of  thirty-three  years,  such  possession  is,  by  the  statute  of  limitations  of 
North  Carolina,  a  conclusive  legal  bar  against  the  action  by  an  adverse  claim- 
ant, unless  such  claimant  brings  himself  by  proof  within  some  of  the  disabili- 
ties provided  for  by  that  statute.  In  the  absence  of  such  proof,  the  title  shown 
by  the  party  in  possession  is  so  complete  as  to  afford  presumptive  evidence  in 
an  action  upon  a  covenant  against  encumbrances,  that  a  recovery  obtained  by 
the  adverse  claimant  was  not  by  a  paramount  legal  title.  Somertnlle*s  Execu- 
tors V.  Hamilton,  4  W.  230 iv.  385. 

.  8.  Under  the  statute  of  limitations  of  Tennessee,  the  running  of  the  statute 
can  only  be  stopped  by  actual  suit,  if  the  party  claiming  under  it  has  peaoeablo 
possession  of  seven  years.    Jit  Clung  y.  Ross,  5  W.  116. . .  .iv.  582. 

9.  But  such  a  possession  cannot  exist  if  the  party  having  the  better  right 
takes  actual  possession  in  pursuance  of  his  right.    Ih, 

10.  The  statute  of  limitations  of  Tennessee  did  not  begin  to  ran  in  respect  to 
lands  within  the  disputed  territory  until  the  dominion  of  that  State  over 
the  lands  was  settled  by  compact.  Robinson  v.  Campbell,  Z  W.  212....iT. 
200. 

11.  Under  the  15th  section  of  the  limitation  laws  of  Texas,  if  the  poasesnoD 
of  two  or  more  persons  in  succession,  holding  in  privity  with  each  other,  under 
title  or  color  of  title,  makes  out  the  prescribed  term,  the  bar  is  complete,  though 
no  one  has  held  for  the  whole  required  time ;  and  the  14th  section  of  that  law, 
has  no  effect  upon  the  15th  section.  Christy  y.  Alford,  17  EL  601 . . .  .xzL 
717. 

12.  In  Massachusetts,  the  right  of  entry  of  a  married  woman  is  barred  in 
thirty  years,  notwithstanding  her  coverture.  Reed  v.  Proprietors  of  Locks  and 
Canals,  8  H.  274. . .  .xvii.  585. 

13.  Under  the  seven  years  limitation  law  of  Tennessee,  the  fact  tiiat  the 
defendant  claims  under  a  grant  is  not  enough ;  he  must  connect  himself  with  it 
by  a  valid  conveyance.     PowelTs  lessee  v.  ffarman,  2  P.  241 ....  viii.  104. 

14.  If  a  grantor  make  a  fraudulent  conveyance  to  an  innocent  grantee,  who 
enters  and  claims  under  it  in  fee,  the  statute  of  limitations  runs  in  his  favor. 
Gh-egg  y.  Sagre*s  Lessee,  8  P.  244 . . . .  xi.  82. 

15«  If  a  party  amend  his  declaration  in  ejectment  by  inserting  a  new  ooimti 
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layiog  a  demise  horn  a  different  lessor,  the  statute  of  limitations,  as  against  this 
new  title,  continues  to  ran  till  the  amendment  is  made.  And  if  the  adverse 
po5(session  had  then  been  held  more  than  twenty  years,  and  more  than  ten  years 
since  the  death  of  the  plaintiff's  ancestor,  it  is  a  bar.  Sicarcts  Lessee  v.  Davis  ; 
Sanu  V.  Cecil,  6  P.  124 z.  59. 

16.  Adverse  possession  with  fall  knowledge  of  an  older  and  valid  title,  is  a 
bar  under  the  statute  of  limitations.  Ewing  v.  Burnet,  11  P.  41....xii. 
828. 

17.  The  statute  of  limitations  of  Illinois,  which  makes  a  possession  of  seven 
years  a  bar,  in  favor  of  one  having  a  connected  title  deducible  from  any  officer 
aathorized  by  the  laws  of  the  State  to  sell  such  land  for  non-payment  of  taxes, 
does  not  include  a  case  where  the  deed  from  an  officer  was  void  on  its  face, 
because  the  requirements  of  the  law  were  not  observed  in  making  the  sale ; 
and  the  officer  had  no  authority,  according  to  the  recitals  in  the  deed,  to  make 
the  sale.     Moore  v.  Broum,  11  H.  414. . .  .zviii.  665. 

18.  If  parties,  having  only  an  equitable  right  to  land,  undertake  to  convey 
the  fee,  or  if  one  tenant  in  common  undertake  to  convey  the  whole,  and  the 
grantee  enter  into  the  actual  possession,  intending  to  claim  the  whole,  he  is  not 
precluded  from  setting  up  his  possession  thus  acquired,  as  a  bar,  under  the 
statate  of  limitations,  nor  from  relying  on  it  as  preventing  a  conveyance  by 
the  owner  out  of  possession.    Jackson  v.  Huniington,  5  P.  402 . . . .  ix.  399. 

19.  A  purchaser  without  notice  may  join  his  adversary  possession  to  the  prior 
ostensible  possession  of  his  grantor,  to  make  a  bar  under  the  statute  of  limita- 
tions.    Alexander  v.  Pendleton,  8  C.  462 ....  iii.  221. 

19  a.  An  adverse  possession  of  fifty  years,  with  knowledge  of  a  better  title,  is 
a  bar  to  that  title.     /&. 

20.  The  statute  of  limitations  of  Kentucky,  does  not  differ  essentially  from 
the  English  statute  of  the  21st  James  I.  c.  1,  and  is  to  be  construed  as  that 
statate,  and  all  other  acts  of  limitation  founded  upon  it,  have  been  construed. 
The  whole  possession  must  be  taken  together ;  when  the  statute  has  once  begun 
to  ran  it  continues ;  and  an  adverse  possession  under  a  survey,  previous  to  its 
being  carried  into  grant,  may  be  connected  with  a  subsequent  possession. 

Walden  v.  ffeirs  of  Gratz,  1  W.  292 iii.  556. 

21.  Under  the  act  of  the  legislature  of  Tennessee,  passed  in  1797,  to  ex- 
plain an  act  of  the  le^slature  of  North  Carolina,  of  1715,  a  possession  of  seven 
years  is  a  bar  only  when  held  under  a  grant,  or  a  deed  founded  on  a  grant 
PaJttmi"%  Lessee  v.  EaMton,  1  W.  476 iii.  640. 

22.  The  act  of  assembly  vesting  lands  in  the  trustees  of  the  town  of  Nash- 
ville, is  a  grant  of  those  lands,  and  when  the  defendant  showed  no  title  under 
the  trustees,  nor  under  any  other  grant,  his  possession  of  seven  years  was  held 
insafficient  to  protect  his  title  or  bar  that  of  the  plaintiff  under  a  conveyance 
from  the  trustees.    lb. 

23.  By  the  statute  of  limitations  of  Tennessee,  of  1797,  a  possession  of  seven 
years  is  a  protection  only  when  held  under  a  grant,  or  under  mesne  conveyance, 
-wrhich  connect  it  with  a  grant     Walker  v.  Turner,  9  W.  541 . . .  .vi.  174. 

24.  A  sheriff's  deed,  which  is  void  for  want  of  jurisdiction  in  the  court 
under  whose  judgment  the  sale  took  place,  is  not  such  a  conveyance  that  a  pos- 
session under  it  will  be  protected  by  the  statate  of  limitations.    Ih, 
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25.  In  Louisiana,  the  dissolution  of  a  contract  passing  the  title  to  real  estate 
on  a  condition  subsequent,  cannot  be  inferred,  merely  from  the  fact  of  a  sub- 
sequent  conveyance  from  the  grantor ;  nor  does  such  a  conveyance,  alone,  give 
a  possession,  which  will  cause  a  prescriptive  title  to  begin,  as  against  the  first 
grantee.     Anderson  v.  Bock,  15  H.  823 xx.  542. 

26.  By  the  law  of  Arkansas,  five  years'  possession  under  an  invalid  deed 
from  a  tax  collector,  is  a  bar  to  an  action  by  the  true  owner.  PiUow  v.  BoberU^ 
13  H.  472....xix.  597. 

Estoppel,  C.  2;   Public  Lands  op  the  United  States,  IV.  A.  8. 

2.  exceptions  and  disabilities. 

1.  Though  ^  beyond  seas,"  in  the  statute  of  limitations  of  Maryland,  means 
out  of  the  jurisdiction  of  the  State,  this  interpretation  does  not  apply  to  that 
statute,  in  force  in  the  District  of  Columbia,  so  as  to  render  that  part  of  the 
District,  ceded  by  Virginia,  beyond  seas,  within  its  meaning.  Bank  of  Ala> 
cmdria  v.  Byer^  14  P.  141 .. .  .xiii.  393. 

2.  The  saving  clause  in  the  New  York  act,  limiting  writs  of  rights  does  not 
allow  for  cumulative  disabilities.     Thorp  v.  Bat/mondy  16  H.  247. . .  .xxi.  113. 

3.  The  terms  "  beyond  seas  "  in  the  proviso  or  saving  clause  of  the  statute 
of  limitations  of  Georgia,  are  equivalent  to  without  the  limits  of  the  State 

where  the  statute  is  enacted.     Murrains  Lessee  v.  Baker,  S  W.  541 iv 

286. 

4.  The  want  of  evidence  necessary  to  support  a  title,  is  not  a  disability  to 
sue,  within  the  meaning  of  the  statute  of  Tennessee.  3PIver  v.  Bagan,  2  W. 
25 ....  iv.  10. 

5.  A  foreign  corporation,  all  the  members  of  which  are  beyond  seas,  is  within 
the  exception  of  a  statute  of  limitations.  Society  for  the  Propagation  of  the 
Gospel,  Sfc.  V.  PawUty  4  P.  480 ix.  160. 

6.  Construction  of  the  statutes  of  limitation  for  the  State  of  Vermont.     /& 

7.  If  an  infant  be  disseised  and  then  marry,  her  disability  as  a  feme  comi 
does  not  relieve  her  from  bringing  a  suit  within  ten  years  after  she  becomes  of 
full  age,  under  the  statute  of  limitations  of  Virginia.  The  only  disability  pro- 
vided for  is  what  existed  when  the  right  of  action  accrued.  Mercer^s  Lessee  t. 
Selden,  1  H.  37 xiv.  491. 

8.  Under  the  statute  of  limitations  of  Virginia,  an  heir  has  ten  years  within 
which  to  bring  his  action,  if  the  entry  of  the  ancestor,  who  was  under  difl> 
ability  at  the  time  of  his  death,  was  not  barred.     Ih. 


B.    ASSUMPSIT  AND  DEBT  ON  SIMPLE  CONTRACTS. 

1.   TO    WHAT     CASES     APPLY;     WHEN   BEGIN    TO     BUN,   AND   WHEN    BAR   18 

COMPLETE. 

1.  As  to  when  the  act  of  limitations  of  Virginia  is  not  n  bar,  :«ee  Hophirks. 
BeU,  4C.  164....ii.  66. 

2.  An  agreement  in  writing,  for  a  valuable  consideration,  to  extend  the  time 
of  payment  of  notf»s,  already  payable,  and  to  receive  payment  at  certain  times 
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therein  specified,  stops  the  running  of  the  statute  of  limitations  until  the  expira- 
lioo  of  the  extended  terms  of  credit  Randon  v.  Tohy^  11  H.  498. . .  .xviii. 
694. 

3.  If  a  consignee  render  to  the  consignor  an  account  of  sales,  and  the  con- 
signor receives  it  without  ohjectioOy  and  claims  the  balance,  the  account  becomes 
thereby  stated,  and  the  statute  begins  to  run.  Toland  v.  Sprague^  12  P.  300 
....xii.  729. 

4.  The  cause  of  action  against  an  attorney,  for  negligence  in  not  bringing 
an  action  on  a  note  left  with  him  for  collection,  or  for  bringing  the  action  in  a 
wrong  name,  accrues  to  the  creditor  by  and  at  the  date  of  such  negligence, 
and  the  statute  of  limitations  then  begins  to  run,  though  the  actual  damage 
from  the  negligence  is  not  suffered  till  afterwards.  Wtlcox  v.  P!ummer*s  Ex- 
teutarsj  4  P.  172 ix.  43. 

5.  The  Maryland  statute  of  limitations  of  three  years  is  a  good  bar  to  an 
action  of  assumpsit,  for  money  had  and  received,  brought  to  try  a  title  to  lands 
io  the  city  of  Washington,  under  the  5  th  section  of  the  act  of  Maryland,  of 
November,  1791,  c  45.  BeM'ifi  AdminigtrcUors  v.  Bumes^s  Administrators ^ 
8C.  98,...iii.  41. 

6.  A  debt  due  to  a  British  subject  not  being  barred  by  a  statute  of  limitations 
at  the  commencement  of  the  war  in  1775,  the  treaty  of  peace  of  1783  does 
not  allow  the  time  previous  to  the  war  to  be  added  to  any  time  subsequent  to 
the  treaty  in  order  to  make  a  bar.     HopHrk  v.  Bdl^  3  C.  454 . . . .  i.  640. 

7.  Article  3505,  of  the  Code  of  Louisiana,  does  not  apply  to,  or  Umit  suits 
on  paper  not  negotiable.     HiU  v.  Tucker^  13  H.  458. . .  .xix.  587. 

8.  The  preceding  decision.  Hill  v.  l^ucker,  13  H.  468,  applied  to  this  case. 
Goodaa  V.  Tudcer,  13  H.  469 xix.  594. 

Corporations,  D.  1 ;  Partnership,  B.  8. 


2.    SXCEPTIONS  AND   DISABILITIES. 

1.  The  exception  of  merchants'  accounts,  in  the  statute  of  limitations  of 
Virginia,  applies  to  actions  of  assumpsit  as  well  as  account  MandeviUe  v.  Fi7- 
«m,5  C.  15 ii.  178. 

2.  An  account  closed  by  the  cessation  of  dealings  is  not  an  account  stated. 

3.  It  is  not  necessary  that  any  item  should  come  within  the  five  years.      Ih. 

4.  The  exception  in  the  Maryland  statute  of  limitations,  in  favor  of  *^  such 
accounts  as  concerns  the  trade  or  merchandise  between  merchant  and  merchant, 
their  factors  and  servants,  which  are  not  residents  within  this  province,"  applies 
to  dealings  between  a  merchant  creditor  residing  out  of  Maryland,  and  a  debtor 
residing  in  Maryland.     Bond  v.  Jay,  7  C.  350 . . . .  ii.  565. 

5.  And  in  order  to  take  the  case  out  of  the  exception,  it  is  not  sufficient  to 
aver  that  the  creditor  returned  to,  came,  and  was  within  the  State  of  Maryland, 
after  the  cause  of  action  accrued,  and  more  than  three  years  before  bringing 
the  suit.  It  is  necessary  to  aver  that  the  plaintiff  became  a  resident  in  Mary- 
land more  than  three  years  before  the  suit  was  brought.     lb. 

6.  A  removal  from  the  county  which  does  not  in  fact  obstruct  an  action,  is 
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not  within  the  exception  contained  in  the  14th  section  of  the  act  of  limitationB 
of  Virginia.     WiUm  v.  Koontz,  7  C.  202 ii.  512, 

7.  Under  the  act  of  Virginia,  (Rev.  Code,  169,  c.  92,  §  56,)  allowing  three 
years  to  bring  actions  afler  the  removal  of  disabilities,  the  disability  is  not 
removed  by  a  non-resident's  coming  into  the  State,  unless  the  defendant  was 
then  a  resident,  so  that  he  could  be  sued.  Faw  v.  Roherdeau^s  Executor^  3 
G  174.... i.  551. 

8.  The  dd  section  of  the  act  of  congress,  of  March  8,  1803,  (2  Stats,  at 
Large,  237,)  for  the  relief  of  insolvent  debtors  in  the  District  of  Columbia, 
does  not  create  any  express  or  implied  exception  to  the  operation  of  the  statute 
of  limitations,  by  making  the  insolvent  a  trustee  for  his  creditors  in  respect  to 
his  future  property,  nor  is  any  demand  included  in  the  schedule  of  his  debts 
made  thereby  a  debt  of  record.     Bowie  v.  Henderson^  6  W.  514. . .  .v.  142. 

9.  To  come  within  the  exception  of  merchants'  accounts,  in  the  statute  of 
limitations,  the  account  must  be  open.  Tokmd  v.  Sprague^  12  P.  300. . .  .xiL 
729. 

10.  To  come  within  the  exception  in  the  statute  of  limitations  coDcenung 
merchants'  accounts,  an  action  on  the  case  must  be  founded  on  an  account  be- 
tween merchants,  which  concerns  the  trade  of  merchandise.  Spring  v.  Gtq^m 
Executors,  6  P.  151 . . .  .x.  74. 

11.  A  contract  of  charter-party  on  half  profits,  though  both  parties  are 
merchants,  is  not  within  this  exception.     lb, 

Pabtkebship,  B.  6,  7,  8. 


3.  NEW  PROMISE  Amy  ACKNOWLBDGKENT. 

1.  To  remove  the  bar  of  the  statute  of  limitations  by  a  new  promise,  it  must 
be  determinate  and  unequivocal ;  and  if  a  new  promise  is  to  be  raised  by  im- 
plication of  law  from  an  acknowledgment,  there  must  be  an  unqualified 
acknowledgment  of  a  subsisting  debt  which  the  party  is  liable  and  willuig  to 
pay.     BeU  v.  Morrison,  1  P.  351 ... .  vii.  612. 

2.  A  declaration  by  the  personal  representatives  of  the  original  debtor,  de- 
ceased, that  he  had  no  funds  to  pay  the  debts  of  the  testator,  will  not  take  the 
case  out  of  the  statute  of  limitations.  ITion^son  v.  Peter^  12  W.  565 . . . .  viL 
361. 

3.  One  partner  cannot  deprive  the  firm  of  the  bar  of  the  statute  of  limita- 
tions, after  a  dissolution  of  the  partnership.  BeU  v.  Morrisony  1  P.  351 .... 
vii.  612. 

4.  An  acknowledgment  of  the  original  justice  of  a  claim  la  not  soffident  to 
take  the  case  out  of  the  statute  of  limitations ;  the  acknowledgment  must  ^ 
to  the  fact  that  it  is  still  due.     Okmenison  v.  WiUicuns,  8  C.  72. . .  .iii.  30. 

5.  Proof  that  the  promisor  of  a  note,  which  had  been  discounted  at  the 
bank,  was  heard  to  say  to  a  third  person  who  congratulated  him  on  being  free 
from  debt,  ^  yes,  except  one  d — d  $500  in  the  l&ank  of  Columbia,  which  I 
can  pay  at  any  time,"  and  that  this  note  was  the  only  one  of  his  then  in  the 
bank,  does  not  amount  to  a  new  promise,  nor  to  enough  to  cause  one  to  be 
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implied,  and  does  not  remove  the  bar  of  the  statute  of  limitations.     Moore  v. 
Bank  of  Columhia,  6  P.  86. . .  .x.  88. 

6.  A  recital  in  the  defendant's  deed,  that  the  plaintiff  and  others  had  paid 
the  defendant's  debt,  the  repayment  of  which  the  defendant  desired  to  secure 
to  him,  is  evidence  from  which  the  jury  maj  infer  that  the  payment  was  at  the 
defendant's  request,  and  is  also  sufficient  to  take  the  debt  out  of  the  statute  of 
limitations.    £ing  v.  Riddle,  7  C.  168 ii.  500. 

7.  To  take  a  promise  out  of  the  statute  of  limitations,  the  acknowledgment 
must  be  unqualified  and  unconditional,  and  show  positively  that  the  debt  is 
due,  in  part  or  in  whole.     WetzeU  v.  Btusardf  11  W.  809. . . . vi.  604. 

8.  But  if  it  be  conditional,  it  may  create  a  new  cause  of  action,  for  which 
the  original  debt  forms  the  consideration ;  and,  in  such  case,  the  plaintiff  must 
prove  performance  of  the  condition.    /&. 

a    ACTIONS  OP  TORT. 
Laws  or  thb  sbtb&al  States,  B.  1. 

In  order  to  avoid  the  plea  of  the  statute  of  limitations  to  an  action  by  joint 
tenants,  it  is  necessary  to  show  that  all  the  plaintiffs  were  under  a  disability  to 
806.     MarsUUer  V.  JiP  Oleanj  7  C.  156 iL  494 

D.    SEALED  mSTBUMENTS  AND  JUDGMENTS. 

1.  Under  the  law  of  Virginia,  a  scire  faeioi  against  the  executor  of  the 
judgment  debtor,  and  an  execution  by  virtue  thereof,  do  not  bring  the  case 
within  the  exception  in  the  statute  of  limitations  of  judgments  on  which  execu- 
tions have  issued.    Deneale  v.  StumpU  Executors,  8  P.  526. . .  .xi.  202. 

2.  To  come  within  the  exception  of  contracts  by  ^  specialty  "  in  the  statute 
of  limitations  of  Virginia,  it  must  appear  that  the  instrument  is  recognized  as 
a  specialty  by  the  law  of  that  State ;  it  is  not  enough  that  it  is  treated  as  a 
specialty  by  the  law  of  the  place  where  it  was  made.  Bank  of  the  United 
States  V.  DownaOy,  8  P.  361 . . .  .xi.  127. 

3.  The  statute  of  Mississippi  limiting  suits  on  judgments  recovered  out  of 
that  State,  did  not  apply  to  judgments  recovered  before  its  passage ;  nor  did 
it  have  reference  to  the  interval  before  the  trial,  but  before  action  brought. 
Murray  v.  Gihs(m,  15  H.  421 ...  .xx.  583. 

4.  Where  a  saving  clause  in  a  statute  of  limitations  was  repealed,  it  was 
held  that  the  statute  began  to  run  only  from  the  time  of  the  repeaL  Lewis  v. 
Lewis,  7  H.  776. . .  .xviL  400. 

R    GBIMES  AND  PENALTIEa 

A  qui  tarn  action  founded  on  the  act  of  the  22d  of  March,  1794,  (1  Stats. 
at  Large,  347,)  prohibiting  the  slave-trade,  is  barred  by  the  lapse  of  more  than 
two  years  under  the  32d  section  of  the  act  of  the  SOth  of  April,  1790,  (1  Stats. 
at  Lai^e,  119,)  limiting  prosecutions  under  penal  statutes.  Adams  v.  Woods, 
2  C.  336.... L  492. 

28» 
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P.    EQUITABLE  TITLES,  AND  HEREIN  OP  TRUSTS. 

1.  Twenty  years'  adverse  possession,  by  the  holder  of  a  legal  title,  burs  as 
equitable  title.    P^tan  v.  Skith,  5  P.  485 ....  ix.  436. 

la.  In  general,  length  of  time  is  no  bar  to  a  tnist  clearly  established  to  have 
once  existed ;  and  where  fraad  is  imputed  and  proved,  no  length  of  time 
ought  to  exclude  relief.    Prevott  v.  Qraix^  6  W.  481 ....  v.  131. 

2.  But  as  length  of  time  necessarily  obscures  all  human  evidence,  and  de- 
prives  parties  of  the  means  of  ascertaining  the  nature  of  the  original  transac- 
tions, it  operates,  by  way  of  presumption,  in  favor  of  innocence  and  against 
imputation  of  fraud.    Ih. 

3.  The  lapse  of  forty  years,  and  the  death  of  all  the  original  parties,  deemed 
sufficient  to  warrant  a  presumption  of  the  discharge  and  extinguishment  of  a 
trust  proved  to  have  existed  by  strong  circumstances ;  by  analogy  to  the  rale 
of  law,  which  after  a  lapse  of  time  presumes  the  payment  of  a  debt,  surrender 
of  a  deed,  and  extinguishment  of  a  trust,  where  circumstances  may  reasonably 
justify  it.     Ih, 

4.  The  allegations  in  the  bill  and  the  denials  in  the  answer  examined,  to 
determine  whether  the  statute  of  limitations  was  a  bar.  Harpending  v.  Dtit^ 
Cfkurchy  16  P.  455 xiv.  878. 

5.  Courts  of  equity  follow  the  limitation  of  twenty  years  prescribed  by  the 
law  as  a  limitation  of  actions  of  ejectment,  and  ordinarily  hold  an  equitable 
right  to  land  to  be  barred  by  an  adverse  possession  for  that  length  of  time. 
Elmendorfv.  Taylor,  10  W.  152 vi.  360. 

6.  One  who  is  not  actually  a  trustee,  but  upon  whom  a  court  of  eqaitj 
forces  that  character  only  for  the  purpose  of  a  remedy,  may  avail  himself  of 
this  bar.    Ih. 

7.  If  one  enter  on  vacant  land,  not  claiming  title,  and  cultivate  part  of  the 
tract,  and  afterwards  attorn  to  the  holder  of  a  legal  title  to  the  whole  tract 
under  a  patent,  the  actual  possession  of  the  former  becomes  the  actual  posses- 
sion of  the  latter,  of  the  entire  tract  described  in  the  patent,  from  the  moment 
of  entry ;  and  afler  the  lapse  of  twenty  years  therefrom,  bars  an  equitable 
title  as  to  the  whole  tract.    Peyton  v.  Stithy  5  P.  485 . .  • .  ix.  436. 

8.  Under  the  law  of  Kentucky,  twenty  years'  adverse  possession  is  a  legal 
bar ;  and  being  so,  it  bars  an  equitable  title.    Leufit  v.  MarshaRy  5  P.  470 

•  •  •  .  IX.  4««/. 

9.  A  possession,  which  will  bar  an  ejectment,  will  bar  an  equitable  title 
Burnt  V.  Wicklifey  2  P.  201 viii.  85. 

10.  Within  what  time  a  constructive  trust  will  be  barred,  most  depend  on 
the  circumstances  of  each  case.    Michaud  v.  Oirod,  4  H.  503 ....  xvi.  188. 

11.  The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  trustee 
who  has  received  money  for  his  cestui  que  trust,  until  a  demand  and  refusal 
Taylor  v.  Benhamy  5  H.  23? xvi.  377. 

12.  Mere  lapse  of  time  constitutes  no  bar  to  a  biU  to  enforce  a  subsisting 
trust ;  and  time  begins  to  run  against  a  trust  only  from  the  date  of  its  open 
disavowal.     OUver  v.  PiaUy  8  H.  383 xv.  479. 

13.  Even  unjustifiable  delay  and  gross  inattention  on  the  part  (^  some  of 
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the  eestuis  que  trusty  famishes  no  bar  to  relief  against  persons  conversant  with 

the  trust     lb. 

Equity,  B.  h.  6, 

G.    REMEDIES  IN  EQUITY,  AND  HEREIN  OP  STALE  CLAIMS. 

Equity,  B.  b.  4. 

1.  Where  parties  set  up  a  claim  under  a  voluntary  post-nuptial  settlement, 
after  the  lapse  of  upwards  of  fortj  years,  and  great  change  of  value  of  the 
property  partly  attributable  to  the  expenditure  of  the  respondents  and  those 
under  whom  they  claim,  and  no  fraud  was  charged.  Held,  that  the  claim  was 
stale,  and  a  court  of  equity  would  not  lend  its  aid  to  enforce  it.  Wagner  v. 
Bairdy  7  H.  234. . .  .xvii.  105. 

2.  Though  the  statute  of  limitations  be  not  pleaded,  thirty  years  adverse 
possession,  and  acquiescence  therein  by  the  plaintiff  and  those  under  whom  he 
claims,  afford  a  complete  bar  in  equity.    Piatt  v.  Vattier,  9  P.  405  • . . .  xi.  404. 

8.  Though  an  express  trust  does  not  begin  to  be  barred  by  lapse  of  time, 
antil  a  disavowal  of  it,  yet  a  constructive  trust,  forced  on  a  party  as  a  remedy 
for  a  fraud,  is  in  general  barred  by  a  lapse  of  twenty  years  afler  possession 
taken.     Boone  v.  Chiles,  10  P.  177 xii.  63, 

4  Persons  under  no  disability,  who  slept  upon  their  rights  under  a  marriage 
settlement  for  a  period  more  than  thirty  years,  cannot  have  the  aid  of  a  court 
of  equity  to  assist  them,  especially  against  executors  who  have  acted  in  good 
faith.    DeLane  v.  Moore,  14  H.  253. . .  .xx.  163. 

5.  Lapse  of  time,  and  the  death  of  the  parties  to  a  deed  impeached  as 
fraudulent,  are  entitled  to  great,  and  in  some  cases,  controlling  weight,  in  a 
court  of  equity.    Jenkins  v.  Pge,  12  P.  241 . . .  .xii.  712. 

6.  In  equity,  as  well  as  at  law,  a  statute  of  limitations  is  a  bar,  where  the 
oooflicting  titles  are  adverse  in  their  origin,  and  one  was  equitable  and  the  other 
legal.     Miller  v.  M'Intyrej  6  P.  61 x.  24. 

7.  If  new  parties  are  made  by  amending  a  bill  in  equity,  the  statute  of 
limitations  does  not  cease  to  run  in  their  favor  until  they  are  thus  made 
parties.     Ih, 

8.  If  an  amended  bill  sets  up  a  new  title,  the  statute  of  limitations  runs  against 

that  title,  till  the  filing  of  the  amended  bill.    Holmes  v.  Trout,  7  P.  171 x. 

442. 

9.  The  act  of  North  Carolina  of  1715  concerning  wills,  &c.,  in  force  in 
Tennessee,  does  not  bar,  after  the  lapse  of  seven  years  from  the  death  of  a  debtor, 
a  bill  in  equity  against  his  heirs,  to  obtain  a  legal  title  to  land  which  he  con 
tracted  to  convey.    Lapse  of  time  held  not  to  have  rendered  the  claim  stale, 
due  diligence  having  been  used.     Covlson  v.  Walton,  9  P.  62 ....  xi.  282. 

10.  A  deed  of  trust  to  sell  to  pay  a  note,  if  suit  be  brought  on  it,  may  be 
executed  though  the  note  is  turned  into  a  judgment,  and  more  than  six  years 
have  elapsed.     Bank  of  the  Metropolis  v.  GuUschlick,  «4  P.  19 . . .  .xiii.  322. 

11.  Ex  parte  settlements  of  accounts  in  the  orphans'  court  in  Alexandria, 
are  prima  facie  correct,  and  a  bill  brought  to  open  them,  afler  the  lapse  of 
twelve  years,  no  excuse  for  the  delay  being  averred  therein,  was  dismissed  by 
reason  of  laches.    Lupton  v.  Janney,  13  P.  381   . .  .xiii  213. 
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12.  An  equitable  bar  arises  from  lapse  of  time,  in  cases  not  strictlj  withm 
any  statute  of  limitations,  but  within  the  rule  which  requires  reasonable  dili- 
gence to  entitle  a  party  to  relief.     Bowman  v.  Wathen,  1  H.  189 ziv.  560. 

13.  Where  the  owner  of  a  right  to  a  ferrj  had  acquiesced  for  thirty-eight 
years  in  the  possession,  enjoyment,  and  improvement  of  a  ferry  at  that  place, 
by  others,  equity  will  not  interfere,  the  lapse  of  time  affording  an  equitable  bar, 
even  if  the  complainants,  and  those  under  whom  they  claimed,  had  not  actnal 
notice  of  the  existence  of  the  defendants'  ferry,  on  account  of  their  residence 
in  another  State,     lb, 

14.  An  unexecuted  trust  for  the  payment  of  debts,  having  been  decreed  to 
be  subsisting  in  1836,  and  a  bill  to  enforce  that  trust  having  been  filed  soon 
after  that  decree,  the  lapse  of  time  since  the  testator's  death  is  not  a  bar.  Bank 
of  the  United  States  v.  Beverh/,  1  H.  134. . .  .xiv.  533. 

15.  Where  a  trust  was  created  in  favor  of  creditors  under  which  one  of 
them  had  a  right  to  require  a  sale  of  the  property  and  payment  of  his  debt  in 
April,  1818,  and  neither  he  nor  the  trustee  took  any  step  until  August,  1837, 
and  the  delay  was  wholly  unaccounted  for,  though  no  statute  bar  existed,  it  was 
held  that  the  claim  to  have  the  trust  executed  was  stale,  and  equity  would  not 
interfere.     Mcknight  v.  Taylor,  1  H.  161 .. .  .xiv.  546. 

Account,  B.  1,  2;  Bills  of  Review,  1,  2;  Equttt,  B.  g.  3;  Execc- 

TORS,  &c.  A.  18. 

H.    GENERALLY,  AND  HEREIN  OP  PLEADmG  THE  STATUTE 

P&ACTIOB,  L  B.  8. 

1.  The  statute  of  limitations  of  New  York,  having  made  twenty  Tens' 
adverse  possession  of  land  a  bar,  a  plea  of  forty  years'  adverse  possession  is 
good,  and  it  is  not  necessary  to  make  express  reference  in  the  plea  to  the  statate 
relied  on.     Hdrpending  v.  Dutch  Church,  16  P.  455 . . .  .xiv.  378. 

2.  The  court  cannot  ingraft,  on  a  statute  of  limitations,  an  exception  not 
found  therein,  however  reasonable  and  just  it  may  be.  Bank  of  the  State  of 
Alabama  v.  JDaUon,  9  H.  522 xviii.  249. 

3.  It  is  not  competent  for  the  court  to  ingraft  exceptions  upon  the  statute  of 
limitations,  upon  the  ground  that  they  are  within  tiie  same  equity  as  those 
provided  for  by  the  legislature.     BPIver  v.  Ragan,  2  W.  25 . . . .  iv.  10. 

4.  The  statute  of  limitations  is  entitled  to  the  same  respect  with  other  statotes, 
and  ought  not  to  be  explamed  away.  Olementson  v.  WUUams,  8  C.  72 ... . 
iii.  30. 


LIS  PENDENS. 

Vendor  ahb  Purchaser,  C 

A  suit  is  not  so  pendmg  as  to  operate  as  constructive  notice,  until  the  pro* 
cess  has  been  served  or  publication  made.  Games  v.  Stiles,  14  P.  322.... 
Xiii.  479. 

EjSCTlfENT,  D.  3. 


LOTTERY— MAINTENANCE— MANDAMUS.  383 


LOCAL  LAW, 

Conflict  of  Laws;  Laws  of  the  seykbal  States. 


LOTTERY. 

fhe  legality  of  the  drawing  of  a  lottery  is  not  affected  hj  irregularities 
which  did  not  varj  the  chances  of  the  party  complaining.  Brent  v.  Davis^  10 
W.  895.   ..vi.449. 

Assignment  of  Choses  in  Action,  A.  2. 


MAINTENANCE. 

The  English  statute  of  maintenance,  adopted  in  Kentucky,  though  it 
declared  the  contrac^void  for  maintenance  between  the  parties,  did  not  author- 
ize a  dismission  of  a  suit  between  other  parties,  though  in  furtherance  of  the 
contract     Boone  v.  Ch%U$y  10  P.  177 xii.  63. 


MANDAMUa 

A    WHEN  IT  IS  OR  NOT  THE  PROPER  REMEDY,  888. 

B.  JURISDICTION  TO  ISSUE  THE  WRIT,  885. 

C.  PRACTICE,  386. 

A.    WHEN  IT  IS  OR  NOT  THE  PROPER  REMEDY.    (Ebrob,  P. ) 

1.  When  a  judge  has  acted  in  his  judicial  capacity  in  refusing  to  issue  a 
warrant  because  he  deemed  the  evidence  insufficient,  a  mandamus  cannot  be 
granted  to  compel  him  to  issue  it.  United  Statee  v.  Lawrence^  3  D.  42 ...  . 
L83. 

2.  This  court  has  no  power  to  compel  a  judge  to  decide  according  to  the 
dictates  of  any  judgment  but  his  own.    lb* 

3.  Motion  for  mandamtu  to  circuit  court  for  Pennsylvania,  to  proceed  under 
pensioi]  act.     HayhurrCs  CosBj  2  D.  409 . . .  .i.  8. 

4.  Where  a  writ  of  error  was  brought  to  reverse  the  order  of  the  district 
ooort  for  the  territory  of  Orleans,  staying  the  proceedings  in  a  suit  brought  by 
the  plaintifF  against  the  defendant,  marshal  of  the  territory,  upon  a  suggestion 
of  the  attorney  for  the  United  States,  who  was  not  party  to  the  proceeding ; 
after  argument  the  plaintiff's  counsel  dismissed  the  writ  of  error,  and  moved 
for  a  mandamus^  nisi,  to  the  district  judge,  in  the  nature  of  a  procedendo, 
which  was  granted.     Livingston  v.  Dorffenois,  7  C.  577 . . . .  ii.  677. 
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4a.  A  mandcanus  cannot  be  used  to  control  the  discretion  of  an  inferior  court 
as  to  the  proceedings  intermediale  between  the  institution  of  a  suit  and  i^ 
trial,  and  if  the  judge  acts  oppressively,  this  is  not  the  tribunal  to  which  to 
apply.     Bradstreet  v.  HuntingUmj  8  P.  588  . . . .  xi.  222. 

5.  Motion  for  a  rule  to  show  cause  why  a  mandoanus  should  not  issue  to 
order  a  judgment  to  be  entered  on  a  verdict,  refused;  it  appearing  that  a 
motion  for  a  new  trial  was  under  advisement.     /&• 

6.  A  writ  of  mandamus  ordering  the  district  court  to  render  a  judgment,  not 
according  to  its  views  of  the  merits,  but  according  to  the  views  of  this  coart,or 
to  compel  the  marshal  to  execute  a  judgment  upon  property,  the  title  to  which 
was  in  disjpute,  refused.  Life  and  Fire  Ins.  Co,  v.  Adams,  9  P.  571, 573 .... 
xi.  484. 

7.  Though  a  writ  of  mandamus  was  refused,  the  court  expressed  an  opioion 
on  the  question  of  law  which  gave  occasion  for  the  application.  &  parte 
Davenport,  6  P.  661 . .    .  x.  802. 

8.  Where  the  district  court  of  the  northern  district  of  New  York,  haviog 
circuit  court  powers,  dismissed  certain  writs  of  right  because  the  value  of  the 
land  demanded  was  not  averred  in  the  declaration,  a  writ  of  matidamtu  was 
awarded,  ordering  the  judge  to  reinstate  all  the  cases  and  j)roceed  to  try  them. 
Ux parte  Bradstreet,  7  P.  684. . .  .x.  604. 

9.  An  application  to  a  district  court,  to  set  aside  a  default  and  inqoui- 
tion,  is  to  the  discretion  of  that  court,  and  its  refusal  is  not  a  proper  subject  of 
a  writ  of  mandamtts.  Ex  parte  Roberts ;  Ex  parte  Adshead,  6  P.  216.... 
X.  93. 

10.  Rule  to  show  cause  why  a  mandamus  should  not  issue  was  granted, 
where  it  was  sworn  that  the  judge  had  neglected  or  refused  to  enter  a  judgmenL 
Ex  parte  Bradstreet,  6  P.  774 x.  373. 

11.  This  court  will  not  grant  a  mandamus  to  revise  the  proceedings  of  a  cir- 
cuit court  as  to  the  pleadings.  This  can  only  be  done  by  a  writ  of  error  after 
a  final  judgment.     Bank  of  Columbia  v.  Sweeny,  1  P.  567 ... .  viL  701. 

12.  A  writ  of  mandamus  cannot  be  issued  by  the  circuit  court  for  the  Dis- 
trict of  Columbia,  to  compel  the  secretary  of  the  navy  to  perform  an  execatire 
act,  not  merely  ministerial,  but  involving  the  exercise  of  judgment  Jkcatwr 
V.  Paulding,  14  P.  497 ... .  xiii.  610. 

13.  Where  the  district  judge,  sittuig  in  the  circuit  court  in  Lonisiatta,  was 
proceeding,  though  irregularly,  in  an  equity  cause,  a  mandamus  cannot  issue ; 
the  only  remedy  is  by  an  appeal  afber  a  final  decree.  Ex  parte  Whitney^  13 
P.  404....xiu.  220. 

14.  The  power  of  deciding  on  the  sufficiency  of  an  affidavit  to  hold  to  bail, 
and  on  the  amount  of  bail,  is  part  of  the  judicial  power  of  the  circuit  court, 
and  a  mandamus  does  not  lie  to  reexamine  such  decision.  Ex  parte  Tajjlor, 
14  H.  3 XX.  3. 

15.  The  refusal  of  a  circuit  court  to  fill  a  blank  in  its  judgment,  with  the 
amount  of  costs,  after  the  mandate  of  this  court  affirming^  its  judgment  had 
been  received,  is  not  ground  for  a  mandamus ;  for  it  was  an  exercise  of  its 
judicial  power.     Ex  parte  Many,  14  H.  24. . .  .xx.  13. 

16.  Whatever  may  be  the  authority  of  this  court  to  interpose  by  mandiomty 
in  case  of  removal  of  an  attorney  by  an  inferior  court,  it  will  not  be  exercissd 
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onless  where  the  conduct  of  the  court  below  has  been  grossly  irregular  or 
flagrantly  improper.     ExparU  Burr^  9  W.  529.  • . . vi.  168. 

17.  This  court  cannot  order  a  judge  to  sign  a  bill  of  exceptions  which  he 
returns,  is  not  conformable  to  the  truth.  Ex  parU  Bradsireet,  4  P.  102 ... . 
ix.20. 

18.  The  district  judge  haying,  aAer  argument,  decided  that  the  collector  is 
not  entitled  to  the  custody  of  goods  seized  under  the  collection  act  of  1799,  any 
longer  than  until  proper  proceedings  have  been  instituted  under  the  89th  sec- 
tion of  that  act,  (1  Stats,  at  Large,  695,)  to  ascertain  whether  they  are  for- 
feited. On  a  motion  for  a  mandcantUy  heldy  1.  That  this  was  not  a  proper  case 
for  a  Tjumdamus,  because  the  decision  of  the  district  judge  could  not  thus  be 
revised  by  this  court.     Ex  parte  Bot/t,  IS  P.  279 . . .  .xiii.  156. 

19.  2.  That  his  decision  was  correct.     lb. 

20.  A  mandamtu  will  not  be  issued  to  the  secretary  of  the  treasury  to  com- 
pel the  payment  of  a  debt  due  from  the  United  States,  for  which  no  appropri- 
ation has  been  made  by  law.    Beeside  y.  Walker^  11  H.  272 . . .  .zviii.  623. 

21.  A  mandcantu  should  not  be  granted  to  compel  the  superintendent  of 
public  printing  of  the  houses  of  congress,  to  place  a  document  in  the  hands  of 
the  printer  of  the  senate,  instead  of  in  the  hands  of  the  printer  of  the  house  of 
representatives.     United  States  v.  Seamanj  17  H.  225 . . .  .xxi.  470. 

22.  A  writ  of  mandofnui  should  not  be  issued  to  the  secretary  of  the  treas- 
ury commanding  him  to  pay  to  a  judge  of  a  territory  his  salary  for  the  unex- 
pired term  of  the  office  from  which  he  had  been  removed  by  the  President, 
and  another  person  appointed  thereto.  United  States  v.  Guthrie^  17  H.  284 
....  xxi.  506. 

23.  To  supersede  the  execution  of  a  decree  for  the  foreclosure  of  a  mortgage, 
the  naortgagor  must  give  security  for  the  whole  amount  decreed  to  be  due ; 
and  where  he  failed  to  do  so,  and  the  court  below  refused  to  execute  the  decree, 
a  peremptory  mandamus  was  awarded.  Steward  v.  Union  Bank  ofLouisianOy 
17  H.  275.... xxi.  505. 

24.  The  decision  in  the  preceding  case  of  Stafford  and  Wife  v.  The  Union 
Bank  of  Louisiana,  again  affirmed.  Stafford  v.  New  Orleans  Canal  and  Bank' 
ing  Co.  17  H.  283 .. .  .xxi.  506. 

25.  If  a  plaintiff  could  make  out  a  valid  title  to  pay,  as  an  officer  in  the  navy 
of  the  United  States,  a  mandamus  to  the  secretary  of  the  navy  would  not  lie 
to  compel  its  payment     Brashear  v.  Maxon^  6  H.  92 . . .  .xvi.  611. 

Action,  2 ;  Practice,  II.  C.  1. 

B.    JDKISDICTION  TO  ISSUE  THE  WRIT. 

1.  Thia  court  has  not  jurisdiction  to  issue  a  writ  of  mandamus  to  the  register 
of  a  land-office  of  the  United  States,  commanding  him  to  enter  the  application 
of  a  party  for  certain  tracts  of  land,  which  mandamus  had  been  refused  by  the 
gupreme  court  of  the  State  of  Oliio>  upon  a  submission,  by  the  register,  to  the 
jurisdiction  of  that  court,  being  the  highest  court  of  law  or  equi^  in  that  State. 
M'  Cluny  v.  SiUiman,  2  W.  869 ... .  iv.  137. 

2.  A  state  court  cannot  issue  a  mandamus  to  an  officer  of  the  United  State& 
irCfhaig  V.  SilUman,  6  W.  598. . .  .v.  184. 
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3.  It  being  suggested  that  a  State  was  the  owner  of  a  fond  proceeded  agaiosl 
in  the  district  court,  in  admiralt7,  the  claim  of  the  State  was  examined,  and  this 
court  having  found  that  the  State  was  not  a  necessary  partj,  a  peremptory 
mandamus  to  the  district  judge  to  proceed,  to  adjudicate  between  the  individna] 
parties,  was  awarded.     United  States  v.  Peters^  5  C.  115 ...  .ii.  206. 

4.  The  power  of  the  circuit  courts  of  the  United  States  to  issue  the  writ  of 
mandamus  is  confined  exclusively  to  those  cases  in  which  it  may  be  necessary 
to  the  exercise  of  their  jurisdiction.    3PIntire  v.  Wood,  7  C.  504 iL  647. 

5.  This  court  has  power  to  issue  a  writ  of  mandamus  to  a  judge  of  a  dicait 
court,  commanding  him  to  sign  a  bill  of  exceptions.     Ms  parte  Ortmsy  5  P.  190 

...  .IX.  /7o. 

6.  The  circuit  court  of  the  District  of  Columbia  has  jurisdiction  to  iasne  a 
writ  o£  mandamus  to  the  postmaster-general,  to  compel  him  to  do  a  merely  nun- 
isterial  act,  which  the  relator  has  a  complete  right,  under  an  act  of  congress,  to 
have  done  by  him,  and  as  to  which  he  has  no  discretion.  Kendall  v.  Dhitei 
States,  12  P.  524. . .  .xii.  834. 

C.    PRACTICE. 

1.  If  the  district  judge  and  the  adverse  party  will  waive  a  preliminary  mk 
to  show  cause,  and  agree  to  proceed  at  once  to  a  hearing  of  a  motion  for  a  nuoh 
deanus,  the  court  will  hear  the  motion  and  grant  or  refuse  the  writ.  Life  arid 
Fire  Ins.  Co.  of  New  York  v.  Adams,  9  P.  571,  573 xi.  484 

2.  A  rule  to  show  cause  why  a  mandamus  should  not  issue,  is  a  call  upon  the 
judge  to  explain  his  conduct,  and  implies  that  a  case  has  been  made  out  which 
renders  it  proper  for  this  court  to  know  the  reasons  for  his  decision.    It  shoold  t 
not  be  granted,  unless  bi,  primA  facie  case  is  made  by  the  record,  or  by  affidavit 
Postmaster- General  y*  Trigg,  11  P.  173.  • .  .xii.  390. 

3.  Upon  the  return  of  a  rule  to  show  cause  why  a  mandamus  should  not  issoe, 
the  party  ruled  has  a  right  to  show  cause  whether  the  person  who  obtained  the 
role  moves  or  not    Bx  parte  Bradstreet,  4  P.  102 . . .  .ix.  20. 

4.  A  judge,  upon  whom  such  a  rule  is  made,  need  not  swear  to  the  troth  of 
the  return  of  the  reasons  why  he  refused  to  sign  a  oertaui  bill  of  exoq>1ioitf. 
Ih. 

5.  Proceedings  by  mandamus  must  be  brought  up  by  writ  of  error,  not  by 
appeal     Ward  v.  Gregory;  Same  v.  Bohinson,  9  P.  633 . . .  x.  604. 


MANDATE. 

PRACTICB,  I.  E.  8. 


MARRIAGE. 

1.  An  actual  contract  of  marriage,  made  without  the  presence  of  a  priest,  be- 
fore a  civil  magistrate  of  Spain,  in  the  colony  of  Louisiana,  while  under  the 
dominion  of  that  power,  followed  by  cohabitation  and  acknowledgment,  was 
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▼afidy  and  the  ofispring  legitimate,  according  to  the  laws  in  force  in  the  colonies 
of  Spain.    BiaUeU  v.  CoOins,  10  H.  174 zviii.  349. 

2.  Whether,  under  the  laws  of  Georgia  or  of  South  Carolina,  a  valid,  legal 
marriage  can  be  made  bj  an  agreement  of  the  parties,  in  the  presence  of  friends, 
to  marry,  before  any  sexual  intercourse  between  them,  and  followed  hj  cohabita* 
tion,  the  court  was  equally  divided  in  opinion.  Jewel's  Lessee  v.  Jewell,  1  H. 
219 xiv.  578. 

8.  Bill  in  equity  to  establish  the  title  of  Myra  Clark  Gkdnes  to  one  half  the 
estate  of  the  late  Daniel  Clark,  as  his  legitimate  daughter,  and  to  have  an  ac- 
count thereof  from  his  executors  and  others.  Held,  that  the  legitimacy  of  the 
complainant  was  not  made  out,  and  the  biU  was  dismissed.  Gaines  v.  Helf, 
12H.  472....xix.254. 

4  The  marriage  of  the  complainant's  mother  to  D.  being  admitted,  his  con* 
fession  that  he  had  a  lawful  wife  living  at  the  time  of  such  marriage,  is  not 
admissible  in  evidence  as  against  third  persons.    lb, 

5.  The  certificate  of  a  clergyman,  made  sixteen  years  after  the  alleged  ac^ 
that  he  had  married  the  persons  named  therein,  held  not  to  be  evidence.    lb, 

6.  A  record  of  a  county  court  in  New  Orleans,  containing  no  libel,  or  petition, 
and  not  showing  upon  its  face  that  it  was  a  proceeding  in  rem,  held  inadmissible 
in  evidence  as  against  third  persons.    /&. 


MARSHAL. 
Boin>,  G. 

A    BIGHTS  AND  POWERS,  887. 

R    DUTIES  AND  LIABILITIES,  887. 

A    RIGHTS  AND  POWERS. 

1.  The  act  of  May  7, 1800,  §  3,  (2  Stats,  at  Large,  61,)  does  not  so  far  re- 
peal the  28th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  87,)  that 
a  sale  on  a  venditioni  exponas,  by  a  marshgl,  afler  he  had  been  removed  firom 
office,  was  void.     DooUtde^s  Lessee  v.  Bryan,  14  H.  563 ....  xx.  342. 

2.  Under  the  law  of  Maryland,  in  force  in  the  county  of  Washington,  in  the 
District  of  Columbia,  the  marshal  is  entitled  to  poundage  on  an  execution  in 
fiivor  of  the  United  States ;  and  if  the  latter  discharge  their  debtor  firom  im- 
prisonment, they  are  justly  liable  to  pay  the  poundage.  United  States  v.  Ring* 
gM,^  P.  150 xi.  53. 

Executions,  D.  1, 2 ;  Sales,  B.  3-5. 

B.    DUTIES  AND  LIABILITIES.    (Adhiraltt,  C.  a.  5.) 

1.  To  an  action  on  the  case  against  a  marshal  for  not  levying  an  execution, 
a  plea  setting  out,  in  hoc  verba,  a  warrant  from  the  secretary  of  the  treasury, 
remitting  the  forfeiture,  and  containing  a  recital  of  every  fact  made  necessary 
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by  the  act  of  congress  to  an  exercise  of  that  authority,  is  a  good  bar.     Diutii 
States  V.  Morris,  10  W.  246. . .  .vi.  395. 

2.  Under  the  acts  of  February  27, 1801,  (2  Stats,  at  Large,  103,)  and  March 
3,  1801,  (2  Stats,  at  Large,  115,)  oonceming  the  District  of  Columbia,  the 
marshal  is  not  required  to  apply  to  the  district  attorney  for  executions  for  fines 
and  costs,  and  he  is  not  liable  for  omitting  to  do  bo.  Levy  Court  of  Washing' 
ton  County  v.  Itinggold,  5  P.  451 ...  .ix.  418. 

3.  The  marshal  having  expended,  in  repairing  the  jail,  under  Hie  sanction  ^ 
the  treasury  department,  certain  moneys  to  which  the  levy  court  was  entitled, 
he  is  not  liable  for  interest  thereon.    Ih. 

4.  The  levy  court  of  the  county  of  Washington  is  not  entitled  to  one  half  of 
the  fines,  penalties,  and  forfeitures,  imposed  by  the  circuit  courts  in  cases  at 
common  law.     Ih, 

5.  The  comptroller  of  the  treasury  has  a  right  to  direct  the  marstkd  to  whom 
he  shall  pay  money  receiyed  upon  execution,  and  a  payment  according  to  soch 
directions  is  good  ;  and  it  seems  he  may  avail  himself  of  it  upon  the  trial,  with- 
out having  submitted  it  as  a  claim  to  the  accounting  officers  of  the  treasoiy. 
United  States  v.  GUes,  9  C.  212. . .  .iiL  339. 

6.  If  an  execution  creditor  authorize  a  deputy  marshal  to  receive  in  payment 
of  the  execution,  other  currency  than  gold  or  silver,  he  does  not  act  as  the 
deputy  of  the  marshal  in  receiving  such  satisfaction,  but  as  the  agent  of  the 
creditor,  and  the  marshal  is  not  responsible  for  his  failure  to  pay  over  what  he 
received.     Crwinn  v.  Buchanan,  4  H.  1 . . . .  xvi.  1. 

7.  Though  a  marshal  be  out  of  office,  he  must  complete  a  levy  which  he  has 
begun,  and  is  subject  to  all  legal  remedies  in  favor  of  the  execution  creditor. 
McFarland  v.  Gwin,  3  H.  717 xv.  614. 

8.  K  a  marshal  receive  bank-notes  in  satisfaction  of  an  execution,  he  is  liable 
to  the  creditor  for  the  amount  in  gold  or  silver.  Owin  v.  Breedlove,  2  H.  29 
•  • .  .XV.  16. 

9.  The  dockets  and  records  of  a  court,  which  show,  in  the  modes  in  that 
court  usual,  the  receipt  of  moneys  by  the  marshal,  are  evidence  against  his 
sureties.     Williams  v.  Dhited  States,  1  H.  290 xiv.  614. 

10.  The  marshal  is  bound  to  serve  process  as  soon  as  he  reasonably  can. 
Kmnecfy  v.  Brent,  6  C.  187 vL  361. 


MABSHALLINQ  ASSETS. 

ExBCUTOBS,  &c  B. ;  Wnx,  D.  2. 

Under  the  laws  of  Georgia,  a  judgment  in  another  State  does  not  rank 
with  domestic  judgments  in  marshalling  the  assets  and  debts  of  a  deceased  per> 
son.    M'Mnoyh  v.  Oohen,  13  P.  312 xiiL  169. 
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MARTIAL  LAW. 

The  goTernment  of  a  State,  by  its  legislature,  has  the  power  to  protect  itself 
from  destroctioii  bj  armed  rebellion,  bj  declaring  martial  law ;  and  the  legisla- 
ture is  the  sole  judge  of  the  existence  of  the  necessary  exigency.  Luth$r  v. 
BotwUhj  7  H.  1...  .zviL  1. 


MASTER. 
Equztt,  C.  9;  Snipmra,  £• 


MASTER  AND  SERVANT. 

1.  One  who,  being  lawfully  on  the  defendants'  railroad,  was  injured  by  the 
gross  negligence  of  one  of  their  servants,  is  entitled  to  an  action  for  his  damages, 
though  he  was  a  stockholder  in  the  corporation,  was  riding  by  invitation  of  the 
president,  paying  no  fare,  and  not  in  the  usual  passenger  cars.  Philadelphia 
and  Reading  ItaUroad  fiofnpany  v.  Derhyj  14  H.  468. . .  .xx.  291. 

2.  If  a  servant  of  a  railroad  corporation,  in  the  conise  of  his  employment,  dis- 
obeys an  express  order  of  his  employers,  and  thereby  produces  a  collision,  his 
employers  are  responsible  to  a  person  injured.    /&• 


MELIORATIONS. 

1.  If  an  occupation  law  be  valid,  it  cannot  enable  a  court  of  the  United 
States,  in  an  action  of  ejectment,  to  appoint  commissioners  to  value  the  im- 
{MTOvements.  Their  value  at  law  must  be  tried  by  a  jury.  But  there  is  a  com- 
plete remedy  in  equity.  Bank  of  BamiUan  v.  Ihidle^M  Leuee^  2  P.  492 .... 
viiL192. 

2.  The  life-estates  of  the  tenants  in  possession  under  a  marriage  settlement 
having  been  confiscated  and  sold,  but  the  estates  of  the  remainder-men,  who 
were  British  subjects,  not  having  been  devested,  the  purchasers  under  the  State 
are  precluded,  by  the  treaty  of  peace  of  1788,  (8  Stats,  at  Large,  80,)  from 
ffpft^^g  a  claim  for  improvements  under  a  state  law.  Carver  v.  Jackeony  4  P. 
l....ix.  1. 

Sales,  A.  18. 


MERGER. 

AnKTBALTY,  A.  2  ;  CONTRACT,  £L 
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MESNE  PROFITS. 

Trespass  for  mesne  profits  will  lie  against  one  who  was  in  fact  the  landlord, 
ill  possession  hj  his  tenants,  and  who  actually  defended  the  ejectment,  thoogfa 
he  did  not  appear  on  the  record  as  defendant,  and  another  person  was  admitted 
to  defend  as  landlord  with  the  consent  of  the  plaintiff.  Chirac  t.  JReiniebsry  11 
W.  280 vi595. 


MILITIA. 
Constitutional  Law,  C.  9. 

1.  Disobedience  of  an  order  of  the  President  calling  forth  the  militia,  renders 
a  citizen  liable  to  trial  bj  a  court-martial.  Martin  v.  Motty  12  W.  19 . . . . 
vii.  10. 

2.  Such  a  court-martial  is  not  required  to  be  organized  according  to  the  roles 
and  articles  of  war,  under  the  acts  of  congress,  nor  did  its  authority  erpm  with 
the  war.    lb. 


MINISTERIAL  AND  JUDICIAL. 
Constitutional  Law,  D.  ;  Publio  Lands  of  thb  United  States,  IV.  B.  8. 


MISNOMER. 

1.  Misnomer  of  one  of  the  plaintiffs  cannot  be  alleged  after  judgment    Breed" 
lave  V.  Meoleiy  7  P.  418 x.  527. 

2.  The  law  knows  but  one  Christian  name,  and  the  omission  or  insertion  ot 
a  middle  name,  or  its  initial  letter,  is  not  materiaL  Oamee  t.  SiUeSy  14  P.  822 
. ..  .xiii.  479. 


MISTAEK 

1.  Where  a  parly  having  a  claim  on  a  foreign  government,  in  ignorance  that 
it  had  been  allowed,  entered  into  a  contract  to  pay  an  agent  a  large  percentage, 
in  consideration  that  he  would  bring  the  claim  to  a  fiivorable  issue,  the  agree- 
ment was  ordered  to  be  cancelled  on  the  ground  of  mistake.  JUen  v.  Jlam- 
mond,  11  P.  68 zii.  888. 

2.  A  material  misrepresentation  by  a  vendor,  though  made  by  mistake,  must 
be  made  good ;  if  it  is  not  in  his  power  to  do  it  specifically,  then  by  way  of 
damages.     M'Ferran  v.  Tfl^for,  8  C.  270 i.  577. 

8.  A  mistake  or  the  ignorance  of  law,  forms  no  ground  of  relief  from  con- 
tracts fairly  entered  into,  with  full  knowledge  of  the  facts,  under  circumstances 
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fiisuig  no  presumption  of  fraud,  imposition,  or  undue  advantage  taken.    Bank 
of  the  United  States  t.  Ihniel,  12  P.  32 zii.  618. 

4.  A  voluntary  payment  made  to  a  collector  under  a  mistake  of  law,  caunot 
be  recovered  back.    EMott  v.  Swartwout^  10  P.  137. . .  .xii.  46. 

5.  Where  parties  deliberately  agree  not  to  secure  a  debt  by  mortgage,  but  to 
give  and  receive  a  power  of  attorney  authorizing  the  creditor  to  sell  certain 
property  of  the  debtor,  and  apply  its  proceeds  to  the  payment  of  the  debt,  and 
the  power  is  annulled  by  the  death  of  the  debtor,  a  court  of  equity  will  not 
direct  a  new  security  to  be  given,  or  fix  a  lien  on  the  property  as  security  for 
the  debt,  though  satisfied  that  the  parties  acted  in  ignorance  of  that  rule  of 
law  which  makes  the  death  of  the  constituent  a  revocation  of  the  power.  Hunt 
V.  Routmaniere^s  Administrat&n,  1  P.  1 . .  • .  vii.  419. 

6.  It  being  admitted  by  the  demurrer  to  a  bill  in  equity  that  certain  powers 
of  attorney  were  given  and  received  under  the  belief  that  they  were,  and  with 
the  intention  that  they  should  create,  a  specific  lien  and  security  upon  certain 
vessels,  and  the  donor  of  the  powers  having  died,  and  the  creditor  having 
brought  his  bill  to  have  the  agreement  for  security  executed,  the  demurrer  was 
overruled,  and  the  defendant  ordered  to  answer.  Bunt  v.  Botumaniert^s 
Jdministratarsj  8  W.  174 v.  379. 

7.  If  a  bond,  executed  in  performance  of  articles,  depart  therefrom  by  mis- 
take, equity  will  relieve,  but  such  departure  must  be  clearly  shown.  Finley  v 
Lpiny  6  G.  238 ii.  386. 

8.  An  agreement  in  a  court  of  common  law,  chaocery  or  prize,  made  under 
a  dear  mistake,  will  be  set  aside.     The  Biraniy  1  W.  440 ....  iii.  627. 

9.  A  having  purchased  land  from  B,  suffered  it  to  be  sold  for  taxes ;  after- 
wards G,  who  was  A's  surety  for  the  price,  obtained  from  B  a  new  bond  to 
convey,  the  first  being  surrendered ;  B  was  ignorant  of  the  tax  sale,  received 
no  new  consideration,  and  intended  merely  to  substitute  C  for  A.  On  a  bill 
by  0  to  have  the  contract  rescinded,  and  the  judgment  against  him  for  the  pur- 
chase money  enjoined ;  BUd^  1.  That  the  loss  of  the  title  was  O's  loss.  2.  That 
the  bond  to  C  should  be  reformed,  so  as  to  accord  with  the  real  agreement. 
8.  That  this  might  be  done  under  the  answer  without  a  cross-bill ;  and  a  de- 
cree was  made  accordingly.  Bradford  v.  Dhum  Bank  of  Tennessee^  13  H. 
57 xix.  383. 

Insurance,  6.  1 ;  Speoifio  Performance,  A.  7,  35,  37 ;  Vendor  and 

Purchaser,  A.  6. 


MONEY. 

1.  Perpetual  ground-rent,  reserved  in  a  deed  made  in  1779,  payable  in  the 
current  money  of  Virginia,  is  not  to  be  reduced  by  the  scale  of  depreciation 
nnder  the  act  of  assembly  of  1781,  c.  22,  but  the  actual  annual  value  in  1779 
is  to  be  paid  in  specie  or  its  equivalent.  J/bw  v.  MartteUer^  2  C.  10 ....  i. 
428. 

2.  A  general  deposit  of  bills  of  the  bank  receiving  it,  must  be  repaid  by  the 
Dominal  amount  of  those  bills,  though  they  were  current  at  only  half  their 

29* 
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nominal  amount,  at  the  time  of  their  deposit.    Bank  of  the  Chnunanwmkk  tf 
Kentuch/  v.  Wister,  2  P.  818 viii.  128. 

Payment,  A,  7 ;  Plkading,  G.  1. 


MORTGAGE. 

A.  ITS  NATURE,  AND  HEREIN  OF  CONDITIONAL  SALES  AND  DEEDS 

ABSOLUTE  IN  FORM,  S42. 

B.  OF  EQUITABLE  MORTGAGES,  848. 

C.  REDEMPTION,  AND  WHEN  BARRED,  848. 

D.  FORECLOSURE,  AND  WHEN  BARRED,  848. 

E.  OTHER  RIGHTS  OF  MORTGAGOR  AND  MORTGAGEE,  844. 


A  ITS  NATURE,  AND  HEREIN  OF  CONDITIONAL  SALES  AND  DEEDS 

ABSOLUTE  IN  FORM. 

1.  Parties  may  make  a  conditional  sale,  hat  the  leaning  of  courts  of  equity 
is  against  such  sales.     Chnwcn/'a  JExecutars  v.  Alexander,  7  C.  218.  • .  .ii.  516. 

2.  The  true  inquiry  is,  whether  the  instrument  was  intended  as  a  sale,  or  as 
security  for  a  debt,  and  the  extrinsic  evidence,  as  well  as  the  terms  of  the  deed, 
must  be  examined  to  determine  this  question.     lb. 

8.  The  absence  of  a  covenant  to  repay  is  not  decisive.    lb. 

4.  The  fact  that  the  sum  paid,  bore  no  proportion  to  the  real  value  of  the 
land,  is  entitled  to  great  weight,  upon  the  question  whether  a  conditional  sale 
was  intended.    lb. 

5.  If  a  deed,  absolute  in  its  form,  was  intended  as  a  security  for  a  loan  of 
money,  equity  treats  an  attempt  to  convert  it  into  a  sale  of  the  property  as  a 
fraud,  against  which  it  relieves  by  decreeing  a  redemption.  MorrU  v.  Nixot^M 
ExeetUarSy  1  H.  118. . •  .xiv.  522. 

6.  Where  the  original  proposition  was  for  a  loan  on  the  security  of  the 
property,  and  a  bond  was  given  for  the  sum  advanced,  though  the  deed  was 
absolute,  the  grantee  must  show  that  the  original  design  of  a  loan  on  secoritj 
was  changed,  and  a  sale  substituted  therefor.     lb. 

7.  Circumstances  which  convinced  the  court  that  a  loan  on  security  was  in- 
tended,   lb. 

8.  The  real  object  of  a  deed  of  lands  being  to  give  security  for  a  debt,  a 
court  of  equity  will  decree  a  foreclosure,  though  the  deed  be  so  drawn  as  to  be 
absolute  at  law.     Hughes  v.  Edwards,  9  W.  489 . . . .  vL  146. 

9.  On  a  bill  to  redeem,  parol  evidence  is  admissible  to  show  that  what  ap- 
pears upon  the  written  papers  to  have  been  a  conditional  sale  for  an  agreed 
price,  was  in  fact  a  loan  of  money,  and  that  the  land  was  but  a  security  for  the 
money  lent.     EusseU  v.  Sotahard,  12  H.  189 xix.  66. 

10.  The  inadequacy  of  the  sum  mentioned  in  the  papers  as  the  considers 
tion  ol  the  alleged  sale,  is  an  important  circumstance  to  show  that  the  transac- 
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turn  was  not  in  tnith  a  sale,  but  a  mortgage ;  and*  in  a  doabtfiil  ease,  courts 
will  incline  to  consider  it  a  mortgage.     lb, 

1 1.  Though  no  personal  security  for  the  repayment  of  the  money  was  given 
in  writing,  yet  where  the  written  memorandum  ascertains  the  amount  advanced, 
and  the  oral  evidence  shows  it  was  by  way  of  loan,  the  relation  of  debtor  and 
creditor  exists  and  assumpsit  will  lie,  and  the  conveyance  is  a  mortgage.    lb, 

12.  An  absolute  conveyance  may  be  shown  to  be  a  mortgage,  upon  the  ground 
that  it  is  a  fraud  by  the  mortgagee  to  set  it  np  as  absolute.  Sprigg  v.  Bcmk  of 
Mount  Pleasant,  14  P.  201 ziii.  422. 

18.  £quity  does  not  treat  a  mortgage  as  a  mere  lien,  bnt  considers  the  mort- 
gagee a  trustee  for  the  mortgagor.  Oonard  v.  AtUmtie  Ins,  Oo,  of  New  Torhj 
1  P.  386....viL687. 


B.    OF  EQUITABLE  MORTGAGES. 

1.  To  constitate  an  equitable  mortgage,  not  only  a  deposit  of  title  papers,  bnt 
an  intent  to  give  security  thereby,  must  be  shown.  MandeviUe  v.  Wdch,  5  W. 
227 iv.  626. 

2.  Explanation  of  the  former  decree  of  this  court  in  the  same  case,  9  G.  500. 
Om^MZ  V.  iVotf,  5  W.  429 iv.  692. 


C.    BEDEMFTION,  AND  WHEN  BARBED. 

1.  Though  a  mortgagee  in  possession  may  take  a  release  from  the  mortgagor, 
the  transaction  is  to  be  carefully  scrutinized,  and  if  any  unconscientious  advan- 
tage was  taken,  the  release  wiU  be  set  aside.    JRussdl  v.  Southard,  12  H.  189 

•  • .  .  xix.  66. 

2.  Twenty  years  possession  under  a  de  facto  foreclosure  of  a  mortgage,  is  a 
bar  to  redemption,  even  though  the  proceedings  to  foreclose  were  not  regular, 

'  unless  the  mortgagor  accounts  for  the  delay,  and  shows  that  he  has  a  valid  right 
to  redeem.     Sheer  v.  Bank  of  Pittsburg,  16  H.  571 . . .  .xxi.  301. 

3.  Lapse  of  time  will  give  rise  to  a  presumption  that  a  mortgagor  in  posses- 
Bion  has  paid  the  mortgage  debt ;  but  such  presumption  is  repelled  by  payments 
on  account  of  the  debt  within  eight  and  thirteen  years,  by  the  mortgagor  ;  and 
purchasers  under  him,  with  constructive  notice  of  the  mortgage,  are  affected  by 
his  act  of  payment     Hughes  v.  Edwards,  9  W.  489 . . . .  vi.  146. 


D.    FORECLOSUBE,  AND  WHEN  BABRED. 

1.  To  a  suit  to  foreclose  a  mortgage  by  a  sale,  a  prior  incumbrancer  should 
be  made  a  party ;  but  if  not  joined,  and  the  decree  for  a  sale  has  been  executed 
before  the  existence  of  the  prior  incumbrance  became  known  to  the  court,  it  is 
not  erroneous  to  refuse  to  vacate  the  decree.  The  prior  incumbrance  is  not  af- 
fected by  such  a  sale.    FinUy  v.  Bank  of  the  United  States,  11  W.  304 vi. 

602. 

2.  A  bill  to  foreclose  an  equitable  mortgage  on  machinery,  cannot  be  main- 
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tained  bj  an  assignee,  who  took  the  assignment  only  to  secare  a  debt  which  liM 
been  paid.     WiUnir  v.  ^671^,  12  H.  180 xix.  89. 

Contract,  F.  20 ;  Estoppel,  A.  5. 

« 

£.    OTHER  RIGHTS  OF  MORTGAGOR  AND  MORTGAGEE. 

1.  The  Texas  statute  of  limitations  of  actions  upon  contracts,  or  for  the  de- 
tention of  personal  property,  have  no  application  to  a  biU  in  equity  to  foredoae 
a  mortgage  ;  equity  does  not  allow  the  mortgagor  to  set  up  his  possession  as  ad- 
yerse  to  the  mortgagee.  Union  Bank  of  Louisiana  v.  Staffordj  12  H.  327 
• . .  .xix.  160.  New  Orleans  Canal  and  Banking  Company  v.  Sto^ordy  12  H. 
848 xix.  168. 

2.  An  account  of  rents  and  profits  is  not  an  inseparable  incident  to  the  re- 
demption of  a  mortgage  of  lands;  laches  by  the  mortgagor  may,  and  m  this 
case  did,  operate  as  a  waiver  of  the  right  BusseU  y.  Southardy  12  H.  139  — 
xix.  66. 

8.  A  mortgagee  in  possession,  who  obtains  insurance,  and  pays  the  premium, 
is  not  accountable  to  the  mortgagor  for  what  was  received  under  the  policy.  A 

4.  A  mortgagee,  in  possession  of  slaves,  is  accountable,  not  only  for  their  hire 
actually  received  by  him,  but  for  what  he  might  have  received  without  grosB 
negligence.     Bennett  v.  Butterworth,  12  H.  867 . . .  .xix.  186. 

5.  A  mortgagee  has  no  claim  to  the  benefit  of  a  policy  of  insurance  under- 
written for  the  mortgagor.  Columbia  Ins.  Co.  v.  Lawrence,  10  P.  507 . . . .  xiL 
216. 

Insubanoe,  n.  2-6. 


MUTUAL  INSURANCE. 

1.  The  obligation  of  the  insured  to  contribute,  does  not  cease  in  consequenoe 
rf  his  forfeiture  of  his  own  insurance  by  his  own  neglect  All  the  members  of 
the  company  are  bound  by  the  act  of  the  nugority.  No  member  can  divest 
himself  of  his  obligations  as  such,  but  according  to  the  rules  of  the  socie^* 
Kom  V.  Mutual  Ajsmranee  Society,  6  C.  192 ...  .ii.  864. 

2.  The  additional  premium  upon  a  revaluation  under  the  rules  of  the  soci* 
ety,  is  only  upon  the  excess.  Atkinson  v.  Mutual  Assurance  Society,  6  C.  20S 
ii.  370. 

8.  An  amendment  of  the  charter  of  a  Mutual  Insurance  Company,  made  bj 
the  legislature,  at  the  request  of  the  company,  empowering  them  to  divide  their 
risks  into  two  classes,  and  to  value  each  risk  anew,  is  valid,  and  a  by-law  to  cany 
this  into  effect  is  in  conformity  with  the  nature  of  the  institution,  and  binding  on 
members,  who,  subsequent  to  the  amendatory  act,  assented  generally  to  the  con- 
stitution and  laws  of  the  company.   Mutual  Assurance  Society  v.  Kom.  7  C  396 

•  •  •  •  11.  dO0. 

4.  Under  the  6th  and  8th  sections  of  the  act  of  assembly  of  Virginia,  of  the 
22d  of  December,  1794,  property  pledged  to  the  Mutual  Assurance  Society,  &c^ 
continues  liable  for  assessments,  on  account  of  the  losses  insured  against,  in  the 
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hands  of  a  hand  fidn  purchaser  without  notice.    Muttial  Assurance  Society  v. 
Watt's  JBxecutar,  1  W.  279 iii.  549. 

5.  A  mere  change  of  sovereignty  produces  no  change  in  the  state  of  rights 
existing  in  the  soil ;  and  the  cession  of  the  District  of  Columbia  to  the  national 
government  did  not  affect  the  lien,  created  by  the  above  act,  on  real  property 
situate  in  the  town  of  Alexandria,  though  the  personal  character  or  liability  of 
a  member  of  the  society  could  not  be  thereby  forced  on  a  purchaser  of  such 
property.  lb* 

6.  Under  the  laws  in  relation  to  the  Mutual  Assurance  Society  of  Yirginiay 
property  offered  for  insurance,  on  which  the  premium  has  not  been  paid,  and 
which  is  sold  without  notice,  is  not  liable  for  the  premium  in  the  hands  of  the 
vendee.    Mutual  Assurance  Society  v.  Faxon,  6  W.  606. .  •  .v.  188. 


NAME. 

MiSNOMEIU 


NATURALIZATION. 

1.  The  power  of  naturalization  is  exclusively  in  congress.  Okirae  v. 
Chiraes  Lessee,  2  W.  259.  • .  .iv.  97. 

2.  Under  the  naturalization  act  of  January  29,  1795,  (1  Stats,  at  Large^ 
414^)  the  administration  of  the  oath  of  allegiance  amounts  to  a  judgment  of  the 
court  for  the  admission  of  the  applicant  to  the  rights  of  a  citizen,  and  implies 
that  all  prerequisites  had  been  complied  with.  Oamphell  v.  Gordon,  6  C.  176 
•  ••.i].d57. 

8.  Under  the  act  of  April  14,  1802,  (2  Stats,  at  Large,  158,)  a  minor  child 
of  a  &ther  so  naturalized,  became  a  citizen,  though  not  then  within  the  United 
States,  provided  she  was  resident  therein  at  the  time  of  the  passage  of  the  act 
lb. 

4.  The  judgment  of  a  court  of  competent  jurisdiction  admitting  an  alien  to 
be  a  citizen,  need  not  find  the  facts  requisite  by  law  to  entitle  the  applicant 
to  be  so  admitted.     Stark  v.  Chesapeake  Ins.  Go,  7  G.  420 iL  602. 

5.  The  naturalization  act  of  April  14, 1802,  (2  Stats,  at  Large,  158,)  did  not 
require  the  time  of  arrival  in  the  United  States  to  be  proved  by  the  certificate 
of  the  report  of  the  alien  to  a  court ;  other  evidence  thereof  was  admissibloi 
and  the  decree  of  naturalization  was  not  required  to  notice  the  certificate. 
Spratt  V.  S^^rattj  4  P.  898 ix.  111. 

6.  That  decree,  being  in  due  form,  is  conclusive  evidence  of  the  legal  natu- 
ralization of  the  party.    lb. 

7.  The  act  of  March  22,  1816,  (8  Stats,  at  Large,  258,)  which  requires  the 
certificate  to  be  recited  in  the  decree,  is  not  an  explanation,  but  alteration,  of  the 
law  of  1802.    lb. 
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NAVIGABLE  WATERS. 

Admibaltt;  Criminal  Law,  A.;   High  Seas;   Law  of  Natioits,  B.;  Bx7- 

ENUK  Laws,  F.  2;  Sea. 

1.  The  grant  from  Charles  the  Second  to  the  Duke  of  York,  of  the  territory 
which  now  forms  the  Slate  of  New  Jersey,  passed  to  the  duke  the  soil  under 
the  navigable  waters  as  one  of  the  royalties  incident  to  the  powers  of  govern- 
ment, which  were  also  granted,  to  be  held  by  him  in  the  same  manner  and  for 
the  same  purposes  as  this  soil  had  been  previously  held  by  the  crown ;  and  the 
same  is  true  of  the  grantees  under  the  duke.  Martin  v.  WaddelTs  Lessee,  16  P. 
367 . . .  .xiv.  845 ;  Den  v.  Jersey/  Co.  15  H.  426 . . . .  xx.  587. 

2.  When  these  grantees  surrendered  to  the  crown  all  the  powers  of  goven^ 
ment,  the  title  to  this  soil  passed  to  the  crown,  and  at  the  Revolution  became 
vested  in  the  State  of  New  Jersey.     Ih*    Ih, 

8.  The  construction  of  these  instruments  of  grant  and  surrender  from  and 
to  the  crown  of  England  is  not  a  question  of  local  law,  as  to  which  the  decisioo 
of  the  state  court  is  binding  on  this  court.    Ih, 
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1.  In  an  action  by  a  marine  against  his  commanding  officer,  for  inflicting 
punishment  on  him  for  refusing  to  do  duty  in  a  foreign  port,  upon  the  ground 
that  the  time  of  his  enlistment  had  expired  and  he  was  entitled  to  his  discharge, 
Hddy  1.  That  the  right  to  determine  the  question  whether  the  plaintiff  was 
then  and  there  entitled  to  his  discharge,  was  for  the  time  being,  in  the  com- 
mander ;  and  it  was  the  duty  of  the  pUuntiff  to  submit  to  that  determinstbn 
and  look  for  redress  on  his  return  home ;  and  for  any  mere  error  in  judgment 
in  this  matter,  no  action  would  lie  against  the  commander.  JXnmum  v.  Wxlkesy 
12H.890....xix.  201. 

2.  2.  That  the  refusal  of  the  plaintiff  to  submit  to  the  decision  of  the  com- 
mander, was  an  act  of  insubordination,  for  which  he  was  liable  to  punishment 
Ih. 

8.  8.  That  if  the  defendant,  in  the  honest  exercise  of  his  judgment,  believed 
it  proper  to  confine  the  plaintiff  on  shore,  he  bad  a  right  to  do  so.     Ih. 

4.  4.  If  the  punishment  inflicted  on  the  plaintiff,  was,  in  any  degree,  or 
in  any  manner,  aggravated  by  malice,  or  a  vindictive  feelings  or  a  desire  to 
oppress  him,  on  the  part  of  the  defendant,  he  is  liable  to  an  action.     Ih. 

5.  A  brevet  field-officer  of  the  marine  corps  is  upon  the  same  footing,  in 
respect  to  what  constitutes  his  title  to  pay  and  emoluments,  as  a  brevet  field- 
officer  of  infantry  of  the  same  grade.  United  States  v.  Freeman^  8  H.  556 
. . .  .XV.  548. 

6.  The  provision  of  the  1st  section  of  the  act  of  April  16, 1818,  (8  Stats,  at 
Large,  427,)  respecting  brevet  pay  and  rations,  is  not  repealed  by  the  act  of 
June  80,  1884,  (4  Stats,  at  Large,  712.)     Ih. 

7.  The  5th  section  of  the  act  of  June  80, 1884,  (4  Stats,  at  Laige,  718,) 
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does  repeal  the  joint  resolution  of  the  two  houses  of  congress,  of  May  25, 1832, 
respecting  the  pay  and  emoluments  of  the  marine  corps.    lb. 

8.  Under  what  circumstances  a  marine  officer  is  entitled  to  double  rations. 
Ih, 

9.  The  stipulation  contained  in  the  joint  resolution  of  congress  of  March  1, 
1845,  (5  Stats,  at  Large,  797,)  concerning  the  admission  of  Texas  into  the 
Union,  which  speaks  of  a  cession  of  the  "^  navy  "  of  Texas  to  the  United  States, 
referred  exclusively  to  ships  and  their  equipment,  stores,  armament,  and  other 
material,  and  not  to  their  officers,  who  were  not  designed  to  be  made  officers 
of  the  navy  of  the  United  States.    3r€uhear  v.  Maton^  6  H.  92. . .  .xvi.  611. 

10.  The  act  of  March  2, 1887,  (5  Stats,  at  Large,  158,)  under  the  terms 
^any  person  enlisted  for  the  navy,"  includes  marines.  WHies  v.  JDinsmoHf 
7H.89 xvii.  55. 

11.  The  commander  of  a  public  armed  vessel  of  the  United  States,  who 
causes  such  punishment  as  he  has  lawful  power  to  inflict,  to  be  infficted  on 
one  of  his  crew,  is  primd  facie  justified  by  showing  it  to  be  a  case  within  that 
delegated  power ;  but  if  it  be  proved  that  he  was  actuated  by  malice  or  pas- 
sion, and  not  by  a  desire  to  do  his  duty,  he  is  not  justified.    lb. 

12.  A  purser  in  the  navy  cannot  charge  commissions  for  drawing  bills  of 
exchange  to  procure  abroad  the  funds  which  he  disburses ;  nor  can  he  be 
allowed  extra  compensation  for  paying  the  mechanics  and  laborers  at  a  navy 
yard,  this  being  an  official  duty.  United  SiaU$  t.  Buehananj  8  H.  88. . .  • 
XTik509. 


NE  VARIETUE. 
Bills,  &c.  A 


NEUTRALS. 

Admiraltt,  a  2 ;  Caftubs,  G. 


NEUTRALITY  LAWS. 

Capturb,  E.  ;  Law  of  Nations,  B. 

1.  Under  the  8d  section  of  the  act  of  April  20, 1818,  (8  Stats,  at  Large, 
448,)  it  is  not  necessary  that  the  vessel  should  be  armed,  or  in  a  condition  to 
commit  hostilities,  on  leaving  the  United  States,  in  order  to  convict  one  indicted 
for  being  concerned  in  fitting  out  a  vessel  with  intent  that  she  should  be 
employed,  &c.  It  is  sufficient  if  the  defendant  was  knowingly  concerned  in 
fitting  out  or  arming  the  vessel,  with  intent,  &c.,  though  that  intent  should 
appear  to  have  been  defeated  after  the  vessel  sailed.  United  States  v.  Qnine^^ 
6  P.  445 X.  189. 
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# 


2.  But  if  the  defendant  had  no  fixed  intention  when  the  vessel  flailed  to 
employ  her  as  a  privateer,  but  onlj  a  wish  so  to  employ  her  if  he  ooold  obUuo 
funds,  on  her  arrival  at  a  foreign  port,  for  the  purpose  of  arming  her,  then  be 
is  not  guilty.     Ih, 

3.  The  7th  section  of  the  neutrality  act,  of  1794,  (1  Stats,  at  Laige,  38i) 
does  not  authorize  the  President  to  employ  civil  officers  to  make  seizoreSi 
GeUtm  V.  Hoyty  8  W.  246. ..  .iv.  211. 

4.  The  act  of  the  5th  of  June,  1794,  is  not  expressly  repealed  by  the  act  of 
the  dd  of  March,  1817,  (3  Stats,  at  Large,  370 ;)  the  act  of  1794,  so  far  as  it 
was  not  changed  by  the  act  of  1817,  remained  in  full  force  until  the  act  of  the 
20th  of  April,  1818,  by  which  all  the  provisions  respecting  our  neutral  relatioos 
were  embraced,  and  all  former  laws  on  the  same  subject  were  repealed.  Tk 
EttreOa,  4  W.  298 iv.  406. 

5.  It  is  not  a  violation  of  the  neutrality  laws  of  the  United  States  to  sell  to 
a  foreigner  a  vessel  built  in  this  country,  though  suited  to  be  a  privateer  and 
having  some  equipments  calculated  for  war,  but  frequently  used  by  merciiaot 
ships.    Moadie  v.  The  Jlfiredy  3  D.  307 i.  234. 


NEW  TRIAL. 
Error,  L  ;  Exceptions,  A  G. 

1.  On  a  motion  for  a  new  trial,  if,  upon  the  whole  case,  justice  has  been 
done,  and  the  verdict  is  substantially  right,  no  new  trial  is  granted,  though 
some  mistakes  may  have  been  made.  JtPLcmahan  v.  Dniver$al  Bu.  CS>.  1  P. 
170 vii.  518. 

2.  JUter  on  a  writ  of  error,  for  then  the  judgment  mast  be  reversed  if  any 
erroneous  ruling  appears  by  the  record  to  have  entered  into  it.    IK 

Error,  F.  17. 


NOLLE  PROSEQUL 

Fraotice,  n.  H. 


NONSUIT. 

Praoticb,  n.  G.  2. 


NON-USER. 

Dedication. 


NOTICE—NOVATION— NUISANCE— OFFICE.  S49 


NOTARY. 

'  Bills,  &c.  D.  £.  F. 

If  a  justice  of  peace  be  empowered,  hj  statute,  to  act  as  a  notary,  he  is  one 
quoad  hoe,    BurloB  v.  McKays  2  H.  66 ... .  zv.  85. 


NOTICK 

VxirDOB  AHD  PUBOHASBR,  0. ;  DbBD,  D.  15. 


NOVATION. 

If  a  noyation  be  conditional,  the  original  debt  is  not  extingoished  until  it 
becomes  absolute  bj  performance  of  the  condition.  Hffde  v.  Booraemy  16  P. 
169 xiv.  282. 

EXEOXTTIONS,  D.  9. 


NUISANCK 
RrvBR. 

1.  Where  a  bfll  is  filed  by  a  priyate  person  asking  relief  by  way  of  preven- 
tion, in  a  case  of  public  nuisance,  the  plaintiff  must  aver  and  prove  some 
special  injury  to  himself;  and  as  the  corporation  of  Georgetown  do  not  appear, 
by  the  bill,  to  have  any  property,  or  rights,  which  will  be  specially  injured  by 
an  obstruction  of  the  Potomac  River,  the  suit  cannot  be  sustained.  Cftorge' 
town  V.  Alexandria  Oancd  Ccmpanyy  12  P.  91 ... .  xii.  648. 

2.  To  maintain  a  bill  for  an  injunction  to  restrain  a  public  nuisance,  a  pri- 
vate person  must  prove  special  damage  to  himself,  and  that  the  injury  inflicted 
is  of  such  a  character  that  an  action  at  law  does  not  afibrd  an  adequate  remedy. 
Irtoin  V.  Dtxion^  9  H.  10 ... .  xviii.  6. 

COKSTITUTIONAL  LaW,  J.  15-17. 


NUNC  PRO  TUNG 

Pbaotice,  L  E.  1. 


OFFICE. 

Clerks  of  Cotjrts,  2,  8. 

CURT.  DIG.  SO 
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OFFICER. 

Army  of  the  United  States;  Boin>,  C;  Constitutional  Law,  G.  4;  £7i« 
DENGB,  B.  8 ;  Marshal  ;  Navt  of  the  United  States  ;  Reobiyers  ahd 

DiSBlTRSBRS  OF  PUBLIO  MONBT* 

1.  A  militaiy  officer  cannot  relj  on  an  apparently  unlawful  order  of  his  supe- 
rior, as  a  justification.     JIMtchell  v.  Harmony^  18  H.  1 15 ... .  zix.  420. 

2.  An  extra  service^  or  duty  performed  by  an  officer,  under  the  employment 
of  the  proper  department  of  the  government  charged  with  the  ezecation  of 
that  duty,  may  be  suitably  compensated  by  such  department,  if  not  prohibited 
by  some  positive  law.     OraHot  v.  United  States,  15  P.  886. . .  .ziv.  106. 

8.  A  clerk  in  the  post-office  department,  who  performs  only  the  duties  regu- 
larly incumbent  on  his  office,  cannot  claim  any  extra  compensation  therefor. 
Vhtted  States  v.  Braumy  9  H.  487 xviiL  282. 

Action,  1 ;  Clbbkb  of  Courts,  7 ;  DAHAaBS,  10. 


OMNIA    RITE    ESSE    ACTA. 

Presumptions. 

Where  the  record  showed  that  two  negotiable  notes  were  declared  on  by 
the  indorsee  against  the  maker,  and  there  was  no  averment  which  showed  that 
the  payee  was  competent  to  sue  the  maker  in  a  court  of  the  United  States,  bat 
the  declaration  also  contained  the  money  counts  for  a  sum  large  enough  to  cover 
the  verdict  and  judgment ;  £hldy  That  the  court  would  intend  either  that  the 
recovery  was  not  had  on  the  notes,  or,  if  it  were,  that  evidence  of  the  neces^ 
saiy  citizenship  of  the  payee  was  given  at  the  triaL  Bank  of  the  United  Statu 
V.  Moss,  6  H.  81 . . .  .xvL  590. 


ORDINANCE   OF  1787. 

Jurisdiction,  A.  e.  8. 

1.  The  effect  of  the  ordinance  of  1787  for  the  government  of  the  territory 
northwest  of  the  Ohio,  considered.  Strader  v.  Graham,  10  H.  82....xviiL 
805. 

2.  The  effect  of  the  ordinance  of  1787  discussed.  PoUarcPs  Lessee  v.  Eagan, 
8  H.  812 XV.  891. 

8.  The  act  of  March  2,  1805,  (2  Stats,  at  Large  822,)  granted  to  the  inhab- 
itants of  the  territory  of  Orleans,  the  rights  secured  to  the  people  of  the  North- 
western Territory,  by  the  ordinance  of  1787,  so  far  as  the  same  had  been 
conferred  on  the  people  of  the  Mississippi  territory ;  but  the  political  right  to 
religious  liberty,  provided  for  in  that  ordinance  and  in  this  act  of  congress, 
ceased  to  depend  thereon,  when  the  State  was  admitted  to  the  Union.    If  it 
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existed,  it  was  under  the  constitutioii  of  the  State  alone.    PermoU  v.  Firti 
Municipality  of  New  OrleaaUj  d  H.  589 . . .  .xy.  561. 


OUSTER. 

Sbisin  and  Disseisin. 


OYEE. 

Pleading,  E. 


PARDON. 

A  pardon  is  a  private  though  official  act  of  the  executive,  must  he  delivered 
to  and  accepted  hj  the  criminal,  and  cannot  he  noticed  by  the  court  unless  it  is 
brought  before  it  judidaUj  bj  plea,  motion,  or  otherwise.  United  States  v. 
Wihan,  7  P.  150 x.  435. 


PARENT  AND  CHILD. 

EviDENOB,  £.  1 ;  Undue  Inixuenoe. 

Neither  under  the  law  of  Texas  or  Louisiana,  could  a  &ther  convey  the  title 
of  his  minor  child,  without  permission  from  some  tribunal.    Boyt  v.  Sammekinf 

14  H.  346 XX.  216. 

Assignment  of  Choseb  m  Action,  A  14 


PARTIES. 
Admiraltt,  B.  1 ;  Eqxtitt,  B.  b.  1 ;  Pleading,  A 


PARTITION. 

1.  Bill  in  equity  to  set  aside  a  partition  on  the  ground  of  fraud.    The  record 
so  defective  in  respect  to  parties  and  evidence,  that  the  decree  of  the  district 

ooart,  dismissing  the  bill,  was  affirmed.     Coff  v.  J£w<m,  17  H.  580. . .  .xxL  697. 

2.  Under  the  hiw  of  Maryland  for  the  division  of  intestate  estates,  the  juris- 
diction of  the  court  does  not  depend  upon  the  &ct  that  one  or  more  of  the  Hairs 
18  of  age.     Thompson  v.  Tokne^  2  P.  157 ....  viii.  62. 


852  PARTNERSHIP. 

8.  When  each  proceedings  are  drawn  in  question  oollaterallj,  against  a  pup- 
chaser,  every  reasonable  intendment  is  to  be  made  in  their  support.    lb. 

4.  If  the  court  had  jurisdiction,  the  purchaser  is  not  bound  to  look  behind 
the  decree.     lb. 

5.  The  direction  in  the  act,  that  the  commission  and  proceedings  thereon  shall 
be  recited  in  the  deed,  is  complied  with  hj  reciting  their  substance.    lb. 


PARTNERSHIP. 

A  RIGHTS  AND  POWERS  OF  PARTNERS  IN  RESPECT  OP  THE 
PROPERTY,  BUSINESS,  AND  USE  OF  THE  NAME  OF  THE 
FIRM,  852. 

B.  RIGHTS  OF  PARTNERS,  852. 

C.  RIGHTS  OF  THIRD  PERSONS,  858. 

D.  DISSOLUTION,  AND  ITS  CONSEQUENCES,  854, 


A    RIGHTS  AND  POWERS   OF    PARTNERS  IN  RESPECT  OF  THE 
PROPERTY,  BUSINESS,  AND  USE  OF  THE  JJAME  OF  THE  FIRII 

Admiraltt,  B.  8 ;  Evidence,  B.  2. 

1.  A  note,  payable  to  6.  and  G.,  prtmd  facie  imports  that  there  is  a  partner^ 
ship.  Matheson^s  Administrators  y.  Granfs  Administratar,  2  H.  263.... xr. 
114. 

2.  Though  partnership  articles  do  not  name  the  firm,  if  the  books  are  kept 
and  bills  and  advertisements  made  in  a  particular  style,  as  B  and  C,  this  becomes 
the  name  of  the  firm ;  and  though  some  of  its  business  is  done  in  the  name  of 
one  partner,  this  does  not  render  his  name  the  name  of  the  firm,  unless  the  jniy 
can  find  it  was  agreed  by  the  partners  it  should  be  so.  Le  Roy  v.  Johnson,  2 
P.  186 ... .  viii.  77. 

8.  Two  persons  having  carried  on  business  as  a  firm,  assumed  to  be  a  cor- 
poration, and  afterwards,  one  of  them,  as  agent  for  the  supposed  corporadoo, 
made  a  deed  of  mortgage  of  personalty,  the  other  assenting  thereto, — Bdd, 
that  the  deed  was  valid.     Anthony  v.  Butler,  18  P.  428 ....  xiii.  280. 

4.  Partners  have  the  right,  as  between  themselves,  to  control  the  possessoD 
of  their  assets,  and  appropriate  them  to  the  payment  of  claims  by  one  partner 
on  the  firm.     Mc  Oormick  v.  Gray,  18  H.  26 ... .  xix.  868. 

5.  An  assignment  by  one  partner,  in  the  name  of  the  copartnership,  of  part- 
nership effects  and  credits,  for  the  benefit  of  particular  creditors,  is  valid. 
Harrison  v.  &erry,  5  C.  289 iL  267. 

B.    MGHTS  OF  PARTNERS. 

1.  A  stipulation  in  articles  of  copartnership,  that  each  partner  is  to  bear  his 
own  expenses,  does  not  apply  to  extra  expenses  of  travelling,  &c,  while  en 
gaged  in  the  business  of  the  firm.     Withers  v.  Withers,  8  P.  855 . . .  xL  123* 
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2.  A  promidsory  note,  given  by  one  member  of  a  commercial  company,  to 
another  member,  for  the  use  of  the  company,  will  maintain  an  action  at  law  by 
the  promisee  in  his  own  name,  against  the  maker,  notwithstanding  the  money, 
when  recovered,  would  belong  to  the  company.  Van  Ne$$  v.  Forrest,  8  C.  30 
...  .iii.  10. 

3.  If  one  partner  reUre,  and  the  others  receive  the  partnership  effects,  and 
oovenant  to  apply  them  to  pay  the  debts  of  the  firm,  and  pay  over  to  him  a 
certain  sum,  if  so  much  should  be  collected,  the  retiring  partner  is  entitled 
to  an  account  and  relief  in  equity.    KeUey  v.  Hohbyy  16  P.  269 ....  xiv.  290. 

4.  If  the  members  of  a  copartnership  agree  among  themselves,  that  the  firm 
shall  pay  an  individual  partner's  debt,  it  becomes  an  equitable  claim  against  the 
assets  of  the  firm.     Finley  v.  Lynn,  6  G.  238 . . .  .ii.  386. 

5.  An  assignee  of  one  copartner,  may  maintain  a  bill  for  an  account,  against 
the  other  partners  and  the  agent  of  the  partnership,  which  was  formed  to  deal 
in  lands.     Pendleton  v.  Wcanherste,  4  G.  73 . . .  .ii.  23. 

6.  Two  partners,  residing  in  countries  distant  from  each  other,  after  the  ex- 
piration of  their  partnership,  through  the  agency  of  a  third  person,  adjusted 
and  settled  their  accounts ;  and  in  so  doing,  there  was  put  to  the  credit  of  one 
of  them,  a  sum,  to  cover  a  liability  he  was  under  for  the  firm,  as  a  surety  on 
custom-house  bonds.  Subsequently,  by  the  election  of  the  government  to  take 
a  joint-judgment  on  the  bonds,  and  by  the  death  of  the  surety,  his  estate  was 
exonerated.  Held,  that  the  other  partner  could  not  recover  back  one  half  the 
money.    Bispham  v.  Price,  15  H.  162. . .  .xx.  453. 

7.  The  exception  of  merchants'  accounts  in  the  statute  of  limitations,  if  it 
applies  to  accounts  of  partners,  inter  eese,  does  not  include  their  stated  accounts. 

8.  That  statute  was  a  bar  in  this  case,    lb. 

Infra,  D.  2. 

C.    RIGHTS  OF  TfflRD  PERSONS. 

1.  One  partner  cannot  apply  the  partnership  funds,  or  property,  to  the  pay- 
ment of  his  private  debt,  and  the  title  of  the  partnership  is  not  thus  devested 
in  favor  of  the  private  creditor,  even  if  the  latter  was  ignorant  that  the  funds 
or  property  belonged  to  the  partnership.  Rogers  v.  Batchelor,  12  P.  221 .... 
xiL701. 

2.  By  the  law  of  Louisiana,  the  contract  of  a  mercantile  firm  creates  an  ob- 
ligation in  BoUdo,  and  two  of  the  partners  may  be  sued  thereon,  if  the  third  is 
out  of  the  jurisdiction.     Breedlove  v.  NicoUt,  7  P.  413 . . .  .x.  527. 

3.  In  equity,  joint  creditors  cannot  obtain  the  aid  of  the  court  to  appropriate 
separate  estate  to  the  payment  of  their  debts,  pari  passu  with  separate  creditors, 
especially  where  the  debtor  has  appropriated  his  separate  estate  towards  paying 
his  separate,  to  the  exclusion  of  his  joint  debts,  not  having  enough  to  pay  the 
former.     MurriU  v.  NeiO,  8  H.  414 ... .  xvii.  641. 

4.  A  testator,  directing  the  continuance  of  a  partnership  of  which  he  was  a 
member  at  the  time  of  his  death,  may  either  bind  all,  or  a  specific  part,  or  only 
lo  much  of  his  assets  as  are  embarked  in  the  business  of  the  firm.  Burwell  v. 
Cawood,  2  H.  560 xv.  203. 

30* 
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5.  An  intention  to  render  the  general  assets  liable,  is  onlj  to  be  made  out  bj 

the  U5:e  of  unambiguous  language ;  and  as  the  will  in  question  does  not  deariy 

manifest  that  intent,  the  creditors  of  the  firm  have  no  claim  upon  the  general 

assets.     lb. 

Action,  3. 

D.    DISSOLUTION,  AND  ITS  CONSEQUENCES. 

1.  Where  one  partner  dies,  a  creditor  may  go  at  once  into  equity  for  an  ac- 
count of  his  assets,  and  may  and  should  join  the  surviving  partner  and  the 
representative  of  another  deceased  partner.  Nelson  y.  HiUy  5  H.  127.... 
xvi.  331. 

2.  Several  distinct  creditors  may  join  in  such  a  bill ;  and  where  the  deceased 
partner  was  a  member  of  two  firms,  the  creditors  of  both  firms  may  join,  and  m&j 
make  the  surviving  partners  of  both  firms,  and  the  representatives  of  any  de- 
ceased partner  of  either  firm,  parties  defendant     lb, 

3.  Secret  stipulations  in  articles  of  copartnership,  inconsistent  with  the  usual 
powers  of  partners  engaged  in  similar  business,  do  not  affect  those  dealing  with 
a  partner,  on  account  of  the  firm,  in  ignorance  of  their  existence.  And  this  is 
applicable  to  dormant  as  well  as  to  ostensible  partnerships.  Winship  v.  Bank 
of  United  States,  5  P.  529 ...  .ix.  457. 

4.  If  the  active  partner  in  a  firm,  engaged  in  a  business  in  the  course  of  which 
it  is  usual  to  indorse  notes  and  obtain  discounts,  does  indorse  a  note  in  the  name 
of  the  firm,  and  offers  it  for  discount  on  account .  of  the  firm,  and  it  is  so  dis- 
counted, the  firm  is  liable,  though  there  was  a  secret  agreement  between  the 
partners  that  he  would  not  indorse,  and  though  he  misapplied  the  proceeds  of 
the  note  to  his  own  use.    lb, 

5.  If  one  partner  draw  a  bill  in  his  own  name,  to  obttdn  funds  to  pay  a  part- 
nership debt^  and  so  applies  the  funds,  the  firm  is  not  liable.  Le  Roy  v.  Johnson, 

2P.  186....viii.  77. 

Contract,  C.  8. 


PASSENGERS. 

Bailment,  B.  2. 
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2.  UTILITY. 

8.   INVENTION,  AND   ITS   SUBJECTS. 

4.  UNITY  OP  SUBJECT. 

5.  OTHER   MATTERS. 
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C.  PROCEEDINGS    TO    OBTAIN,    AMEND,  EXTEND,   AND    REPEAL 

PATENTS,  866. 

1.  THE   SPECIFICATION. 

2.  THE   CLAIM. 

3.  PR0CEEDIN08  AT  THE  PATENT   OFFICE,  AND  HEBEIN   OF  ABANDON* 

KENT  AND  DEDICATION. 

4.  8X7SBENDEB  AND   BEISSUE,  AND  THEIB  EFFECTS. 

5.  DI8CLADCEB. 

6.  CONSTBUCTION,  AND  ITS  BULES. 

7.  SCnUS  FACIAS. 

8.  EXTENSION,  AND   TO   WHOSE  BENEFIT  IT  ENT7BES. 

D.  ASSIGNMENTS  AND  LICENSES,  AND  THE  RIGHTS  AND  POWERS 

THEREBY  CREATED,  861. 

E.  INFRINGEMENT,  861. 

F.  REMEDY,  362. 

1.  AT' LAW. 

2.  IN  EQUITY. 

3.  OTHEB   MATTEBS. 

G.  PJJEADINGS  AND  EVIDENCE,  868. 


A.    PARTIES  ENTITLED  TO  PATENTS. 

Infra,  B.  C. 

B.    THE  SUBJECT  MATTER  OF  PATENTS. 

1.  NOVELTY. 

1.  Under  the  6th  section  of  the  patent  act,  of  Febraaiy  21, 1798,  (1  Stats, 
at  Large,  322,)  if  the  thing  patented  had  been  in  nse,  or  had  been  described  in 
a  ppblic  work  anterior  to  the  supposed  discoTery  by  the  patentee,  the  patent 
was  void.    Bvans  v.  JSkUoriy  8  W.  454 . . .  .iv.  260. 

2.  A  prior  construction  and  use  of  the  thing  patented,  in  one  instance  only, 
which  had  been  finally  forgotten,  or  abandoned,  and  never  made  public,  so  that, 
at  the  time  of  the  invention  by  the  patentee,  the  invention  did  not  exist,  will 
not  render  a  patent  invalid.     Gentler  v.  Wilder,  10  H.  477 . . .  .xviii.  466. 

8.  Action  for  infringing  letters-patent  Under  a  claim  of  "  the  combination 
of  the  above-described  parts,  namely,  the  core  and  bridge,  or  guide-piece,  the 
chamber  and  the  die,  when  used  to  form  pipes  of  metal,  under  heat  and  pressure, 
in  the  manner  set  forth,  or  in  any  other  manner  substantially  the  same."  Held, 
that,  to  support  this  patent,  it  was  not  sufficient  that  the  patentee  had  discovered 
a  new  property  in  lead,  by  means  of  which  the  above-described  machinery  could 
be  used  to  form  a  new  species  of  lead  pipe,  that  the  described  combination  of 
machinery  must  be  novel.     Le  Roy  v.  Taihanty  14  H.  156. . .  .xx.  108. 
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4.  Burden's  patent  for  a  bending  lever,  in  a  machine  for  making  hook-headed 
spikes,  held  to  be  valid.     TVoy  Iron  and  Nail  Factory  v.  Coming,  14  H.  193 

•  •  •  .XX*  loU* 

5.  Morse  was  the  original  and  first  inventor  of  a  magnetic  telegraph,  capable 
of  recording  signs  at  a  distance.     ffReiUy  v.  Morse,  15  H.  62 ... .  xx.  402. 

6.  If  he  had  been  preceded  bj  one  of  the  European  inventions,  not  patented, 
or  described  in  a  printed  publication,  his  patent  would  still  be  valid.     lb. 

7.  A  question  of  fact  as  to  the  date  when  a  machine  was  constmcted.  Tnf 
Snm  and  Nail  Faetary  v.  Odiame,  17  H.  72 xxL  376. 

2.   UTILITT. 

Infra,  B.  3. 

8.  nrvENTiON,  and  its  subjeots. 

1.  Inquiries  made,  or  information  or  advice  received,  by  a  patentee  from  men 
of  science,  do  not  impair  his  claim  to  an  invention  actually  made  by  him. 
(yEeiUy  v.  Morse,  15  H.  62 xx.  402. 

2.  The  use  of  clay  to  make  a  particular  kind  of  door-knob,  that  kind  of  knob 
being  known,  and  clay  having  been  used  to  make  door-knobs  of  other  kinds,  and 
the  practicability  of  using  it  for  this  kind  of  knob  being  obvious  to  an  ordinaiy 
mechanic  acquainted  with  the  business,  is  not  the  subject  of  letters-patent 
HotchJciss  V.  Greenwoody  11  H.  248. .  •  .xviii.  615. 

4.   UNTTT  OF  SUBJECT. 

Different  patentable  subjects  may  be  united  in  one  patent,  if  they  aU  relate 
to  the  same  general  matter,  or  are  otherwise  connected  together.  Hifgg  t. 
Emerson,  6  H.  487 xvL  780. 

5.   OTHEB   MATTEBS. 

1.  Distinction  between  a  patent  for  a  machine,  and  one  for  a  process,  ex- 
plained.    Coming  v.  Burden,  15  H.  252 • . .  .xx.  508. 

2.  A  patent  for  a  machine  is  not  a  patent  for  its  product,  and  an  assi^ee, 
restricted  to  the  use  of  the  machine  within  a  particular  district,  may  sell  the 
product  elsewhere.    Simpson  v.  Wilson,  4  H.  709 ....  xvL  275. 


C.    FROG££DINGS  TO  OBTAIN,  AMEND,  EXTEND,  AND  REPEAL 

PATENTS. 

1.   THE   8PEOIFI0ATION. 

1.  Though  under  l^e  6th  section  of  the  act  of  1798,  (1  Stats,  at  Large,  522,) 
a  judgment  avoiding  the  patent  cannot  be  entered  unless  the  coDceafasent  or 
addition  shall  appear  to  have  been  made  for  the  purpose  of  deceiving  the  pub- 
lic, yet  no  action  will  lie  if  the  specification  is  defective  under  the  8d  seetioD. 
Grant  v.  Raymond,  6  P.  2 1 8 ....  x.  94. 
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2.  Where  it  is  evident,  on  the  face  of  lettei's-patent,  for  a  composition  of 
matter,  that  the  proportions  are  so  vaguely  stated  that  one  skilled  in  the  art 
with  which  the  composition  is  most  nearly  connected,  could  not  make  it  by  fol- 
lowing the  directions  therein  given,  without  experiment,  it  is  the  duty  of  the 
court  to  declare  the  patent  void.     Wood  v.  VhderhiUj  5  H.  1 xvi.  281. 

3.  But  where  a  specific  and  clear  general  rule  is  given,  and  it  does  not  ap- 
pear to  be  inapplicable  as  a  general  rule,  the  patent  may  be  valid,  although  it 
shows  that,  from  the  varying  qualities  of  the  materials  employed,  the  general 
rule  must  be  sometimes  departed  from.     lb, 

4.  It  is  not  shown  that  William  Woodworth  was  not  the  original  and  first 
inventor  of  the  planing  machine  for  which  letters-patent  were  granted  to  him, 
December  27,  1828  ;  nor  that  the  specification  is  not  sufficiently  full  and  exact 
to  satisfy  the  requirement  of  the  patent  laws.  Woodworth  v.  Wilson,  4  H.  712 
xvL276. 

2.   THB    CLADC. 

1.  A  patentee  having  described  and  claimed  his  improvement  on  the  cotton- 
gin,  as  consisting  in  a  particular  form  of  the  rib,  and  a  particular  mode  of  fas- 
tening it  to  the  framework  of  the  gin  :  Bddj  1.  That  this  mode  of  fastening 
was  an  essential  part  of  the  invention  claimed.  2.  That  if  the  defendant  used 
a  substantially  different  mode  of  fastening,  he  did  not  infringe.  3.  That  it  was 
a  question  of  fact  for  the  jury,  whether  the  mode  used  by  the  defendant  was 
substantially  different  from  that  described  and  claimed  by  the  plaintiff.  Oarver 
V.  Hyde,  6  P.  613 xiv.  400. 

2.  If  a  patent  be  taken  for  the  whole  of  a  machine,  when  the  patentee 
merely  improved  an  existing  machine,  it  is  not  valid.  JBvam  v.  Eaton,  7  W. 
356 V.  283. 

3.  If  the  patentee  intends  to  claim  merely  an  improvement  on  an  existing 
machine,  he  must  point  out  in  what*  his  improvement  consists,  so  as  to  distin- 
guish it  from  what  was  before  known.     lb. 

4.  A  claim  of  a  combination,  which  does  not  point  out  the  particular  ele- 
ments which  constitute  the  combination,  but  declares  that  it  is  made  up  of  so 
much  of  the  described  machinery  as  produces  a  particular  result,  may  be,  and 
in  this  case  was,  sufficient ;  and  under  such  a  claim  it  is  proper  for  the  judge 
to  instruct  the  jury  that  it  is  a  claim  for  a  combination,  and  that  they  are  to 
find  what  described  parts  are  essential  to  the  result,  and  that  these  are  the  ele- 
ments of  the  combination.     Silsby  v.  Foote,  14  H.  218 . .  •  .xx.  143. 

5.  The  plaintiff's  patent  was  for  making  the  body  of  a  burden  car  in  the 
form  of  the  frustum  of  a  cone,  whereby  certain  mechanical  principles  were  in- 
troduced and  made  operative,  and  a  new  and  useful  result  produced.  Hddf 
1.  That  though  he  had  described  no  form,  save  a  mathematically  exact  frus- 
tum of  a  cone,  his  patent  covered  also  such  variations  of  form  as  substantially 
embodied  his  mode  of  operation,  and  thereby  attained  the  same  kind  of  result. 
Winans  v.  Denmead,  15  H.  330 . . .  .xx.  545. 

6.  One  claim,  construed  to  include  every  improvement — in  which  the  mo- 
tive power  is  the  electric  or  galvanic  current,  and  the  result  is  the  marking  or 
printing  intelligible  characters,  signs,  or  letters  at  a  distance-— was  held  to  be 
broader  than  the  patent  laws  allow,  and  invalid.  OReiUy  v.  Morse,  15  U.  62 
....  XX.  402. 
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7.  The  patent  of  Evans  was  a  grant  of  the  general  result  of  the  whole  ma« 
chinerj,  and  of  the  improvement  of  each  machine  described.  .Ewxns  v.  EaUmf 
3  W.  454....iv.260. 

8.  The  amended  letters-patent  granted  to  William  W.  Woodworth,  adminis 
trator,  July  8,  1845,  are  not  void  for  uncertainty,  ambiguity,  or  multiplicity  of 
claim,  or  any  other  cause  made  known  to  the  court  Wilson  v.  RotwseaUy  4  H. 
646 ... .  xvL  225.     WOsan  v.*  Turner,  4  H.  712 . . . .  xvi.  276. 

Infra,  E.  4,  5. 

8.  PBOCEEDINGS  AT  THE  PATENT  OFFICE,  AND  HEBEIN  OF  ABANDONMEHT 

AND  DEDICATION. 

1.  An  alien  patentee  made  an  invention  in  England,  and  came  to  this  coon- 
try  in  1817 ;  his  invention  was  fraudulently  disclosed  in  England,  and  went 
into  public  use  there,  and  also  in  France,  in  1820 ;  the  patentee  knew  of  this 
use,  but  neglected  to  apply  for  a  patent  untU  1822 ;  the  court  below  instructed 
the  jury  that  the  patentee  had  slept  too  long  on  his  rights  to  be  entitled  to  the 
benefit  of  a  patent  under  the  act  of  April  17,  1800,  (2  Stats,  at  Large,  87.) 
Held,  this  instruction  was  correct.     Shaw  v.  Gooper,  7  P.  292 ....  x.  495. 

2.  Whatever  may  be  the  intention  of  the  inventor,  if  he  suffer  his  invention 
to  go  into  public  use,  by  any  means  whatsoever,  without  an  immediate  assertion 
of  his  right,  he  is  not  entitled  to  a  patent    Jb. 

8.  Under  the  patent  act  of  February  21, 1793,  (1  Stats,  at  Large,  318,)  the 
first  inventor  cannot  acquire  a  valid  patent,  if  he  suffer  the  thing  invented  to 
go  into  public  use,  or  to  be  publicly  sold  for  use,  before  his  application  for  a 
patent.     Pennock  v.  IHalogue,  2  P.  1 . . . .  viiL  1. 

4.  Where  a  patentee  invented  an  apparatus  for  breaking  coal,  and  combined 
it  with  an  apparatus  for  screening  coal  which  he  did  not  invent,  and  took  a  pat- 
ent for  the  combination  only,  and  afterwards  took  a  patent  for  the  breaking 
apparatus,  and  then  surrendered  both  patents  and  took  one  for  the  breaking 
apparatus  alone ;  ffeld,  that  his  describing  and  not  claiming  the  breaking  appa- 
ratus in  his  first  patent,  and  the  surrender  and  cancellation  of  the  second,  did 
not  deprive  him  of  his  right  to  a  patent  for  the  breaking  apparatus.  BcUUn  v. 
Taggert,  17  H.  74 xxL  378. 

5.  Though  a  separate  invention  was  covered  by  one  of  the  claims  in  a  sur- 
rendered patent,  if  that  claim  was  void  as  there  made,  the  patentee  may  take 
a  distinct  patent  therefor.     OReiUy  v.  Morse,  15  H.  62 ... .  xx.  402. 

6.  An  American  patent  is  not  invalid  because,  on  its  face,  it  does  not  ran  fixr 
the  same  time  as  a  previous  foreign  patent,  taken  by  the  patentee  for  the  same 
invention.     lb, 

7.  If  a  patent  was  surrendered  for  a  defective  specification,  before  any  ad 
of  congress  on  the  subject,  the  rights  of  the  patentee  must  be  tested  by  the  law 
as  it  stood  when  the  original  patent  was  issued.     Shaw  v.  Cooper,  7  P.  292 

....  X.  4vO. 

8.  The  7th  section  of  the  act  of  March  3, 1839,  (5  Stats,  at  Large,  354,}  is 
not  limited  to  patents  for  machines,  manufactures,  and  compositions  of  matter ; 
it  embraces  an  invention  of  a  new  improvement  in  the  art  of  casting  iron,  by 
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giving  an  angular  direction  to  the  tube  which  conducts  the  metal  to  the  mould* 
WChirg  V.  Kingsland^  1  H.  202 xiv.  567. 

4.   8T7RRENDEB  AND   REISSUE,   AND   THEIR  EFFE0T8. 

1.  It  is  not  necessary  to  recite,  in  a  reissued  pftent  for  an  invention,  that 
the  prerequisites  of  a  reissue  have  been  complied  with.  Philadelphia  and 
Trenion  BaUroad  Company  v.  Sttrnpson,  14  P.  448. . .  .xiii.  588. 

2.  Where  letters-patent  have  been  extended,  under  the  18th  section  of  the 
f  act  of  July  4,  1836,  the  commissioner  of  patents  may  accept  a  surrender  and 

reissue  amended  letters,  after  the  expiration  of  the  original  term.     Wilson  v. 

Rousseau,  4  H.  646 xvi.  225.      Wilson  v.  Turner,  4  H.  712 xvi.  276. 

8.  Under  the  patent  act  of  July  8,  1882,  §  8,  (4  Stats,  at  Large,  559,)  as 
well  as  under  that  of  July  4,  1886,  §  18,  (5  Stats,  at  Large,  122,)  no  use  of 
the  thing  patented  prior  to  a  surrender  on  account  of  a  defective  specification, 
can  confer  a  right  to  continue  the  use  after  the  reissue  of  the  letters  in  a  cor- 
rected form.  Stimpson  v.  West  Chester  Railroad  Company,  4  H.  88t) ....  xvi. 
153. 

4.  The  7th  section  of  the  act  of  March  8,  1889,  (5  Stats,  at  Large,  854,) 
has  reference  to  an  original  application  for  a  patent,  not  to  its  reissue.     Ih. 

5.  Whether  the  new  patent  be  for  a  substantially  different  invention  from 
that  designed  to  be  covered  by  the  original  patent,  is  a  question  of  fact ;  but 
as  the  18th  section  of  the  act  of  1886,  confers  on  the  commissioner  of  patents 
power  to  issue  the  renewed  patent  in  the  cases  described,  if  he  does  issue  it, 
the  inquiry  afterwards  must  be  limited  to  the  fairness  of  the  transaction.     Ih. 

'    6.  It  is  to  be  presumed,  that  the  reissued  patent  is  for  the  same  invention 
as  the  original  patent.     0*Re%Uy  v.  Morse,  15  H.  62. . .  .xx.  402. 

7.  Differences  in  the  description,  or  specification  of  claims,  are  consistent 
with  the  identity  of  the  thing  designed  to  be  patented  in  both  patents ;  it  being 
one  object  of  allowing  a  surrender,  to  correct,  by  changing,  the  description,  or 
the  claim,  or  both.    Ih, 

8.  Under  the  patent  act  of  1798,  February  21,  (1  Stats,  at  Large,  818,) 
the  secretary  of  state  had  power  to  receive  a  surrender  of  a  patent,  cancel  the 
record  thereof,  and  issue  a  new  patent  for  the  unexpired  portion  of  the  term, 
when  the  defect  in  the  specification  arose  from  mistake,  without  fraud  or  mis- 
conduct of  the  patentee.     Grant  v.  Raymond,  6  P.  218. . .  .x.  94. 

5.   DISCLAIMER. 

1.  Though  a  disclaimer,  under  the  7th  section  of  the  act  of  March  8,  1887, 
(5  Stats,  at  Large,  198,)  must  state  the  extent  of  the  interest  of  him  who 
disclaims,  if  it  state  that  he  is  the  patentee,  the  implication  that  he  owns  the 
whole  interest  is  sufficient.     Silshy  v«  Foote,  14  H.  218. . .  .xx.  143. 

2.  Though  a  patentee  has  not  disclaimed  what  the  court  holds  to  be  invalid, 
if  his  claim  to  it  had  been  sanctioned  by  the  patent  office  and  by  a  circuit 
court,  his  neglect  is  not  unreasonable.   CReiUy  v.  Morse,  15  H.  62. . .  .xx.  402. 

6.     CONSTRUCTION,   AND   ITS   RtTLES. 

1.  Principles  of  construction  of  specifications.  Winans  v.  Denmead,  15  H. 
380 XX.  545 
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2.  Tiie  laws  passed  to  secure  to  inventors  an  exclusive  right  to  their  inveu- 
tions,  ought  to  be  construed  in  the  spirit  in  which  they  were  made.  Grant  v. 
Raymond,  6  P.  218 x.  94. 

3.  In  construing  a  patent,  the  intention  of  the  parties,  who  are  the  gov- 
ernment and  the  patentee,  is  entitled  to  great  consideration.  Evan$  v.  EaUm^ 
3  W.  454....iv.  260.         * 

4.  The  special  act  authorizing  the  patent,  the  petition  for  its  issue,  as  well 
as  the  specification,  resorted  to  for  this  intention,     lb, 

5.  The  drawings,  as  well  as  the  entire  specification,  may  be  referred  to  in 
explanation  of  what  is  patented.     Hogg  v.  Emersoriy  11  H.  587. . . . xviii.  724. 

6.  Construction  of  a  specification  and  claim  of  letters-patent  for  an  improve- 
ment in  rails,  &c.,  held  to  be  substantially  a  claim  for  a  combination,  and  that 
the  defendants,  not  having  used  one  essential  element  of  that  combination,  bad 
not  infringed.  Stimpson  v.  BalHmore  and  Susquehanna  Railroad  Gompaam^^ 
lOH.  329.... xviii.  412. 

7.  The  schedule  annexed  to  letters-patent  is  in  our  practice  part  of  the  let- 
ters, and  may  be  resorted  to,  to  explain  or  add  to  the  title  of  the  invention. 
Hogg  V.  Emerson,  6  H.  437 xvi.  780. 

8.  Rules  for  construing  specifications,  and  descriptions  of  the  things  patented 
stated.     Ih, 

9.  There  is  no  substantial  difference  between  the  patent  for  an  improved 
machine,  and  one  for  an  improvement  on  a  machine.  JSvans  v.  Raion,  3  W. 
464.... iv.  260. 

7.    SCIRE  FACIAS. 

The  10th  section  of  the  patent  act  of  February  21,  1793,  (1  Stats,  at  Large, 
823,)  requires  a  record  to  be  made  of  the  preliminary  proceedings,  and  a  scm 
facias  to  issue,  and  questions  of  fact  to  be  tried  by  a  jury,  before  letters-patent 
can  be  repealed.  A  repeal  cannot  be  ordered  under  a  rule  to  show  cause. 
Rx  parte  Wood,  9  W.  603 vi.  207. 

8.  EXTENSION,  AND  TO   WHOSE    BENEFIT  IT  BNUBES. 

1.  The  18th  section  of  the  patent  act  of  July  4,  1836,  (5  Stat&  at  L^rge, 
124,)  authorized  an  extension  of  letters-patent  on  the  application  of  ac  ad- 
ministrator of  the  deceased  patentee,  who  had  in  his  lifetime  disposed  of  die 
entire  right  granted  by  the  letters-patent  Wilson  v.  Rottsseau,  4  H.  646 .... 
xvi.  225.     Wilson  v.  Turner,  4  H.  712 xvi.  276. 

2.  Such  an  extension  enured  to  the  benefit  of  the  administrator  only,  as  the 
representative  of  the  deceased  ;  but  persons  in  the  lawful  use  of  machines  at 
the  expiration  of  the  first  term,  may  lawfully  continue  such  use  of  those  specific 
machines.     lb.  lb. 

3.  A  covenant  for  the  benefit  of  any  "  renewal  ^  of  a  patent,  made  in  1828, 
must  be  construed  with  reference  to  the  law  concerning  renewals  then  existing, 
and  does  not  embrace  a  new  and  distinct  right,  created  by  a  subsequent  kw. 
lb.    lb. 

4.  One  in  the  lawful  use  and  ownership  of  a  patented  machine,  at  the  time 
of  the  expiration  of  extended  letters-patent,  may  lawfully  continue  to  use  that 
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identical  machine,  though  the  term  of  the  letters-patent  has  hecn  still  fur- 
ther extended  by  a  special  act  of  congress,  there  being  nothing  in  that  act 
to  deprive  him  of  this  right.  Bloomer  v.  McQuewan,  14  H.  539.... 
826. 


D.    ASSIGNMENTS  AND  LICENSES,  AND  THE  RIGHTS  AND  POWERS 

THEREBY  CREATED. 

1.  Under  the  act  of  February  21,  1793,  (1  Stats,  at  Large,  818,)  the 
assignee  of  part  of  a  patent  right,  cannot  maintain  an  action  at  law.  T^ler  v. 
IV«^6C.  324....ii.  419. 

2.  The  title  to  letters-patent  granted  to  an  inventor,  enures  to  his  assignee 
under  a  deed  recorded  in  the  patent-office  before  the  letters  were  issued, 
and  no  further  conveyance  from  the  patentee  to  the  assignee  is  necessary 
to  vest  the  legal  title  in  the  latter.  Gaoler  v.  Wilder,  10  H.  477 . . . .  xviii. 
466. 

8.  An  assignee  of  a  sectional  interest  in  a  patent  must  have  the  entire  right 
within  the  territory  specified,  to  enable  him  to  sue  in  an  action  at  law  under 
the  14th  section  of  the  patent  act  of  July  4,  1886,  (5  Stats,  at  Large,  128.) 
lb. 

4.  An  assignee  of  a  right  to  use  a  patented  planlng-machine,  who  has  the 
right  to  continue  the  use  of  a  particular  machine  after  an  extension  of  the 
term  of  the  patent,  according  to  the  decision  in  this  court  in  Wilson  v.  Rousseau, 
4  How.  646,  may  replace  the  knives  when  worn  out,  without  destroying  the 
identity  of  that  particular  machine.  Wilson  v.  Simpson,  9  H.  109 ... . 
xviii.  58. 

5.  The  act  of  January,  1808,  for  the  relief  of  Oliver  Evans,  does  not  author- 
ize those  who  erected  his  machinery,  between  the  expiration  of  his  old  patent 
and  the  issuing  of  the  new  one,  to  use  it  after  the  issuing  of  the  latter.  Evans 
V.  Jordan,  9  C.  199 iii.  881. 

6.  Construction  of  an  agreement  of  compromise — hdd,  not  to  operate  as  a 
license  to  the  appellees.     Troy  Iron  and  Nail  Factory  v.  Coming,  14  H.  198 

< . . .  XX.  180. 

Pbesumptions,  11. 

E.    INFRINGEMENT.    (5tipra,  C.  2,  6.) 

1.  A  contract  to  buy  all  the  product  of  a  patented  machine  during  a  certain 
period,  does  not  render  the  purchaser  liable  to  an  action  for  using  the  machine. 
KepUnger  v.  De  Young,  10  W.  858 vi.  488. 

2.  Miter,  if  the  contract  is  only  a  colorable  purchase  of  the  product,  bat 
really  amounts  to  a  hiring  of  the  machine.     lb. 

8.  Where  one  particular  geometrical  form  alone,  is  capable  of  embodying 
the  invention,  that  form  must  be  used,  to  amount  to  an  infringement ;  aliter, 
where  that  form  is  the  best,  but  other  forms  may  and  do  embody  the  invention. 
Winans  v.  Denmead,  15  H.  880. . .  .xx.  545. 

4.  A  patent  for  a  combination  of  three  distinct  things,  is  not  infringed  by 
combining  two  of  those  things  with  a  third,  which  is  substantially  different  from 
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the  third  element  described  in  the  specification.    Prouty  v.  JRuggleSf  16  P. 

836 xiv.  331. 

5.  Where  that  third  element,  as  described  in  the  specification,  was,  forming 
the  top  of  the  standard  of  a  plough,  so  as  to  secure,  brace,  and  drafl,  by  extend- 
ing the  standard  back  from  the  bolt  to  such,  a  distance  as  to  form  a  brace  to 
the  beam,  and  making  the  after  part  of  this  extension  square,  in  such  a  man- 
ner that,  being  jogged  into  the  beam,  it  relieved  the  bolt  in  a  heavy  draft 
ITeldy  that  the  specification  and  claim  covered  only  this  described  manner  of 
relieving  the  bolt,  and  if  the  defendant  did  not  jog  the  bolt  into  the  beam,  be 
did  not  infringe.     lb. 


F.    REMEDY. 

1.  AT  LAW.      (COBPORATION8,  D.  3.) 

The  grantee  of  an  extensive  right  to  construct,  use,  and  vend  two  patented 
machines  within  a  specified  territory,  may  maintain  an  action  in  his  own  name 
for  an  infringement  of  the  patent  within  that  territory,  under  the  14th  section 
of  the  patent  act  of  July  4, 1836,  (5  Stats,  at  Large,  123.)  Wilson  v.  BoutseoH, 
4  H.  646 xvi.  225 ;   Wilson  v.  Thtmer,  4  H.  712 xvi.  276. 

Damages,  17;  Error,  B.  12;  E.  5;  F.  10. 

2.  IN  EQUITY.     (Equity,  B.  b.  1.) 

In  a  suit  in  equity  for  an  injunction,  and  account  of  profits  of  a  patented 
machine,  the  defendant  is  accountable  only  for  what  profits  he  actually  made, 
not  for  what,  by  diligence  and  skill,  he  might  have  received.  lAvingsUm  t. 
Woodworthy  15  H.  546 xx.  624. 


3.    OTHER  MATTERS. 

1.  Ck)ngress  may  modify  the  rights  of  a  patentee  and  of  the  public,  by  legis- 
lation after  the  emanation  of  a  patent,  provided  it  does  not  take  away  existing 
rights  of  property.     JJiPClurg  v.  Kingsland^  1  H.  202. . .  .xiv.  567. 

2.  Actual  damages  are  to  be  found  by  a  jury  in  a  patent  cause.  What  thej 
are,  cannot  be  determined  by  any  one  precise  rule  of  law,  applicable  to  all 
case^.  If  the  patentee  finds  it  for  his  interest  to  retain  the  entire  monopolVf 
the  profits  realized  by  the  infringer  may  afford  a  rule.  If  he  habitually  sells 
licenses,  the  price  of  a  license  may  afford  the  proper  measure.  To  instruct 
that  the  measure  of  damages  is  the  same,  whether  the  patent  covers  an  entire 
machine  or  an  improvement  on  it,  is  erroneous.  There  is  no  legal  presumption 
binding  on  a  jury,  that  third  persons  would  have  purchased  of  the  patentee 
what  they  bought  of  the  infringer,  if  the  latter  had  not  made  and  sold  the  thing 
patented.     Seymour  v.  McOormick^  16  H.  480. .  •  .xxi.  267. 
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G.    PLEADINGS  AND  EVIDENCE. 

1.  Under  the  6th  section  of  the  patent  act,  of  February  21,  1793,  (1  Stats, 
at  Large,  322,)  it  was  not  necessary,  in  the  notice  of  special  matter,  to  specify 
the  places  where  the  thing  patented  was  alleged  to  have  been  used  before 
the  invdhtion  of  the  patentee  was  made.  Evans  v.  JSaton,  3  W.  454. . .  .iy. 
260. 

2.  Evidence  that  those  engaged  in  such  alleged  prior  use,  had  paid  the 
patentee  for  licenses,  was  admissible  for  the  patentee.     lb. 

3.  The  burden  is  on  the  defendant,  in  a  patent  cause,  to  show  he  gave  the 
notice  required  by  statute  to  enable  him  to  examine  a  witness  as  to  the  novelty 
of  the  invention.  PhUadelphia  and  Trenton  Railroad  Company  v.  SHmpsonj 
14P.  448..,.xiii.  588. 

4.  If  a  patent  has  been  granted  to  the  defendant  for  what  he  uses,  he  may 
put  it  in  evidence  in  an  action  for  an  infringement.  Coming  v.  Burden^  15 
H.  252 ZX.503. 

5.  A  reference  to  lire's  dictionary,  without  specifying  any  page,  article,  or 
subject  therein,  is  not  a  sufficient  notice  of  special  matter,  under  the  15th  sec- 
tion of  the  patent  act  of  July  4,  1836,  (5  Stats,  at  Large,  123.)  SUsby  v. 
FooU,  14  H.  218 XX.  143. 


PAYMASTER. 

A  paymaster  in  the  army,  appointed  under  the  act  of  April  24,  1816,  (3  Stata. 
at  Large,  297,)  is  not  entitled  to  the  pay  and  emoluments  of  a  major  of  cavalry, 
only  to  those  of  a  major  of  infantry.  Wetmore  v.  United  States^  10  P.  647  • .  •  • 
xii.  283. 


PAYMENT. 

Bills,  &c.  fi.;  Monet;  Priority  of  Payment  of  the  United  States. 

A  WHAT  AMOUNTS  TO,  86«. 

B.  PRESUMPTIONS  AS  TO,  864. 

C.  APPROPRIATION  OF,  866. 

D.  BECOYERY  BACK,  865. 

A    WHAT  AMOUNTS  TO. 
Rbobiyers  and  Disbursers  of  Publio  Money,  C.  2. 
1.  A  creditor  receiving  notes  of  a  third  person  as  a  conditional  payment,  is 
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bound  to  use  due  diligence  to  collect  them,  and  his  laches  will  render  the  pay* 
ment  absolute.    Douglass  v.  BeynMs^  7  P.  113. ..  .x.  415. 

2.  A  check  on  a  bank  which  does  not  pay  specie,  drawn  on  accoant  of  a 
debt  due  to  the  drawer  from  the  bank  for  labor,  though  exchanged  by  the 
taker  for  a  certificate  of  deposit,  is  not  payment,  unless  the  drawer  and  taker 
so  agreed.     Downey  v.  ERekSy  14  H.  240 . . .  .xx.  156. 

3.  The  drawer  of  'bills,  who  was  the  principal  debtor,  for  the  piRpose  of 
relieving  the  accommodation  acceptor,  made  a  contract  with  the  indorsee  to 
satisfy  the  bills,  and  this  agreement  was  executed  on  the  part  of  the  drawer 
while  the  bills  were  out  of  the  hands  of  the  indorsee,  who  had  transferred  them 
to  the  appellants,  as  security  for  his  indebtedness  to  them ;  subsequently,  the 
indorsee  obtained  the  title  to  the  bills.  Held^  that  as  soon  as  he  did  so  thej 
were  extinguished  by  force  of  the  satisfaction  previously  given  and  received. 
Farmen^  Bank  of  Virginia  v.  Groves,  12  H.  51 . . .  .xix.  25. 

4.  If  an  agent  to  receive  payment  of  a  debt  undertakes  to  compromise  and 
release  it,  and  his  principal  refuses  to  ratify  his  act  or  to  receive  the  money, 
and  gives  notice  thereof  to  the  debtor,  and  the  money  paid  on  the  attempted 
compromise  remains  in  the  hands  of  the  agent,  it  is  at  the  risk  of  the  di  btor. 
Ourtis  V.  Innerarity,  6  H.  146 ... .  xvi.  632. 

5.  A  debtor  of  the  United  States,  who  puts  evidence  of  debts  due  to  himself 
into  the  hands  of  a  public  officer  of  the  United  States,  to  collect  and  apply  the 
money,  when  received,  to  the  credit  of  such  debtor  in  account  with  the  United 
States,  is  not  entitled  to  such  credit  until  the  money  gets  into  the  hands  of  a 
public  officer  of  the  United  States  entitled  to  receive  it.  United  States  v.  Pat- 
terson, 7  C.  575 ii.  676. 

6.  Its  being  in  the  hands  of  an  agent  of  a  person  who,  at  the  time  when  the 
claims  were  put  into  his  hands  for  collection,  was  a  public  officer  of  the  United 
States,  entitled  to  receive  debts  due  to  the  United  States,  but  whose  office 
became  extinct  before  the  money  was  received  by  his  agent,  is  not  sufficient 
to  entitle  such  debtor  to  a  credit  in  account  with  the  United  States  therefor. 
Ih. 

7.  An  agreement  to  pay  ^'  in  the  paper  of  the  Miami  Exporting  Company, 
or  its  equivalent,"  is  satisfied  by  a  tender  of  the  paper  of  that  company,  and 
the  promisee  can  recover  in  specie  only  its  market,  and  not  its  nominal  valae. 
BcUnson  v.  Nohle's  Administrator,  8  P.  181 xi.  63. 

8.  An  acknowledgment  that  payment  of  a  less  sum  than  tfiat  secured  by  a 
bond,  is  in  full  satisfaction  of  all  claims,  is  evidence  that  only  that  balance 
remained  due,  in  consequence  of  prior  payments.  Henderson  v.  Moore,  5  & 
11.... ii.  176. 

ExECUTOBs,  &C.  D.  1,2;  Surety,  1. 


B.    PKESUMPnONS  AS  TO.    (Bond,  C.  8.) 

1.  To  raise  a  presumption  of  payment  of  a  bond,  twenty  years  must  ha?e 
elapsed  exclusive  of  the  period  of  the  plaintiff's  disability.  Dunlop  v.  BaU,  i 
C.  180.... i.  468. 


PAYMENT— PEDIGREE.  865 

2.  The  presumption  of  payment  fix>m  lapse  of  time  may  be  repelled.     Big- 
gifuon  v.  Mein,  4  C.  415 . . .  .ii.  155. 

3.  Issue  directed  as  to  the  fact  of  payment.    Ih, 


C.    APPBOPMATION   OF. 

t 

1.  If  the  debtor  does  not  elect  to  make  a  particular  application  of  a  payment, 

at  the  time  it  is  made,  the  creditor  may,  at  any  time  afterwards,  elect  to  what 
debt  to  apply  it.  Mayor  and  Commonalty  of  Alexandria  y.  Patten^  4  C.  817 
. . . .  ii.  121. 

2.  If  neither  the  debtor  nor  the  creditor  has  made  an  application  of  pay- 
ments, it  devolves  on  the  court  to  make  it,  and  being  equitable  that  the  whole 
debt  should  be  paid,  it  cannot  be  inequitable  to  extinguish  first  those  debts  for 
v/hich  the  security  is  most  precarious.    Field  v.  Holland^  6  C.  8 . . . .  ii.  808. 

8.  It  is  not  necessary  that  the  debtor  should  expressly  direct  the  application 
of  a  payment  to  make  it  applicable  in  law  to  a  particular  demand ;  his  election, 
as  well  as  the  assent,  of  the  creditor,  may  be  manifested  by  circumstances. 
Tayloe  v.  Sandiford,  7  W.  13 v.  198. 

4.  A  refusal  to  pay  one  debt,  and  an  acknowledgment  of  another  with  a 
delivery  of  the  sum  due  upon  it,  would  be  sufficient  evidence  of  the  election  of 
the  debtor  to  apply  the  payment  to  the  latter  debt.    Tb. 

5.  The  privilege  of  a  creditor  to  make  an  appropriation  of  payments,  cannot 
be  exercised  after  a  controversy  has  arisen.  The  law,  then,  makes  the  appro- 
priation, and  in  case  of  a  collector's  accounts,  in  which  balances  had  been 
struck  only  to  make  rests,  payments  were  applied  according  to  the  priority  of 
time.     United  States  v.  Kirkpatrick,  9  W.  720 . . . .  vi.  244. 

6.  When  a  collector  of  revenue  has  given  two  bonds  for  his  official  condact 
at  different  periods,  and  with  different  sureties,  a  promise  by  the  supervisor  to 
apply  his  payments  exclusively  to  the  discharge  of  the  first  bond,  although 
some  of  the  payments  were  for  money  collected  and  paid  after  the  second  bond 
was  given,  does  not  bind  the  United  States,  and  does  not  amount  to  an  applica- 
tioo  of  the  payments  to  the  first  bond.  United  States  v.  January^  7  -C.  572 
•  •  • .  11.  678. 

D.  RECOVERY  BACK. 

If  the  party  paying,  declare  that  he  makes  the  payment  to  get  possession  of 
his  goods,  that  he  intends  to  sue  to  recover  it  back,  and  that  the  collector  must 
not  pay  it  over,  the  collector  is  liable  to  an  action.  EUiott  v.  Siocartwouty  10  P. 
187 xiL46. 


PEDIGREE. 
Eyidbncb,  E.  2,  K. 
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866  PENALTIES  AND    FOBFEnUEES. 

PENALTIES    AND    FORFEITURES. 
Admiralty,  B.  1 ;  Embargo,  B.  C;  Revenub  Laws,  F.;  Shipping,  A 
A    GENERALLY,  AND  WHEN  ATTACH  OR  TAKE  EFFECT,  866. 

B.  FOR   PENALTIES  OF   BONDS   AND   THE   REDUCTION   THEBE- 

OF,  866. 

C.  RECOVERY  AND  REMISSION,  866. 

A    GENERALLY,  AND  WHEN   ATTACH  OR  TAKE  EFFECT. 

Admiralty,  C  b.  8.  Forfeiture. 

1.  Persons  in  possession  of  a  vessel  and  cargo,  neither  as  captors,  nor  ander 
any  authority  derived  from  their  owners,  cannot  subject  them  to  forfeiture  for 
a  breach  of  municipal  law.     Hie  BeUo  Oorruncs,  6  W.  152. . .  .v.  44 

2.  A  gross  sum,  to  be  paid  on  non-performance,  is  taken  to  be  a  penalty, 
where  the  parties  have  not  manifested  an  intention  to  consider  it  as  damages, 
and  this  presumption  is  much  strengthened  if  the  parties  call  it  a  penalty. 
Tayloe  V.  Sandifordy  7  W.  13 v.  198. 

8.  An  agreement  to  perform  a  certain  work,  by  a  limited  time,  under  a  cer- 
tain penalty,  is  not  to  be  construed  as  liquidating  the  damages.     Ih, 

4.  The  foifeiture  under  the  neutrality  act  of  1794,  (1  Stats,  at  Lai^  881,) 
attaches  at  the  moment  of  the  commission  of  the  offence.  Oelstan  v.  ffayl,  3 
W.  246.... iv.  211. 

5.  Under  the  act  of  February  28,  1803,  §  2,  (2  Stats,  at  Large,  203,)  the 
master  of  a  vessel  which  touches  at  a  foreign  port  to  obtain  advices,  but  do^ 
not  enter,  nor  do  any  business  there,  is  not  bound  to  deposit  the  register  with 
the  consul  of  the  United  States ;  such  presence  in  a  port  is  not  an  **  arrival," 
within  the  meaning  of  that  act.     Harrison  v.  Vose^  9  H.  372 ....  xviii.  181. 

6.  It  is  a  general  principle  that  a  law  of  forfeiture  can  be  applied  only  to 
those  cases  in  which  the  means  prescribed  for  the  prevention  of  a  forfeiture 
can  be  employed.    Peisch  v.  Ware^  4  C.  347 . . .  •  ii.  132. 

7.  A  municipal  forfeiture  under  the  laws  of  the  United  States,  is  absorbed  in 
the  more  general  operation  of  the  law  of  war.  The  SaH/y^  8  C.  382.. ..iii- 
182. 

8.  A  party  who  offers  an  excuse  for  violating  a  penal  statute,  must  make 
out  the  vie  major  under  which  he  shelters  himself,  so  as  to  leave  no  reasonable 
doubt  of  his  innocence.  Brig  Struggle  v.  United  States^  9  C.  71 . . . .  iii.  269. 
Capture,  C.  10 ;  Constitutional  Law,  J.  34 ;  Public  Lands  op  States, 

A.  68 ;  Shippinq,  A.  3,  4. 

B.    PENALTIES  OP  BONDS  AND  THE  REDUCTION  THEREOF. 

Bond,  G. 

C.    RECOVERY  AND  REMISSION. 
Revenue  Laws,  F.;  Secretary  of  the  Treasury. 
1.  Congress  having  committed  to  the  secretary  of  the  treasury  the  pow- 
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er   to  determine   whether  the  person  incurring  a  forfeiture  had  been  guilty 
()f  any  fraud  or  wilful  negligence,  his  finding  is  conclusive.     United  States  v. 

Morris,  10  W.  246 vi.  395.      • 

2.  If  an  averment  of  the  facts  on  which  the  secretary  acted  were  necessary, 
the  want  of  it  would  be  aided  by  pleading  over  in  such  a  form  as  to  admit  the 
truth  of  those  facts.    Ih. 


PEBJUBY. 

1.  The  act  of  March  1,  1823,  §  3,  (3.  Stats,  at  Large,  771,)  includes  an 
affidavit  taken  before  a  state  magistmte,  authorized  to  administer  oaths,  in  pur- 
suance of  a  regulation,  or  in  conformity  with  a  usage  of  the  treasury  depart- 
ment, under  which  the  affidavit  would  be  admissible  evidence  at  the  department 
in  support  of  a  claim  against  the-  United  States,  and  perjury  may  be  assigned 
thereon.     United  StcUes  v.  Bailey,  9  P.  238 . . . .  xi.  341. 

2.  On  trial  of  an  indictment  for  perjury  in  taking  the  owners'  oath  under  the 
act  of  March  1,  1823,  §  4,  (3  Stats,  at  Large,  730,)  it  is  not  necessary  for  the 
prosecution  to  produce  a  living  witness  to  testify  to  the  falsehood  of  the  fact 
sworn  to ;  if  the  jury  believe  the  written  evidence,  contained  in  the  defendant's 
letters,  and  in  other  documents,  recognized  by  him  as  genuine,  proves  he  made 
a  false  and  corrupt  oath,  he  may  be  convicted.  United  States  v.  Wood,  14  P. 
430 xiii.  576. 

8.  An  indictment  for  perjury  need  not  refer  to  the  act  of  congress  which 
required  the  oath  in  question  to  be  taken ;  it  should  aver  the  facts  which  con- 
stituted the  occasion  for  taking  the  oath,  and  the  court  will  take  notice  of  any 
act  of  congress  which  required  it.  United  States  v.  Nickerson,  17  H.  204 
•    .  .zxi.  458. 


PILOTS  AND  PILOTAGE. 

Admibaltt,  a  2 ;  Constitutional  Law,  M.  7-9 ;  Salyaob,  A  1. 


PIRACY, 

'         Admiralty,  B.  1 ;  Treaties,  A  8. 

1.  The  act  of  the  8d  of  March,  1819,  §  5,  (8  Stats,  at  Large,  518,)  referring 
to  the  law  of  nations  for  a  definition  of  the  crime  of  piracy,  is  a  constitutional 
exercise  of  the  power  of  congress  to  define  and  punish  that  crime.  United 
States  V.  Smith,  5  W.  158 iv.  597. 

2.  The  crime  of  piracy  is  defined  by  the  law  of  nations  with  reasonable 
certainty.    lb. 

8.  Robbery,  or  forcible  depredation,  upon  the  sea,  ammo  furandiy  is  piracy 
by  the  law  of  qations,  and  by  the  act  of  congress.    Ih, 

4.  The  8th  section  of  the  act  of  the  80th  of  April,  1790,  (1  Stats,  at  Large, 
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113,)  for  the  punishment  of  certain  crimes  against  the  United  States,  is  not 
repealed  by  the  act  of  the  3d  of  March,  1819,  (3  Stats,  at  Lai^,  513.)  United 
States  V.  Furkmg,  5  W.  184 iv.  604. 

5.  The  act  of  the  3d  of  March,  1819,  §  5,  famishes  a  sufficient  definition  of 
piracy  ;  and  it  is  defined  to  be  robbery  on  the  seas.     lb, 

6.  A  vessel  loses  her  national  character  by  assuming  a  piratical  character ; 
and  a  piracy  committed  by  a  foreigner,  from  on  board  such  a  vessel,  upon  any 
other  vessel  whatever,  is  punishable  under  the  8th  section  of  the  act  of  the 
30th  of  April,  1790.     lb. 

7.  On  an  indictment  for  piracy,  the  jury  may  find  the  national  character  of  a 
vessel  upon  such  evidence  as  will  satisfy  their  minds,  without  the  certificate  of 
registry,  or  other  documentary  evidence,  being  produced,  and  without  proof  of 
their  having  been  on  board.     lb. 

8.  The  8th  section  of  the  act  of  1790,  extends  to  piracy  by  a  crew  of  a  foreign 
vessel  on  a  vessel  exclusively  owned  by  foreigners.     lb. 

9.  On  an  indictment  for  piracy,  the  national  character  of  a  merchant  vessel 
of  the  United  States  may  be  proved  without  evidence  of  her  certificate  of 
registry.     3. 

10.  A  robbery  committed  on  the  high  seas,  although  such  robbery  if  com- 
mitted on  land  would  not  by  tl^e  laws  of  the  United  States  be  punishable  with 
death,  is  piracy,  under  the  8th  section  of  the  act  of  1790 ;  (1  Stats,  at  Large, 
113  ;)  for  the  punishment  of  certain  crimes  against  the  United  States;  and  the 
circuit  courts  have  jurisdiction  thereof.  United  States  v.  Palmer ^  3  W.  610 
...  .iv.  314. 

11.  The  crime  of  robbery,  as  mentioned  in  the  act,  is  the  crime  of  robbery 
as  recognized  and  defined  at  common  law.     lb. 

12.  The  crime  of  robbery  committed  by  a  person  who  is  not  a  citizen  of  th6 
United  States,  on  the  high  seas,  on  board  of  a  ship  belonging  exclusively  to 
subjects  of  a  foreign  state,  is  not  piracy  under  the  act,  and  is  not  punishable  in 
the  courts  of  the  United  States.     lb. 

13.  A  commission  issued  by  Aury,  as  '*  Brigadier  of  the  Mexican  Republic," 
(a  republic  whose  existence  is  unknown  and  unacknowledged,)  or  as  ''  General- 
issimo of  the  Floridas,"  (a  province  in  the  possession  of  Spain,)  will  not 
authorize  armed  vessels  to  make  captures  at  sea.  United  States  v.  KUntodtf 
5  W.  144.... iv.  593. 

14.  Under  the  particular  circumstances  of  this  case,  showing  that  the  seizure 
was  made,  not  jure  belli,  but  animo  furandij  the  commission  was  held  not  to 
exempt  the  prisoner  from  the  charge  of  piracy.     lb. 

15.  The  act  of  the  30th  of  April,  1790,  §  8,  (1  Stats,  at  Lar^,  113,)  extends 
CO  all  persons  on  board  all  vessels,  which  throw  off  their  national  character  bj 
cruising  piratically,  and  committing  piracy  on  their  vessels,  and  is  not  repealed 
by  the  act  of  March  3,  1819,  (3  Stats,  at  Large,  513.)     lb. 

16.  The  act  of  March  3,  1819,  (3  Stats,  at  Large,  510,)  authorises  aseiiore 
and  condemnation  of  a  foreign  vessel  for  an  act  of  piratical  aggression  on  the 
high  seas.     77ie  Marianna  Flora,  11  W.  1 . . . .  vi.  497. 

17.  But  an  act  of  aggression  must  be  with  intent  to  rob,  to  come  within  the 
law.     lb. 

Criminal  Procedubb,  A.  2 ;  Fohfefturb,  2,  3 ;  Law  of  Natiohb,  (X  8 
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Assumpsit,  C;  Bond,  H.;  Casb;  Covenant,  A;  Cbiminal  Froobdubb,  A. ; 
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B.  DECLARATION,  869. 

C.  PLEAS  IN  BAR,  REPLICATIONS,  &c.  871. 

D.  CERTALNTY,  VARIANCE  AND  DUPLICITY,  872. 

E.  PROFERT  AND  OYER,  878. 

F.  DEFECTS  CURED  BY  PLEADING  OVER,  878. 

G.  DEFECTS  CURED  BY  VERDICT,  874. 
a  PLEAS  TO  THE  JURISDICTION,  874. 
L  PLEAS  IN  ABATEMENT,  874. 

J.    PLEAS  PUIS  DARREIN,  874 
K.    DEMURRER,  875. 

ft 

A    PARTIES. 

1.  If  two  joint  owners  of  merchandise  consign  it  to  a  merchant  for  dale, 
and  inform  him  that  each  owns  one  moietj ;  and  if  thej  give  separate  and 
variant  instructions,  each  for  his  own  moiety,  one  of  the  consignors  alone  may 
maintain  a  separate  action  against  the  consignee  for  a  violation  of  his  separate 
instmctions.     Hall  v.  Leigh,  8  C.  50 ... .  iii.  20. 

2.  If  the  plaintiff  declare  against  two,  on  a  judgment,  he  cannot  take  judg- 
ment against  one  alone,  until  he  has  gone  through  with  such  proceedings  as  the 
law  provides  to  compel  the  appearance  of  the  other.  Barton  v.  Petite  7  C. 
194.... ii.  510. 

Ejectment,  A.  1 ;  Insolvent  Laws,  B.  1. 

B.    DECLARATION.    (Bailment,  B.  2 ;  Bills,  &c.  G.  2 ;  Insuranoe,  H.  2.) 

1.  Grenerally,  the  declaration  must  aver  every  substantive  fact  necessary  to 
constitute  the  right  of  action.  Bank  of  the  United  States  v.  Smith,  11  W.  171 
. . . .  vi.  547. 

2.  An  omission  to  show  in  a  declaration  how  the  plaintiff  is  heir,  is  not  bad 
on  general  demurrer.    Bay  v.  Ohiem,  10  W.  449 . . .  •  vi.  472. 

3.  So,  if  plaintiff  declares  as  devisee,  and  omits  to  set  out  the  wilL    lb. 
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4.  A  good  title,  defectively  stated  in  a  declaration,  is  aided  by  verdict;  but 
a  defective  or  bad  title  is  not.     McDoncdd  v.  Hohson^  7  H.  745 ....  xvii.  886. 

5.  An  averment  in  a  declaration,  that  the  legislature  had  no  authority  to 
convey,  is  not  answered  by  a  plea  that  the  governor  had  authority  to  coiiTej. 
Fletcher  v.  Peck,  6  C.  87 ii.  328. 

6.  Though  a  count  in  assumpsit  contain  no  allegation  of  damage,  it  is  not 
bad  on  error.     Bank  of  the  Metropolis  v.  GuttschUcky  14  P.  19 ... .  xiii.  322. 

7.  An  averment  that  a  banking  corporation  promised,  '^  through  its  president 
and  cashier,"  without  alleging  their  authority,  is  sufficient.     lb* 

8.  The  breach  assigned  being,  that  the  defendant  refused  to  convey,  an 
allegation  that  the  plaintiff  was  evicted,  is  surplusage,     lb, 

9.  A  count  described  the  agreement  as  a  promise  to  convey  in  fee-simple, 
free  from  incumbrance,  and  averred  that  the  defendant  had  no  title.  HM,  it 
was  unnecessary  to  decide  whether  it  was  the  legal  effect  of  the  agreement  that 
the  land  was  to  be  free  from  incumbrances,  as  the  defendant  had  broken  the 
agreement  to  convey,  even  if  construed  otherwise.     lb, 

10.  A  declaration  against  an  indorser  of  a  foreign  bill,  which  does  not  allege 
notice  of  the  protest,  is  bad,  on  error.  Slacum  v.  Pomery^  6  C.  221.... il 
377. 

11.  It  is  not  necessary  to  allege  in  the  declaration  that  the  note  is  lost,  to 
entitle  the  plaintiff  to  introduce  secondary  evidence.  Menner  v.  Bcmk  of 
Columbia,  9  W.  581 vi.  195. 

12.  Nor  need  he  show  it  is  not  in  existence,  or  produce  a  notarial  copy.  It 
is  enough  that  he  cannot  find  it,  and  that  he  does  not  intentionally  keep  it  back. 
3. 

13.  A  declaration  in  the  debet  held  not  erroneous.  Brotpn  v.  Barry,  3  D. 
865.... i.  261. 

14.  In  a  count  against  the  drawer  for  non-payment,  it  is  not  necessaiy  to 
aver  that  the  bill  was  accepted,  or  if  not  accepted  that  it  was  protested  for  non- 
acceptance,     lb. 

15.  A  declaration  in  debt,  founded  on  the  statute  of  Virginia,  for  the  prin- 
cipal, interest,  damages,  and  costs  of  protest  of  a  bill  of  exchange,  is  bad  on 
error,  if  it  do  not  aver  the  amount  of  those  costs.  Wilson  v.  Lenox,  1  C 
194.... i.  395. 

16.  A  declaration  in  an  action  of  debt,  founded  on  a  decree  in  chancery,  for 
860/.  12s.  1<L,  with  interest  from  a  day  named,  to  the  date  of  the  decree,  held 
bad  on  error,  the  clause  giving  interest  not  being  noticed  in  the  declaration. 
Thompson  v.  Jameson,  1  C.  283. . .  .i.  412. 

17.  Upon  oyer,  if  the  declaration  misdescribes  the  date  of  the  bond,  it  is  bad 
on  general  demurrer.  Cooke  v.  Grahcatis  Acbmnistratory  S  C.  229.... i* 
565. 

18.  A  count,  stating  the  making  of  a  negotiable  note  by  the  defendant,  pay- 
able to  the  plaintiff,  the  indorsement  by  the  latter,  protest  of  the  note  for  non- 
payment, due  notice  of  protest  to  the  plaintiff,  payment  thereof  by  him,  and  a 
promise  by  the  defendant,  in  consideration  of  the  premises,  to  pay  to  the  plain- 
tiff the  contents  of  the  note,  together  with  the  cost  of  protest,  is  sufficient  to 
support  a  judgment.     Morgan  v.  Reintzel,  7  C.  273.  • . .  ii.  526. 

19.  Trespass,  de  bonis  asportatis,  is  a  transitory  action,  and  it  is  not  necea- 
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saiy  to  laj  in  the  count  the  true  venue,  and  also  the  venae  for  trial  under  a 
tcili^et.    W^Kenna  v.  Fisk,  1  H.  241 ... .  xiv.  587. 

Bills,  &c  E.  14, 15;  Intbbbst,  C.  4;  Usaob,  4. 


C.    PLEAS  IN  BAB,  REPLICATIONS,  &c.    (Constitutional  Law,  C.  2.) 

1.  The  general  issue,  pleaded  to  an  action  by  a  corporation,  admits  the 
competency  of  the  plaintiff  to  sue  in  that  action.  Society  for  the  Propagation 
of  the  Gospel,  ^c.  v.  Fawlet,  4  P.  480 ix.  160. 

2.  A  plea  need  answer  only  the  gist  of  the  action,  and  if  the  matter  in 
aggravation  be  relied  on  as  a  substantive  trespass,  it  should  be  replied  to  by  a 
new  assignment.     GreUton  v.  Hoyt,  3  W.  246. . .  .iv.  211. 

3.  A  defendant  cannot  plead  that  the  only  evidence  of  a  breach  of  a  bond 
consists  in  a  certain  paper,  and  then  proceed  to  show  that  it  does  not  prove  a 
breach ;  he  is  not  allowed  to  make  the  case  turn  on  his  allegations  concerning 
the  proo&  of  his  adversary.    United  States  v.  Gtrault,  11  H.  22. . .  .xviiL  535. 

4.  A  plea  which  avers  that  the  evidence  of  the  plaintiff  is  so  and  so,  and 
then  proceeds  to  answer  it,  is  bad.     Ohristy  v.  ScoUy  14  H.  282 ....  xx.  183. 

Same  v.  Findtey,  14  H.  296 xx.  189.     Same  v.  Toung,  14  H.  296 xx. 

189.     Same  v.  HenUy,  14  H.  297 xx.  189. 

5.  If  the  defendant  has  a  defence,  provided  the  plaintiff  claim  under  a  pai^ 
ticular  title,  and  is  obliged  to  plead  such  defence  specially,  he  may  aver  in  his 
plea  that  the  plaintiff  does  so  claim,  and  then  state  his  defence  to  that  title ; 
in  such  case,  the  allegation  concerning  the  plaintiff's  title,  is  traversable.  Ih. 
lb.    Ih.    lb. 

6.  If  a  disclaimer  of  part,  and  plea  to  the  rest,  is  so  vague  that  the  dis- 
claimer may  cover  the  land  demanded,  the  plea  is  bad.     lb.    lb.    lb.     lb. 

7.  An  error  in  the  prayer  for  judgment,  in  a  plea  in  bar,  will  not  prevent 
the  rendition  of  the  judgment  appropriate  to  the  substance  of  the  plea,  con- 
fessed by  general  demurrer.     Withers  v.  Greene^  9  H.  213. . .  .xviii.  104. 

8.  If  the  declaration  be  upon  a  joint  note,  and  the  defendant  plead  that  the 
note  is  the  separate  note  of  one  of  the  defendants,  and  was  given  to  and 
accepted  by  the  plaintiff,  in  full  satisfaction  of  the  debt,  this  plea  is  bad  upon 
special  demurrer,  because  it  amounts  to  the  general  issue.  Van  Ness  v.  Forest, 
8  C.  30....iii.  10. 

9.  A  denial  by  the  defendant  that  his  testator  gave  authority  to  A  to  draw 
a  bill  of  exchange,  is  not  a  denial  of  the  subsequent  assent  of  his  testator  to  the 
drawing  of  such  bill.    Claries  Facecutors  v.  Van  Siemsdyk,  9  C.  153 ... .  iii.  304. 

10.  To  a  claim  for  money  not  payable  without  a  demand,  the  defendant 
pleaded  that  the  cause  of  action  did  not  accrue  within,  &c  This  is  a  good 
plea,  and  if  no  demand  was  made  till  within  six  years,  the  plaintiff  should  not 
have  so  replied  as  to  confess  the  plea.  United  States  v.  Bafordy  3  P.  12 
....  viii.  266. 

11.  Where  several  defendants  unite  in  a  plea  of  non  est  factum,  if  the 
instrument  appear  to  be  the  deed  of  any  one  of  those  so  uniting  in  the  plea, 
the  issue  must  be  found  for  the  plaintiff.  United  Slates  v.  Linn,  1  H 
104 xiv.  510. 
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12.  The  plea  of  not  guilty  in  trespass,  only  puts  the  matter  of  the  dedaratioo 
in  issue,  and  a  variance  between  it  and  the  writ  cannot  be  noticed  by  die  conit 
McKenna  v.  Fisk,  1  H.  241 xiv.  587. 

13.  A  writ  of  scire  facias  contains  traversable  facts,  and  the  plea  is  prop- 
erly to  the  writ.     Winder  v.  GaldweU,  14  H.  434 xx.  272. 

14.  A  replication  which  fortifies  the  declaration,  is  not  a  departure ;  and  if 
it  avoids  the  plea,  should  conclude  with  a  verification.  Wilson  v.  OodnuaCt 
ExeciUory  3  C.  193 ...  .i.  556. 

15.  A  plea  by  a  collector  of  customs,  that  the  bond  of  an  importer  was  due 
and  unpaid  on  the  5th  of  November,  shows  cause  for  rejecting  a  bond  tendered 
on  the  7th  of  November,  and  is  good  on  special  demurrer.  (Xney  v.  Arnold, 
8D.  308....i.  235. 

16.  Where  the  facts  put  in  issue,  by  an  assignment  of  a  breach  of  a  sheriff's 
bond,  have  been  once  tried  on  an  issue  made  up  according  to  a  law  of  the 
State,  they  cannot  be  again  drawn  in  question ;  and  as  it  is  a  question  of  law, 
on  comparison  of  the  records,  whether  they  were  in  issue,  a  replication  which 
attempts  to  put  this  question  to  the  jury,  is  bad.  Chapman  v.  Smithj  16  H. 
114...  .xxi.  48. 

Bond,  H.  8 ;  Exboutors,  See.  C.  1 ;  Fraud,  A.  1. 


D.    CERTAXNTT,  VARIANCE  AND  DUPLICITY. 

1.  Variances  between  the  writ  and  declaration  cannot  be  taken  advantagv 
of  by  general  demurrer.     Duval  v.  Oraig^  2  W.  45  . . . .  iv.  20. 

2.  An  allegation  that  the  defendant,  by  A.  C,  his  agent,  made  the  note,  is 
sufficient     Ohildress  v.  Emoryy  8  W.  642 ....  v.  530. 

3.  A  variance  can  only  be  taken  advantage  of  at  the  triaL  Chnnan  t. 
LenooSs  Executors,  15  P.  115. . .  .xiv.  44. 

4.  If  a  promissory  note  be  made  payable  at  a  particular  place,  it  must  be 
so  averred  in  the  declaration ;  if  not,  the  variance  is  fataL  Sehree  v.  DofTy 
9  W.  558 vi.  183. 

5.  A  variance  between  the  writ  and  the  declaration  cannot  be  taken 
advantage  of  under,  the  general  issue.  Ohirac  v.  Seineckery  11  W.  280 . . . .  vi 
595. 

6.  A  plea  was  held  to  be  bad,  for  duplicity,  which  set  up  an  accord  and 
compromise,  and  also  lapse  of  time,  as  defences.  Shade  Island  v.  MassO' 
chusetts,  14  P.  210 xiii.  429. 

7.  If  a  declaration  describe  a  note,  payable  at  a  particular  place,  as  payable 
generally,  it  is  a  fatal  variance.    Covington  v.  Comstock,  14  P.  43 ... .  xiii.  33^. 

'8.  A  variance  between  an  account  filed  to  obtain  an  attachment,  and  the 
declaration  filed  after  the  defendant  appeared  and  discharged  the  attachment, 
is  of  no  importance.     Barry  v.  Foyles,  1  P.  311 ... .  vii.  592. 

9.  In  a  writ  of  capias,  by  which  an  action  was  commenced,  the  two  defend- 
ants were  described  as  merchants,  and  surviving  partners  of  a  firm ;  in  the 
first  count  of  the  declaration,  a  promise  by  them,  as  surviving  partnen,  was 
alleged ;  in  the  second  count,  the  promise  declared  on  was  by  "  the  said  defend- 
ants ; "    Heldy  that  evidence  of  a  promise,  made  after  the  death  of  the  deceased 
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partner^  was  admissible  under  the  second  coant     Sehimmelpennick  v.  Turner^ 
6  P.  1 ...  .x*  1. 

10.  If  the  plaintiff,  in  his  declaration,  claims  the  whole  tract,  a  deed, 
showing  that  he  has  only  an  undivided  interest  in  the  tract,  may  be  given  in 
evidence.    Doe  v.  JiPFarlandy  9  C.  151 ... .  iii.  802. 

11.  If  a  declaration  on  a  contract,  by  mistake,  contain  the  name  of  the 
vendee,  in  a  context  which  shows  that  the  vendor  was  intended,  the  variance 
is  not  material.    FergiLson  v.  Harwoodj  7  C.  408. . .  .ii.  596. 

12.  A  note  payable  at  sixty  days,  cannot  be  given  in  evidence  to  support  a 
count  upon  a  note,  which  count  does  not  state  when  the  note  was  payable.  The 
variance  is  fatal ;  and  evidence  cannot  be  given  that  the  note  was  inadvertently 
misdescribed.     Sheehy  v.  MandeviOe^  7  C.  208 • .  •  .ii.  514. 

18.  Under  an  allegation  of  negligence  by  a  postmaster,  evidence  cannot  be 
given  of  negligence  of  his  sworn  assistant    Ihmhp  v.  Munroe^  7  C.  242 

•   a  .   .  11.    Ojb^m 

14.  An  immaterial  averment,  not  matter  of  description  of  a  written  instru- 
menty  need  not  be  proved.     Wilson  v.  OodmcuCs  ExectOor^  8  C.  198 . . .  .i.  556. 

Contract,  I.  8  ;  Criminal  Law,  D.  8. 

E.    PBOFEBT  AND  OYEB. 

1.  If  profert  be  made  of  letters  testamentary,  and  oyer  is  not  craved,  the 
oonrt  cannot  notice  any  defect  in  the  letters.  Ohildre$$  v.  JSInunyj  8  W.  642 
....  V.  580. 

2.  Oyer  is  not  demandable  of  a  record ;  nor,  in  an  action  upon  a  bond  for 
performance  of  covenants  in  another  deed,  can  oyer  of  such  deed  be  craved ; 
for  the  defendant,  and  not  the  plaintiff,  must  show  it,  with  a  profert  of  it,  or  an 
excuse  for  the  omission.     Sneed  v.  Wittery  8  W.  690 ....  v.  548. 

8.  If  oyer  be  improperly  demanded,  the  defect  is  aided  on  a  general  de- 
murrer ;  but  it  is  fatal  to  the  plea,  where  it  is  set  down  as  a  cause  of  demurrer. 
IL 

4.  Whether  in  Alabama  a  profert  of  letters  of  administration  is  necessary, 
guare;  but  if  so,  the  want  of  it  is  cured  by  a  verdict  McUheson's  AdminiS' 
irators  v.  Oranfs  AdmnutrcUor^  2  U.  268 xv.  114. 

5.  A  plea  of  performance  of  the  condition  of  a  bond,  without  oyer,  is  lod  on 
demurrer.     Dinted  Skates  v.  Arthur^  5  C.  257 .  •  •  .ii.  250. 

6.  If  profert  is  made  in  one  count,  and  oyer  granted,  the  deed  on  the  record 
18  taken  to  be  that  declared  on  in  that  count  oidy.    Hughes  v.  Afoor^  7  C.  176 

...iL506. 

Dbbt,  A«  8. 

F.  DEFECTS  CURED  BY  PLEADING  OVEB. 

The  plea  of  non-assumpsit  waives  a  plea  to  the  jurisdiction  then  on  the 
record,  and  it  is  not  error  that  no  forther  notice  was  taken  of  it  Bailey  v. 
Doxier^  6  H.  28 xvi  587. 

Penalties,  &c  C.  2. 

CURT.  PIO.  82 
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G.    DEFECTS  CUBED  BY  VERDICT.    (Bills,  ftc.£.G.4.) 

1.  If  the  jurj  find  speciallj  the  value  of  foreign  monej,  the  want  of  an  aTe^ 
ment  of  the  valae  in  the  declaration  is  cured.  Brown  y.  Barry,  3  D.  365. . . . 
i.  261. 

2.  A  general  averment  in  a  declaration,  of  readiness  to  perform  an  agreement 
to  take  a  lease,  is  good  after  verdict.     OarroU  v.  Peake,  1  P.  18 ....  vu.  428. 

H.    PLEAS  TO  THE  JURISDICTION.    (Jubisdiotion,  B.  a.  1,1.) 

1.  A  plea  to  the  jurisdiction,  bj  a  corporation,  put  in  by  its  attorney,  is  good. 
Oommercial  and  Raikroad  Bank  of  Vieksburg  v.  Slocomb,  14  P.  60 ... .  xiiL  346. 

2.  The  question  of  citizenship  constitutes  no  part  of  the  issue  upon  the  merits ; 
it  must  be  raised  by  a  plea  to  the  jurisdiction.    B^WolfY,  Babaud,  1  P.  476 

....  vii.  672. 

8.  If  the  record  contains  sufficient  averments  of  citizenship  to  give  the  coait 
jurisdiction,  the  defendant  must  traverse  them  by  a  proper  plea  to  the  jurisdic- 
tion ;  and  the  burden  of  proof  is  on  him  to  disprove  those  averments.  If  he 
plead  to  the  merits,  the  jurisdiction  is  admitted.  Sheppard  v.  GraveSy  14  H. 
505 zz.d05. 

4.  The  next  preceding  decision,  Sheppard  v.  Graves,  14  H.  505,  applied  to 
this  case.     Sheppard  v.  GfraveSf  14  H.  512.  •  •  .zz.  809. 

Practice,  IE.  C.  4^  5. 

L    PLEAS  IN  ABATEMENT. 

1.  An  objection,  that  the  plaintiff,  as  administrator  ad  colUgendum,  had  not 
power  to  sue,  should  be  taken  by  plea  in  abatement  Ventress  v.  SmUh^  10  P. 
161...  .zii.  55. 

2.  Not  executor,  should  be  pleaded  in  abatement.  Childress  v.  Bmory,  8  W. 
642 V.  530. 

8.  In  an  action  by  an  executor,  the  validity  of  his  appointment  can  only  be 
examined  upon  a  plea  in  abatement    Kane  v.  Fatd,  14  P.  88 .. .  .xiiL  329. 

4.  Id  an  action  by  a  corporation,  if  the  defendant  would  deny  the  corporate 
existence,  he  must  do  so  by  a  plea  in  abatement  Conard  v.  AUaniie  As,  Go. 
of  New  York,  1  P.  886. . .  .vii.  637. 

5.  The  non-joinder  of  a  partner  as  a  defendant  in  an  action  of  assumpsit,  caa 
only  be  pleaded  in  abatement     Barry  v.  Foyles,  1  P.  811 ...  .vii.  592. 

6.  The  commencement  of  another  suit  for  the  same  cause  of  action  in  the 
court  of  another  State  since  the  last  continuance,  cannot  be  pleaded  in  abate- 
ment of  the  original  suit    Benner  v.  MarshaMy  1  W.  215 .  • . .  iiL  526. 

7.  If  matter  in  abatement  is  pleaded  |nitit  darrein  eontinuanoej  the  judgment, 
if  against  the  defendant,  is  peremptory.    Ih, 

J.    PLEAS  PUIS  DAKREIN. 

A  plea  pui$  darreinj  waives  the  prior  pleas.     WaUaee  v.  IPCkmn^  IS  P. 

186.... xiiL  91. 

SuprOy  1.  7. 
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E.    DEMURRER. 

1.  The  effect  of  a  demorrer  reaches  no  ftirther  back  than  proceedings  injieru 
IXeksan  ▼.  WiUnmony  8  H.  57 xy.  287. 

2.  A  JL  f<u  having  issued,  to  be  levied  of  the  assets  of  the  testator,  and  been 
returned  nvXUi  hona^  upon  suggestion  that  assets  had  come,  &c.,  a  idre  foudcii 
issued,  and  the  administrator  suffered  a  judgment  by  default  to  be  levied  of  the 
goods,  &C.,  in  his  hands  to  be  administered ;  upon  this  judgment  a  jfi.  feu  issued 
and  was  returned  nvUa  bona.  Thereupon,  another  scire  facias  issued  to  have 
judgment  de  bonis  prapriis.  Held, — that,  on  a  demurrer  taken  to  pleas  to  this 
last  scire  fadas,  the  defendant  could  not  avail  himself  of  the  want  of  an  aver- 
ment in  the  first  scire  facias^  that  goods,  &c.,  had  come  to  the  hands  of  the 
defendant  to  be  administered,  since  the  original  judgment.    lb. 

Bills,  &c.  G.  4;  Waiver,  1,  2. 


POOR  DEBTOR. 

Insolvent  Laws,  B. 


POSSESSION. 

A.  WHAT  POSSESSION  GIVES  TITLE  TO  REALTY,  875. 

B.  WHAT  POSSESSION  GIVES  TITLE  TO  PERSONALTY,  876. 

A-    WHAT  POSSESSION  GIVES  TITLE  TO  REALTY. 
Limitations,  A.  1.;  Seisin  and  Disseisin. 

Under  the  statute  of  limitations  of  Tennessee,  of  1797,  c.  43,  §  4^  peaceable 
and  uninterrupted  possession,  claiming  to  hold  the  land  adverse  to  the  claims  of 
all  other  persons,  for  seven  years,  under  a  grant  or  deed  of  conveyance  founded 
op(m  a  grant,  gives  a  complete  title  to  the  person  who  has  the  possession 
PHes  V.  Bauldiny  11  W.  325 ...  .vi.  610. 

B.    WHAT  POSSESSION  GIVES  TITLE  TO  PERSONALTY. 

Five  years'  band  Jide  possession  of  a  slave  constitntes  a  title,  by  the  laws  of 
Virginia,  upon  which  the  possessor  may  recover  in  detinue ;  and  this  title  may 
be  set  up  by  the  vendee  of  such  possessor  in  the  courts  of  Tennessee,  as  a 
defence  to  a  suit  brought  by  a  third  party  in  those  courts.  Shelbjf  v.  &u^,  11 
W.  361....VL  621. 
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POST-OFFICE  DEPARTMENT. 

A.  BIGHTS,  POWERS,  DUTIES,  AND  LIABILITIES    OF  THE  POST. 

MASTEB-OENERAL,  876. 

B.  POSTMASTEBS  AND  THEIB  BIGHTS,  DUTIES,  AND  LIABILITIES, 

876. 

C.  CEIMES  AND  OFFENCES  CONNECTED  WITH  THE  POST-OFFICE 

DEPABTMENT  OB  ITS  BUSINESS,  877. 


A    BIGHTS,  POWEBS,  DUTIES,  AND  LIABILITIBS   OP  THE  P08T- 

MASTEB-GENEBAL. 

Bond,  C.  1 ;  Constitutional  Law,  C.  8. 

If  the  postmaster-general  has  any  power  to  make  loans  of  the  public  money, 
mch  power  must  be  limited  to  the  exigencies  of  his  department^  occurring  in  its 
/egitunate  and  regular  operations.  He  cannot  lawfully  advance  money  to  acleri 
either  by  way  of  loan,  or  to  purchase  a  depreciated  certificate  of  deposiL 
Dhtted  States  y.  Brown,  9  H.  487 xviii.  232. 

Infroj  C.  2. 


B.    POSTMASTEBS  AND  THEIB  BIGHTS,  DUTIES,  AND  UABILITIE8. 
Bond,  C;  Becbiyers  and  Disbursers  of  Public  Monet. 

1.  Where  a  postmaster  reUed  on  a  payment  alleged  to  have  been  made  by  him 
to  a  mail  contractor,  but  had  not  observed  the  regulations  of  the  department  as 
to  the  mode  of  payment^  the  receipts  to  be  taken,  or  the  notices  to  be  given  to 
the  department)  and  the  contractor  had  not  been  charged  with  the  alleged  pay- 
ment on  the  settlement  of  his  account  with  the  department.  Hdd^  it  could  not 
be  allowed  as  a  credit  to  the  postmaster,  in  an  action  against  him  and  his  sure- 
ties on  his  official  bond.     United  States  v.  Boherts,  9  H.  501 ....  xviii.  244. 

2.  Under  the  d2d  section  of  the  act  of  March  3,  1825,  (4  Stats,  at  Large, 
112,)  as  well  as  under  the  instruction  of  the  postmaster-general,  a  postmaster, 
who  leaves  his  office  in  a  current  quarter,  is  liable  to  a  double  charge,  if  he  fini 
to  render  his  account  for  the  space  of  one  month  after  the  expiration  of  the 
quarter.  3, 

8.  If  a  deputy  postmaster  be  in  default  at  the  end  of  a  quarter,  and  he  omits 
to  make  an  appropriation  of  subsequent  payments  made  by  him,  it  is  the  right 
of  the  government  to  i^ply  such  payments  to  extinguish  previous  balances; 
and  if  by  such  appropriations  all  balances,  occurring  more  thim  two  years  be- 
fore the  institution  of  the  suit,  were  paid,  the  act  of  March  8,  1825,  (4  Stats, 
at  Large,  108,  §  8,)  limiting  the  liability  of  sureties,  does  not  affect  the  case. 
Janes  v.  Dhited  States,  7  H.  681 xvii.  849. 

4.  A  mere  omission,  by  a  postmaster,  seasonably  to  forward  a  letter,  is  not  t 
cause  of  action ;  some  damage  must  be  proved  to  have  been  suffered  by  the 
plaintiff!     Dunlap  v.  Munroe,  7  C.  242 ... .  ii.  522. 
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C.    GRIMES  AND  OFFENCES  CONNECTED  WITH  THE  POST-OFFICE 

DEPARTMENT  OR  ITS  BUSINESS. 

Criminal  Law,  D. 

1.  A  paper,  folded  in  the  form  of  a  letter  not  sealed,  containing  an  order  for 
merchandise,  is  ^  mailable  matter/'  within  the  meaning  of  the  lOth  section  of 
the  act  of  March  8, 1845,  (5  Stats,  at  Large,  786,)  and  the  carriage  of  such  a 
letter  subjects  the  master  of  a  steamboat  running  regularly  on  a  mail  route,  to 
a  penalty.     United  States  v.  Bromley^  12  H.  88 . . .  .xiz.  48. 

2.  An  initial  letter  written  on  the  envelop  of  a  newspaper,  is  not  a  ''  writing 
or  memorandum" forbidden  by  the  18th  or  80th  section  of  the  act  of  March  8, 
1825,  (4  Stats,  at  Large,  105,  111,)  and  a  postmaster  is  not  justified  thereby  in 
detaining  such  newspaper  from  the  person  to  whom  it  is  directed.  Ted  y.  FA' 
tan,  12  H.  284 six.  186. 

8.  Trover  lies  in  a  state  court  for  the  conversion,  to  which  such  unlawful  de- 
tention amounts.  lb. 


POWERS. 

AoBNT ;  CoRPORATioirs,  F.  2 ;  Executobs,  &c.  D.  E. 

A    EXISTENCE,  NATURE  AND  EXTENT  OF,  AND  HEBEIN  OF  SUB- 

VIVORSHIF,  377. 

B.    THE  EXECUTION  OF  POWERS,  879. 


A.    EXISTENCE,  NATURE  AND  EXTENT  OF,  AND  HEREIN  OF  SUR- 
VIVORSHIP. 

1.  A  power  to  dispose  of  lands  is  not  an  estate  therein,  and  did  not  pass 
under  an  act  confiscating  the  estates  of  the  donees  of  the  power.  Carver  t. 
Jackiony  4  P.  1 . . .  .iz.  1. 

2.  A  testator  having  empowered  his  executors,  his  wife  to  have  a  voice  as 
executrix,  to  decide  finally  what  was  his  intention,  in  case  of  dispute — ffeldy 
that  if  this  power  was  valid,  it  did  not  enahle  the  executors  to  decide  contrary 
to  the  plain  intent  of  the  testator,  to  be  judged  of  by  a  court  of  justice,  nor  to 
decide  a  question  in  which  they  or  either  of  them  was  interested.  Pray  v.  Bek, 
1  P.  670....vii.  760. 

8.  A  sale  made  under  a  power  after  the  lapse  of  two  years  from  the  death  of 
J.  B.,  jun.,  held  to  be  without  authori^,  and  to  convey  no  title.  Dah/  v.  Jamei, 
8  W.  496 V.  494. 

4.  A  power  to  A.  Y.,  and  his  executors  or  administrators,  to  sell,  may  be  exe- 
cuted by  the  executors  of  the  executors  of  A  Y.  lb, 

5.  A  power  which  constitutes  A  and  B  '^  to  be  the  lawful  attorney  or  attor- 
neys "  of  the  constituent,  is  several  as  well  as  joint.  Greenleaf^s  Lessee  v.  Births 
5  P.  182 ix.252. 

6.  A  power  to  ^  sell,  dispose  of,  contract,  and  bargain  for,**  a  certain  tract  of 
land,  does  not  authorize  the  attorney  to  relinquish  it  to  the  State  for  taxes 

82* 
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which  were  not  a  charge  on  the  owner,  but  only  on  the  land.     (XarUt  LeuH 
V.  Courtney,  5  P.  319 ix.  866. 

7.  The  possession  of  the  legal  estate,  accompanied  with  a  power  of  sale,  is  a 
power  coapled  with  an  interest  Peter  v.  Beverly,  10  P.  532. . .  .xii.  234. 

8.  Where  a  benefit,  by  way  of  trust,  is  to  be' conferred  by  the  execution  of  a 
power,  the  power  does  not  become  extinct  by  the  death  of  one  of  the  trustees. 
Ih. 

9.  An  imperative  direction  to  executors  to  sell  land,  and  dispose  of  the  pro- 
ceeds in  a  certain  way,  constitutes  a  power  coupled  with  a  trust,  which  survives; 
and  in  this  case  it  was  held  that  such  a  power  was  created  over  lands  held  bj 
the  testator  in  trust.     Taylor  v.  Benham,  5  H.  233 xvi.  377. 

10.  When  land  is  directed,  by  will,  to  be  sold,  without  declaring  by  whom, 
the  executors  take  the  power  by  implication,  and  if  there  are  no  words  in  the 
will  warranting  the  conclusion  that  the  testator  intended  a  joint  execution  of  the 
power,  it  survives.  Peter  v.  Beverly,  10  P.  582 ....  xii.  234. 

11.  The  act  of  Tennessee  of  1801,  c.  27,  §  1,  does  enable  executors,  under  a 
direction  in  a  will  to  apply  to  the  county  court  to  sanction  the  manumission  of 
slaves.     M*  Cutehen  v.  MarehaU,  8  P.  220 xi.  76. 

12.  When  the  object  of  a  marriage  settlement  was  declared  to  be  the  settle^ 
ment  of  her  whole  estate  upon  a  married  woman,  with  power  to  dispose  of  it 
by  appointment  or  devise,  hdd,  that  power  to  appoint  "  the  interest,  rents,  and 
profits,"  extended  to,  and  gave  power  over,  the  fee  of  the  land.  LaddY.  Laid, 
8  H.  10....xvii.  479. 

13.  A  power  which  is  to  be  executed  by  writing,  ^  under  her  hand  and 
seal,  attested  by  three  credible  witnesses,"  is  well  executed,  though  the  attesta- 
tion clause,  signed  by  the  witnesses,  only  certifies  to  the  sealing  and  delivery, 
and  not  to  the  signing.  The  in  testimonium  clause  of  the  parties,  which 
declares  they  signed,  and  evidence  aliunde  from  the  witnesses,  may  be  ex- 
amined to  ascertain  the  fact  that  they  did  attest  the  signing.     lb. 

14.  Under  a  private  act  of  the  legislature  of  the  State  of  New  York,  passed 
to  remove  obstacles  in  the  way  of  executing  certain  trusts  under  a  will,  it  was 
held,  1.  That  the  act  of  the  legislature  devested  the  fee  out  of  the  trustees 
who  had  previously  held  it,  but  did  not  vest  it  in  the  person  empowered  to  act 
in  their  place.  2.  That  the  new  trustee  to  sell  had  only  a  special  power,  to  be 
exercised  with  the  consent  of  the  chancellor.  8.  That  if  he  exceeded  this 
power,  though  with  the  consent  of  the  chancellor,  his  act  was  void,  the 
chancellor  not  having  jurisdiction  to  make  an  order  allowing  an  excess  of 
power,  not  contemplated  by  the  act.  4.  That  a  sale  for  any  thing  but  money 
was  an  excess  of  power.  5.  That  as  the  order  of  the  chancellor  required  a 
certificate  of  approval  of  the  deed  by  the  master,  and*  as  the  chancellor  had 
not  dispensed  with  this  requirement,  the  deed  was  invalid  without  such  certif- 
icate. 6.  That  the  power  to  sell  or  mortgage,  was  not  exhausted  by  onoe 
mortgaging  the  land.  7.  That  the  grantee  of  the  purchaser  from  the  trustee 
did  not  obtain  a  valid  title.     WHUamson  v.  Berry,  8  H.  495 ....  xvii.  669. 

^  15.  With  regard  to  the  points  determined  in  this  case,  and  one  other  point 
connected  therewith,  see  the  cases  of  WHUamson  v.  Irish  Presbyterian  Ckmr 
gregatum,  8  H.  565 xvii.  705.     WHUamson  v.  Ball,  8  H.  566 ... .  xviL  706. 
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B.    THE  EXECUTION  OF  POWERS. 

To  the  due  execution  of  a  power,  a  recital  ot\  or  even  an  express  reference 
to  ity  is  not  necessary ;  the  intent  to  execute  it  is  matter  in  pau,  to  be  col 
lected  from  all  the  circumstances.     Orane  y.  Morris^t  Lesseef  6  P.  598 .  •  • « 
X.274. 


SyprUf  A,  13 ;  Trusts,  C.  11. 


PEAOTIOB. 

Fob  Admibaltt  Pbaotiob,  9ee  Admibaltt,  C;  Fob  Equitt  Pbaotiob,  Me 
Equity,  C.  ;  see  also  Appeal  ;  Courts  of  the  United  States  ;  CRDcnrAL 
Pbooedure  ;  Error  ;  Jurisdiction. 

L    PRACTICE  OF  THE  SUPREME  COURT. 

A    PROCESS,  APPEARANCE,  ABATEMENT  AND  REVIYOR,  AMEND- 

MENT,  REMITTITUR,  880. 

1.  PR00£8S% 

2.  APPEARANCE  AND   ITS   EFFECTS. 

8.  ABATEUENT,  REYIYOR  AND   SURYIYORSHIP. 

4.  AMENDMENT. 

5.  REBnTTlTUR. 

B.  TRANSCRIPTS  OF  THE  RECORD  AND  FILING  THE  SAME;  EVI- 
DENCE  AND  OBJECTIONS  THERETO ;  TIME,  RULES,  AND  DIS- 
MISSING  APPEALS;  WRITS  OF  ERROR  AND  CERTIFICATES  OF 
DIVISION,  883. 

1.  TRANSCRIPTS   OF  THE  RECORD  AND   FILING  THE   SAME. 

2.  EVIDENCE,    AND    OBJECTIONS   THERETO. 

8.    TIME-RULES,    AND    DI8MISSINO   APPEALS,  AND   WRITS   OF  ERROR 
AND    CERTIFICATES   OF   DIYISION. 

C. '  CONTINUANCES  AND  HEARINGS,  386. 

D.    REHEARINGS  AND  REINSTATING  CAUSES,  886. 

B.    JUDGMENTS  AND  DECREES ;  REMANDING  CAUSES ;  MANDATES, 
AND  THEIR  EFFECTS  IN  COURTS  BELOW,  887. 

1.  JUDGMENTS  AND  DECREES. 

2.  REMANDING  CAUSES. 

8.  MANDATES,  AND   THEIR   EFFECTS. 

F.    SUPERSEDEAS  AND  EXECUTION,  890. 
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n.    PRACTICE  IN  OTHER  COURTS,  891.     ' 

A.  PROCESS,  891. 

1.  SEE  LAWS  OF  THE  SEYEBAL  STATES,  A. 

2.  WHERE    PROCESS   BUNS. 
8.   SERVIOE   AND   RETURN. 

4.  FORM  OF  PROCESS. 

5.  DEFECTS,  AND   HOW  CURED,  AND   HEREIN   OV  APPBARAKOE. 

B.  ABATEMENT  AND  REVIVOR,  892. 

G.    FILING  AND  OTHER  ACTS  AND  ORDERS  RESPECTING  PLEAD- 
INGS, 892. 

D.  AMENDMENTS,  898. 

E.  JEOFAILS,  898. 

F.  BILLS  OF  PARTICULARS,  894. 

G.  TRIAL,  894. 

1.  DEMURRER   TO   EYIDENOB. 

2.  NONSUIT. 

8.   ORDER   OF  PROCEEDINOS. 

4.  CHARGE  AND   INSTRUCTIONS. 

5.  VERDICT. 

6.  JUDGMENT   AND   EXECUTION. 

7.  STATEMENT   OF  FACTS  AND    OTHER  MATTERS. 

H.    DEFAULT,  NOLLE    PROSEQUI,  DISCONTINUANCB,   JUDGMENT 

FOR  WANT  OF  PLEA,  896. 

L    INQUIRY  AS  TO  DAMAGES,  897. 

m.    PRACTICE  IN  LOUISIANA,  898. 

L    PRACTICE  OF  THE  SUPREME  COURT. 

A    PROCESS,  APPEARANCE,  ABATEMENT  AND  REVIVOR,  AMEND- 
MENT, REMITTITUR. 

1.  PROCESS.    (Error,  A.) 

1.  A  citation  not  served  is  as  no  citation,     lioydr.  JUxander^  1  C.  865... 
i.  426. 

2.  A  writ  of  error  will  be  quashed  if  not  accompanied  by  a  dtation.    Ih, 

3.  The  original  citation  to  the  defendant  in  error,  signed  by  the  jadge,  ranst 
be  retomed.     W%U<m  v.  Daniely  8  D.  401 i  284. 

4.  Rule  on  marshal  to  retam  writ  directed  to  lum  or  show  cause  fi>r  defiuiU, 
granted.     Owfoli  v.  New  York,  2  D.  402 L  3. 

5.  A  State  having  been  duly  served  with  process,  and  not  appearing,  the 
court,  at  the  next  term  after  the  return  term,  made  an  order  that  judgment,  bj 
default,  should  be  given  against  the  State,  unless  an  appearance  should  be  en- 
tered, or  cause  shown,  by  tiie  first  day  of  the  next  term.  OkUkobn  v.  Georgia, 
2  D.  419....i.  16. 
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6.  Process  against  a  State  is  to  be  served  on  the  chief  executive  magistrate 
and  the  attomej-general  of  such  State.  Orayson  v.  Virginui^  3  D.  320 .... 
i.  238. 

7.  A  subpcena  in  equity  to  a  State  is  to  be  served  siztj  days  before  the  re« 
tarn  day,  and  if  the  State  do  not  appear  on  the  return  day  the  plaintiff  may 
proceed  ex  parte,    lb. 

8.  Leaving  a  copy  of  a  subpoana,  in  a  suit  against  a  State,  at  the  house  of 
the  governor,  is  a  suficient  service  on  him.  Huger  y.  South  Owralina^  3  D. 
339.... i.  253. 

9.  Service  of  process  on  the  governor,  and  attorney-general  of  a  State,  is 
sufficient  service  on  the  State.     GhUhohn  v.  Geargioy  2  D.  419. . .  .i.  16. 

10.  Proclamation  was  made  on  an  action  against  the  State  of  New  York, 
^  That  any  person  having  authority  to  appear  for  the  State  of  New  York,  is 
required  to  appear  accordingly,"  and  no  person  appearing,  it  was  ordered  on 
motion  of  the  plaintiff's  counsel,  that  ^  unless  the  State  appeared  by  the  first  day 
of  the  next  term  to  the  suit,  or  showed  cause  to  the  contrary,  judgment  would 
be  entered  by  default  against  the  said  State."  Oswald  v.  New  Torky  2  D.  415 
i.  12. 

11.  Where  a  subpoena  to  a  State  was  not  served  sixty  days  before  the  return 
day  thereof,  as  required  by  the  rules  of  this  court,  a  new  subpoena  was  awarded, 
returnable  to  the  next  term.    New  Jersey  v.  New  Tark^  3  P.  461 ....  viii.  489. 

12.  In  this  case,  the  subpoena  having  been  duly  served,  and  the  State  failing 
to  appear,  a  rule  was  entered  that  the  complainant  be  at  liberty  to  proceed  ex 
p{xrte,  and  that  if  the  State,  being  duly  served  with  the  rule,  should  not  appear 
and  answer  on  the  second  day  of  the  next  January  term,  this  court  would  hear 
the  cause  ex  parte.    New  Jersey  v.  New  Tarky  5  P.  284 . . . .  ix.  343. 

13.  A  judgment  having  been  recovered  in  the  highest  court  of  a  State  by 
the  treasurer  of  the  State,  suing  ex  officiOy  the  citation  to  appear  to  a  writ  of 
error,  under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large, 
85,)  should  be  served  on  the  treasurer,  and  not  on  the  governor  and  attomey- 
generaL  Poydras  de  la  Landers  Heirs  v.  Treasurer  of  the  State  of  Louisiana^ 
17H.  1 xxi.  333. 

14.  The  tenth  rule  of  this  court  applies  only  to  cases  in  which  a  State  is  a 
party  on  the  record.     Ih. 

15.  On  motion  of  the  defendant,  this  suit  was  dismissed  because  the  citation 

was  signed  by  the  derk  and  not  by  a  judge,  pursuant  to  the  requirement  of  the 

22d  section  of  the  judiciary  act  of  1789.     United  States  v.  Bodge,  3  H.  534 

.  -  -  .XV.  541. 

Citation,  2;  Ebbob,   A.   1,   10-15* 

2.  APPEABANOE  AND   ITS  EFFECTS. 

1.  The  practice  for  the  derk  to  enter  the  appearance  of  the  attorney-general, 
at  the  first  term,  in  all  cases  in  which  the  United  States  is  a  party,  would  not 
conclude  the  attorney-general,  if  he  were  to  interpose  at  that  tenn  and  move  to 
strike  out  his  appearance ;  but  if  he  allows  it  to  stand  over  that  term  it  cures 
all  defects  in  the  form  of  the  process.  Farrar  v.  United  StateSy  8  P.  459 .... 
488. 

&  If  the  defendant  in  error  appears  during  two  terms,  and  moves  for  a 
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certiorari  to  complete  the  record,  he  cannot  aflerwards  object  that  the  dtatkm 
was  not  regular.     McDonogh  v.  MiUaudofiy  3  H.  693 ....  xv.  604. 

3.  If  an  appellee  has  appeared,  without  a  citation,  and  allowed  the  first  t6m 
to  pass  over,  and  has  made  no  motion  to  dismiss,  it  is  too  late  to  move  at  the 
second  term.     Buckingham  y.  McLean^  13  H.  150 ....  zix.  440. 

4.  An  appearance  of  coonsel  onlj  cures  the  wani  of  a  citation,  and  does  not 
waive  anj  other  cause  of  dismissal ;  but,  under  peculiar  drcumstanoes,  leave 
maj  be  given  to  withdraw  an  appearance.  United  States  v.  Jofes,  6  H.  605 
• .  • .  xvi.  836. 

3.  ABATEMENT,  RETTVOB  AND   SXTRYIYORSHIP. 

1.  If  the  defendant  below  marries  a^r  the  judgment,  and  before  the  service 
of  the  writ  of  error,  the  service  of  the  citation  upon  the  husband  is  sufficient 
Fairfaa^i  BxectUor  v.  Fairfax^  5  C.  19 . . .  .ii.'  179. 

2.  By  the  rule  of  this  court,  if  either  party,  in  real  or  personal  actions,  die, 
pending  the  writ  of  error,  his  representatives  in  the  personalty  or  realty,  ma^ 
voluntarily  become  parties,  or  may  be  compelled  to  become  parties,  in  the  man- 
ner prescribed  by  the  rule.     Green  v.  Watkinsy  6  W.  260 ...  .v.  81. 

3.  Upon  the  death  of  a  complainant  in  equity,  only  his  legal  representatives 
can  revive  the  suit.  '  An  assignee  cannot  appear.  Barriheau  v.  BrcaU^  17  H. 
43 ... .  xxi.  354. 

4.  Under  the  6l8t  rule  of  this  court,  where  the  representatives  of  a  deceased 
complainant  and  appellant  did  not  appear  afler  the  lapse  of  two  whole  terms 
succeeding  the  suggestion  of  his  death,  the  suit  was  entered  as  abated.     3. 

5.  Where  the  death  of  the  plaintiff  in  error  was  suggested  and  leave  givea 
to  make  proper  parties  in  1846 — ^this  not  being  done,  at  the  December  Term, 
1850,  the  writ  was  abated,  and  the  cause  remanded.  PhUUps  v.  PrestofHy  11 
H.  294....xviii.  628. 

6.  If  one  defendant  in  error  die,  before  the  term  begins,  and  the  cause  of 
action  survives,  the  death  may  be  suggested  and  judgment  taken  against  the 
survivor.     McNtUt  v.  Bland,  2  H.  9 . .  • .  xv.  1. 

7.  An  appellee  having  died,  on  motion  of  the  counsel  of  his  administrator, 
no  counsel  appearing  for  the  appellant,  the  appeal  was  dismissed.  Book  v. 
Linton,  10  P.  107 xii.  33. 

8.  If  one  of  two  plaintifis  in  error  die,  the  action  survives.  M* Kinney  v. 
Carroa,  12  P.  66 xii.  630. 

4.  AMENDMENT. 

1.  By  consent,  pleadings  were  amended  in  this  court,  and  the  cause  agsun 
heard,  on  the  amended  pleadings.     Fletcher  y.  Peck,  6  C.  87 ....  ii.  328. 

2.  This  court  will  not  allow  the  libel  to  be  amended  here,  by  the  insertiOQ 
of  a  claim  of  interest,  so  as  to  support  the  jurisdiction.  OdaU  y.  Steanukip 
Ohio,  17  H.  17.... xxi.  344. 

3.  The  next  preceding  decision  applied  to  this  case.  Olneg  v.  Steam^^ 
Falcon,  17  H.  19 xxi.  346. 

•    4.  Though  this  court  does  not  ordinarily  allow  amendments  to  be  made  in 
the  record  while  here,  this  is  not  from  want  of  jurisdiction ;  and  by  oonseiiti 
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amendments  are  freqaently  allowed.    Kennedy  v.  Georgia  State  Bank,  8  H. 
586 xvii.  714. 

a.  If  the  necessary  allegations  of  citizenship  are  not  on  the  record,  and  for 
that  cause  the  decree  of  the  circuit  court  is  reversed  and  the  cause  remanded, 
that  court  may  allow  an  amendment  inserting  those  allegations,  but  it  cannot 
be  done  in  this  court,  especially  after  a  term  has  elapsed  since  the  decree  here. 
Jackson  V.  Aihtan,  10  P.  480 zii.  208. 

6.  It  being  made  to  appear,  by  a  certificate  of  the  clerk  of  the  circuit  court, 
that  there  was  a  clerical  error  in  the  transcript  of  the  record  sent  to  and  filed 
in  this  court,  the  error  was  allowed  to  be  amended  here,  without  returning  the 
transcript  to  the  drcoit  court,  and  without  a  certiorari.  Woodward  v.  Browny 
18P.  l....xiii.  !• 

/ 

5.   BEMITTITUB. 

1.  A  remittitur  maybe  entered  in  this  court,  when,  by  accident  and  mistake, 
judgment  has  been  taken  for  too  large  a  sum,  and  the  record  shows  the  pre- 
cise extent  of  the  error.  Bank  of  the  Oommonwealth  of  Kentuch/  v.  Ashleyy 
2  P.  827 . . . .  viii.  127. 

2.  In  such  a  case  the  judgment  of  the  circuit  court  is  affirmed,  with  a  de- 
duction of  the  amount  remitted,  and  without  costs  in  error.    Ih, 


B.  TRANSCRIPTS  OF  THE  RECORD  AND  FILING  THE  SAME;  EVI- 
DENCE,  AND  OBJECTIONS  THERETO;  TIME,  RULES,  AND 
DISMISSING  APPEALS;  WRITS  OF  ERROR  AND  CERTIFICATES 
OF  DIVISION. 

Foa  Cebtiobabi,  «66  that  Title. 

1.  TBAN80BIPT8   OF  THB  BECOBD  AND   FILIKa  THE   SAME. 

1.  Where  a  writ  of  error  has  been  taken  out  by  the  plaintiff,  a  rule  on  him 
to  file  the  transcript  of  the  record  will  not  be  granted.  Boyd  v,  Scott,  11  H. 
292....xviii.  628. 

2.  Where  the  only  certificate  by  the  clerk,  in  verification  of  the  record  be- 
low, was :  ^  Copy.  Teste,  W.  M.,  derk,"  it  was  held  that  the  verification  waa 
insufficient.     Wtkon  v.  Daniel,  8  D.  401 . .  •  .i.  284. 

2.   EYIBEKCE,    Ain>     OBJECTIONS   THEBETO.      (EVIBENCE,  C.  2.) 

1.  By  consent  of  parties,  this  court  examined  a  deed  not  put  in  evidence  in 
the  circuit  court,  in  a  suit  in  equity.     Boone  v.  Ghiles,  10  P.  177 .. .  .xii.  68. 

2.  Where  no  question  concerning  the  authenticity  of  title-papers  was  made 
in  the  court  below,  and  they  were  introduced  without  objection,  proof  of  their 
authenticity  cannot  be  required  in  this  court.  Vhited  States  v.  Dekspine,  15 
P.  319 xiv.  100. 

3.  The  act  of  March  8,  1808,  §  2,  (2  Stats,  at  Large,  244,)  prohibits  this 
eourt  from  receiving  new  evidence  on  an  appeal  in  an  equity  cause.  BusseU  v. 
Savthard,  12  H.  189 ... .  zix.  66. 
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4.  Where  an  inspection  and  comparison  of  original  documents  is  material  to 
the  decision  of  a  prize  cause,  this  court  will  order  the  original  papers  to  be 
sent  up  from  the  court  below.     ITie  Ehineur^  1  W.  489 . . .  .iii.  626* 

5.  Testimony,  bj  depositions,  can  be  regularly  taken  for  this  court  only  an- 
der  a  commission  issuing  according  to  its  rules.  Hie  Argoy  2  W.  287 . . .  .iv. 
109. 

6.  In  appeals  to  this  court,  from  the  circuit  courts,  in  chancery  cases,  the 
parol  testimony  which  is  heard  at  the  trial,  in  the  court  below,  ought  to  appear 
in  the  record.     Ocwa  v.  Penr^  5  W.  424 . . . .  iy.  690. 

7.  A  certificate,  by  the  clerk  of  the  circuit  court,  upon  a  deposition,  that  it 
was  filed  after  the  trial,  controls  the  fact  that  it  is  found  on  the  record,  shows 
that  it  formed  no  part  of  the  cause  in  the  circuit  court,  and  opens  it  to  every 
exception,  as  if  offered  here  for  the  first  time.  Th»  Samudy  1  W.  9. .. .liL 
447. 

8.      TIME-BULES,   AND    DISMISSING    APPEALS,  AND    WRITS    OF    EBBOB    AND 

OEBTIFICATES   OF  DIVISION. 

1.  A  rule  having  been  obtained  by  defendant  in  error,  at  the  opening  of  the 
court,  that  the  plaintiffs  appear  and  prosecute  their  writ  of  error  within  the 
term,  or  suffer  a  non  pros,,  and  it  being  found  that  errors  had  been  assigned  in 
the  court  below,  and  a  joinder  in  error  entered  here,  the  rule  was  changed  to 
the  following :  ''  That  unless  the  plaintiff  in  error  appear  and  argue  the  erron 
to-morrow,  a  non  pros,  be  entered.  The  plaintiffs  not  appearing,  a  non  pros, 
was  entered  according  to  the  rule.  Hwdehvargt  v.  United  SuUeSy  4  D.  6. ..  .L 
810. 

2.  If  the  plaintiff  in  error  does  not  appear,  the  defendant  may  either  have 
the  plaintiff  called,  and  dismiss  the  writ  of  error,  with  costs,  or  he  may  open 
the  record  and  go  for  an  affirmance.    Montalet  v.  Munraify  8  C.  248 .  • .  .i.  570. 

8.  If  the  counsel  on  neither  side  appear  when  the  cause  is  called,  the  writ  of 
error  will  be  dismissed.    Badford  v.  Oraiigy  5  C.  289 . . . .  ii.  267. 

4.  An  equity  suit,  where  an  appeal  has  been  taken  from  the  circuit  coon  to 
this  court  but  not  prosecuted,  will  be  dismissed  upon  producing  a  certificate 
from  the  court  below  to  that  effect  Bandolph  v.  Barhaury  6  W.  128.... v. 
85. 

5.  An  admiralty  suit,  where  an  appeal  has  been  taken  from  the  circuit  court 
to  this  court,  but  not  prosecuted,  will  be  dismissed,  upon  producing  a  certificate 
from  the  court  below,  that  the  appeal  has  been  taken,  and  not  prosecuted.  The 
JonquiUey  6  W.  452 v.  121. 

6.  The  bar  of  a  writ  of  error  by  the  statute  of  limitations,  may  be  taken 
advantage  of  in  this  court  on  motion.  Brooke  v.  NorrUy  11  H.  204 .  • .  .xviil 
597. 

7.  The  fifty-fourth  rule  does  not  apply  to  cases  docketed  at  an  adjooned 
term.    Larman  v.  TMMe  HeirSy  11  H.  586. . .  .xviii.  724. 

8.  As  the  appellant,  whose  appeal  has  not  been  dismissed  for  not  filing  a 
transcript  of  the  record,  has  the  whole  term  to  file  it  and  move  to  reinstate  the 
cause,  the  clerk  cannot  give  a  certificate  of  the  dismissal  during  the  temk 
Bank  of  the  United  States  v.  Swany  8  P.  68 viiL  288. 
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9.  A  certi3cate  of  the  clerk  of  the  circait  court,  that  a  final  judgment  has 
been  rendered  in  a  cause  entitled :  ^  Robert  Hollidaj  et  aL  v.  Joseph  Bats  on 
ei  aV' — not  giving  the  names  of  the  other  parties,  does  not  state  the  title  of 
the  case  with  sufficient  certainty,  and  a  cause  will  not  be  docketed  and  dis- 
missed under  the  43d  rule  on  such  a  certificate.  HoUiday  v.  BaUon,  4  H.  645 
....  xvi.  225. 

10.  A  cause  cannot  be  docketed  and  dismissed  under  the  43d  rule  of  this 
court  upon  a  certificate  of  the  clerk  of  the  court  below,  which  does  not  name 
everj  individual  who  was  a  party  to  the  record.     Smith  v.  Clark,  12  H.  21 

...  .XIZ.  lu. 

11.  A  no/,  prof,  having  been  entered  in  the  circuit  coiurt,  a  writ  of  error- 
thereto  was  dismissed  on  motion  of  the  attorney-general.  United  States  v.. 
PhiUtps,  6  P.  776. ..  .X.  875. 

12.  If  the  defendant  in  error  fail  to  move  to  docket  and  dismiss  a  cause,  until 
after  the  record  has  been  filed,  the  writ  of  error  will  not  be  dismissed.  Pickett '« 
Mg£r$  V.  Legerwood,  7  P.  144. . .  .x.  483. 

IB.  A  judgment  of  dismissal  under  the  48d  rule  of  this  court,  is  nisi  only,. 
during  the  term,  and  in  the  exercise  of  a  sound  discretion  the  court  may,  and. 
unless  injurious  to  some  substantial  right  of  the  defendant,  will  reinstate  the 
case.     Gwin  v.  Breedhve,  15  P.  284 ....  xiv.  90. 

14.  Under  the  43d  rule  of  this  court,  the  production  of  the  original  writ  of 
error  and  citation,  is  sufficient,  without  a  certificate  of  the  clerk  of  the  court 
below,  to  entitle  the  defendant  to  have  the  case  docketed  and  dismissed.    Amit' 
y.  Pearle,  15  P.  211 xiv.  71. 

15.  To  docket  and  dismiss  a  cause  under  the  48d  rule  of  this  court,  the  cer- 
tificate of  the  clerk  of  the  court  below  must  show  that  its  judgment  or  decree 
was  rendered  thirty  days  before  the  first  day  of  the  next  term  of  this  court.. 
Rhodes  V.  Steamship  Galveston,  10  H.  144. . .  .xviii.  327. 

16.  If  the  decree  appealed  from  was  rendered  within  thirty  days  of  the  com- 
niencement  of  the  next  term  of  this  court,  the  48d  rule  does  not  require  the 
transcript  of  the  record  to  be  filed  within  the  first  six  days  of  the  term.  United' 
States  V.  Boisdorhs  Heirs,  7  H.  658 xvii.  336. 

17.  Where  a  motion  to  docket  a  cause  was  made  at  the  next  term  after  the 
retuTu  term  of  the  writ  of  error,  and  simultaneously  a  motion  to  docket  and  dis-^ 
miss  it,  the  court  allowed  the  former  motion.  Owings  v.  Tieman's  Lessee, 
10  P.  24 xii.  7. 

18.  Though  a  transcript  of  the  record  below  has  been  lodged  with  the  clerk 
fy  the  plaintiff  in  error,  the  defendant  cannot  have  the  cause  docketed  and  dis- 
missed without  producing  the  certificate  of  the  clerk  of  the  court  below,  as 
required  by  the  rule.     Macomb  v.  Armsiead,  10  P.  407. . .  .xii.  177. 

19.  The  plaintiff  lodged  with  the  clerk  of  the  court  a  transcript  of  the  record, 
and  requested  him  to  docket  the  cause.  The  clerk  declined,  because  no  fee 
bond  had  been  filed.  The  court  refused  to  allow  the  cause  to  be  docketed  with- 
oat  a  bond,  but  gave  time  to  the  plaintiff  to  file  one.  In  default  whereof,  the 
canse  was  to  be  docketed  and  dismissed,  on  motion  of  the  defendant  Owings 
V.  7%eman's  Lessee,  10  P.  447 xii.  198. 

20.  The  defendant  cannot  have  a  case  docketed  and  dismissed  without  pro- 
ducing the  certificate  of  the  clerk  below,  though  a  transcript  of  the  record  has 
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been  lodged  with  the  clerk  here  bj  the  appellant.    West  v.  Brashefw^  12  P.  101 
....  xii.  654. 

21.  Where  questions  have  been  sent  to  this  court  on  a  division  of  opiiuon, 
under  the  6th  section  of  the  act  of  April  29, 1802,  (2  Stats,  at  Large,  159,)  and 
the  plaintiff  has,  in  writing,  during  the  vacation,  requested  the  clerk  of  the  cir- 
cuit court  to  enter  a  discontinuance,  and  has  given  notice  thereof  to  the  defend- 
ant, this  court  will  permit  the  plaintiff  to  have  the  cause  dismissed  from  this 
court.      Veazie  v.  Wadleighy  11  P.  55 . . .  .xii.  884. 

22.  The  rule  to  dismiss  a  writ  of  error  for  not  filing  the  transcript  of  the 
record  within  the  first  six  dajs  of  the  term,  does  not  applj  to  cases  where  the 
transcript  shall  have  been  filed  before  the  motion  to  dismififu  Bingham  t. 
Morrisyl  C.  99 ii.  469. 

C.    CONTINUANCES  AND  HEARINGS.    (Feigned  Suit.) 

1.  Motion  to  assign  a  time  for  argument  refused.  Barry  v.  Mereein,  4  H. 
674 xvi.  208. 

2.  This  court  does  not  consider  a  point  open  for  discussion  which  has  been 
once  deliberately  decided.  United  States  v.  Four  Bundred  and  Twen^4wo 
Casks  of  Wine,  1  P.  547 vii.  691. 

8.  Where  the  principles  governing  a  patent  cause  had  been  settled  bj  this 
court,  they  declined  to  hear  an  argument  on  technical  questions  of  pleading, 
arising  in  another  case,  under  the  same  patent,  and  certified  to  this  court  hj  the 
judges  of  a  circuit  court     Smith  v.  Big,  15  H.  187 .. .  .xx.  448. 

4.  Reasons  why  these  cases  were  held  under  advisement  SotiUm^  v.  UniUd 
States,  4  P.  511 ix.  169. 

5.  If  the  counsel  for  the  appellant  neglect  to  furnish  the  court  with  a  state- 
ment of  the  points  of  the  case,  the  appeal  will  be  dismissed.  Schooner  Gadh 
erine  v.  United  States,  7  C.  99 . . .  .ii.  468. 

6.  This  court  will  not  compel  a  hearing,  uoless  the  citation  be  served  thirtj 
days  before  the  first  day  of  the  term.    Welsh  v.  Mandevilie,  5  C.  821 . . .  .ii.  281. 

7.  The  death  of  the  only  counsel  of  a  pai'ty,  so  recently  before  the  term,  that 
sufficient  time  to  employ  other  counsel  and  have  the  case  prepared  for  itfgument 
had  not  elapsed  when  the  term  began,  is  cause  for  continuing  a  case  of  magni- 
tude and  difiiculty.    Bunter  v.  Fairfoafs  Devisee,  8  D.  805 . . . .  i.  288. 

8.  Cause  continued  on  the  ground  that  counsel,  relied  on  to  close  the  argu- 
ment, had  recently  become  too  ill  to  attend,  and  there  was  not  time  to  employ 
and  instruct  other  counseL    Bhode  Island  v.  Massachusetts,  11  P.  226.. 
xii.  407. 

D.    BEHEAHINQS  AND.  REINSTATING  CAUSES. 

1.  This  court  will  not  rehear  a  cause  afler  the  term  in  which  it  was  decided. 
Hudson  V.  Guestier,  7  C.  1 . . . .  ii.  481. 

2.  The  court  being  composed  of  seven  judges,  and  two  of  the  seven  being 
absent,  and  four  not  being  able  to  concur  in  opinion,  and  questions  of  constitu- 
tional law  involved,  a  reargument  was  directed.  Briscoe  v.  Oommomeeaith 
Bank  of  the  State  of  Kentucky;  New  York  v.  Mln,  8  P.  118 xL  43. 
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3.  No  r^brgument  will  be  heard  by  this  court  in  any  case  in  which  a  decision 
has  been  made,  unless  some  member  of  the  court,  who  concurred  in  the  judg- 
ment, desires  it,  and  then  it  will  be  ordered  without  waiting  for  the  application 
of  counsel  And  this  rule  applies  to  cases  where  the  court  was  equally  divided. 
Brovm  y.  Aspden,  14  H.  25 ... .  xx.  14. 

4.  This  court  wiU  not  grant  a  rehearing  in  an  equity  cause,  after  it  has  been 
remitted  to  the  court  below  to  carry  into  effect  the  decree  of  this  court,  and  a 
subsequent  appeal  brings  up  only  the  proceedings  afler  the  mandate.  Browder 
V.  iTArOiur,  7  W.  58 v.  220. 

5.  Where  a  case  involved  the  construction  of  a  treaty,  the  court  heard  a  third 
argument  on  the  application  of  the  executive  government  of  the  United  States. 
The  AmiabU  IkabeOa,  6  W.  1 v.  1. 

6.  A  writ  of  error  to  the  court  of  appeals  of  the  territoiy  of  Florida,  having 
been  docketed  and  dismissed,  Hddy  1.  That  notwithstanding  the  admission  of 
Florida  into  the  Union,  as  a  State,  the  derk  of  that  court  had  power  to  certify 
the  record.  2.  That,  under  the  special  circumstances,  it  was  proper  to  restore 
the  cause  to  the  docket.    Bradford  v.  WiUiamSy  4  H.  576. . .  .xvi.  205. 

JUDGHENTS,  &C  A.  1-9,  12. 


13.    JUDGMENTS  AND  DECREES,  REMANDING  CAUSES,  MANDATES 

AND  THEIR  EFFECTS  IN  COURTS  BELOW. 

1.  JUDGMENTS   AKD   DEGREES. 

1.  Where  the  court  is  equally  divided  in  opinion  upon  a  writ  of  error,  the 
judgment  of  the  court  below  is  to  be  affirmed.  Euing  v.  Bank  of  the  United 
States,  11  W.  59 vi.  511. 

2.  A  judgment  of  the  last  term  and  the  mandate  thereon,  not  having  included 
interest,  pursuant  to  the  rule  of  this  court,  it  was  held  to  be  a  clerical  error, 
and  directed  to  be  amended  at  this  term,  the  mandate  not  having  been*  presented 
to  the  court  below.  Bank  of  the  CommontoeaUh  of  Kentucky  v.  Wistar,  3  P. 
481....viii.  478. 

3.  The  plaintiff  having  died  during  this  term,  while  the  case  was  held  under 
advisement,  judgment  was  entered  as  of  the  first  day  of  the  term,  nunc  pro  tunc, 
Clatf  V.  Smithj  8  P.  411 . . . .  viiL  466. 

Appeal,  E.  12 ;  Judgments,  &c  A.  1-9, 12. 


2.  REMANDING   CAUSES.      (ADMIRALTY,  B.  1  ;   EVIDENCE,  6.  2.) 

1.  Though  a  case  has  been  attempted  to  be  brought  here  by  appeal,  when 
there  was  no  appellee  in  existence  at  the  time  the  appeal  was  claimed,  it  may 
be  remanded  with  directions  to  make  the  proper  parties.  Taylor  v.  Savage^ 
1  H.  282 xiv.  6ia 

2.  If  this  court  find  a  case  has  merits,  but  no  decree  can  be  made  for  want 
of  a  necessary  party,  the  cause  will  be  remanded  to  have  such  party  made. 
Lewie  v.  Barling,  16  H.  1 . . .  .xxi.  1. 

8.  The  court,  finding  that  a  certain  contract  referred  to  in  the  bill  and  an 
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swer,  but  not  exhibited,  might  have  an  important  effect  on  the  decree,  reyersed 
the  decree  of  the  court  below,  and  remanded  the  cause,  that  it  might  be  made 
an  exhibit.     Levy  v.  Arredondo^  12  P.  218 .. .  .xii.  700. 

4.  In  a  bill  for  an  account  and  distribution  of  the  property  of  a  testator,  one 
question  being  what  was  the  meaning  of  the  words  "  heir  at  law,"  it  is  neoes- 
sarj  to  aver  where  the  testator^s  donucLLe  was  at  the  times  when  he  made  the 
will,  and  when  he  died ;  and  as  there  was  no  such  averment,  the  cause  was  re- 
manded to  the  circuit  court,  with  directions  to  allow  an  amendment  to  that  effect, 
and  also  to  let  in  new  parties.     Harrison  v.  Ntoeon,  9  P.  483 . . . .  xi.  442. 

5.  If  a  libel  is  not  a  sufficient  basis  for  a  decree,  and  the  proofs  show  cause 
for  condenmation,  the  case  is  remanded  to  the  circuit  court  with  directions  to 
allow  an  amendment.     The  Palmyra,  12  W.  1 . . .  .vii.  1. 

6.  Upon  a  reversal  for  a  defect  in  pleading,  the  case  is  remanded  to  the 
circuit  court  for  further  proceedings ;  and  there  the  pleadings  may  be  amended. 
Garland  v.  Dams,  4  H.  181 . . .  .xvL  51. 

7.  If  the  circuit  court  has  dismissed  the  bill  for  want  of  jurisdiction,  and  the 
decree  is  reversed,  this  court  will  not  hear  the  merits,  but  remand  the  cause. 
McDonald  v.  SmaUey,  1  P.  620 vii.  732. 

8.  Afler  a  cause  is  remanded  to  the  inferior  court,  such  court  may  receive 
additional  pleas,  or  admit  amendments  to  those  already  filed,  even  after  the 
appellate  court  has  decided  such  pleas  to  be  bad  upon  demurrer.  Marine  Bu. 
Oo,  of  Alexandria  v.  Hodgson,  6  C.  206. . .  .ii.  373. 

9.  Where  the  complainant  was  entitled  to  an  account  in  the  court  below,  but 
did  not  apply  for  it,  resting  his  case  on  another  ground,  not  tenable,  this  court 
will  remand  the  cause  to  have  such  account  taken.  Finley  v.  Lynn,  6  C.  238 
. .  • .  ii.  386. 

9a.  it  is  too  late  to  question  the  jurisdiction  of  the  circuit  court  after  the 
cause  has  been  sent  back  by  mandate.  SkiUem^s  Executors  v.  Ma^s  JExecutors, 
6C.  267....ii.  396. 

10.  If  a  ^sentence  of  forfeiture  be  reversed  for  a  defective  libel,  the  cause  will 
be  remanded  to  the  circuit  court,  with  directions  to  allow  an  amendment  Brig 
Caroline  v.  United  States,  7  C.  496 . . .  .ii.  641. 

11.  In  prize  causes  this  court  has  an  appellate  jurisdiction  only,  and  a  dsum 
cannot  for  the  first  time  be  interposed  here ;  but  where  the  court  below  had 
proceeded  to  adjudication  before  the  above  period  had  elapsed,  the  cause  was 
j'emanded  to  that  court,  with  directions  to  allow  a  claim  to  be  filed  therein,  and 
the  libel  to  be  amended,  &c.     The  Harrison,  1  W.  298 . . . .  iii.  559. 

12.  A  majority  of  the  court  being  of  opinion  that  the  judgment  below  was 
erroneous,  but  being  equally  divided  whether  the  court  below  had  jurisdiction, 
the  judgment  was  reversed,  but  no  venire  facias  de  novo  was  awarded.  Bing- 
ham V.  Cal^t,  3  D.  19 i.  76. 

13.  This  court  will  not  allow  a  new  claim  to  be  interposed  here,  but  wiU  re- 
mand the  cause  to  the  circuit  court,  where  it  may  be  presented.  The  Societe, 
9  C.  209....  iii.  337. 

14.  When  merits  plainly  appear,  it  is  the  settled  practice  of  this  court,  in 
admiralty,  to  allow  a  new  allegation  to  be  filed,  and  for  this  purpose  to  remand 
the  cause  to  the  circuit  court.     The  Sclwoner  Adeline  and  Cargo,  9  C  244 

. . .  iii.  350. 
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15.  Where  the  evidence  is  saffioient  to  show  a  breach  of  the  law,  but  the  in- 
formation is  not  suffidentlj  certain  to  authorize  a  decree,  this  court  will  remand 
the  cause  to  the  circuit  court,  with  directions  to  allow  the  information  to  be 
amended.     The  Edward^  1  W.  261 iii.  540. 

16.  The  decrees  of  the  circuit  court  in  these  cases  were  reversed  for  want  of 
a  biU ;  but  these  cases  appearing  to  have  been  conducted  in  the  confidence 
that  the  pleadings  in  another  case  could  be  introduced  into  these  cases,  they 
were  remanded  to  the  circuit  court,  with  directions  to  allow  bills  to  be  filed, 
and  to  proceed  thereon  according  to  law.  MandeviUe  v.  Burt^  8  P.  256. .. . 
xi.  90. 

.  17.  A  case  not  being  properly  prepared  in  the  circuit  court  for  a  hearing,  a 
material  fact  of  domicile  of  an  alleged  testator,  and  also  the  existence  and  con- 
tents of  another  supposed  will,  not  being  put  in  issue,  the  decree  was  reversed, 
and  the  cause  remanded,  with  liberty  to  the  plaintiff  to  amend  his  bill.  Ettho 
V.  Lear,  7  P.  180 x.  426. 

18.  A  decree  was  reversed,  and  the  case  remanded,  because  a  complex  ac- 
count had  not  been  referred  to  a  master.  The  court  would  not  examine  it 
Dubourg  de  St.  Colombe's  Heirs  v.  United  States^  7  P.  625 . . .  .x.  602. 

19.  When  the  judgment  of  the  circuit  court,  against  a  party  demurring,  is 
affirmed,  this  court  will  not  instruct  the  circuit  court  to  allow  him  to  withdraw 
his  demurrer.     United  States  v.  Tingey,  5  P.  115 ...  .ix.  248. 


8.   MA17DATE8   AND  THEIB   EFFECTS.      (JUDGMEKTS,  &C.  A.) 

1.  An  equity  cause  having  been  heard  in  this  court  on  appeal,  and  its  merits 
finally  decided,  and  a  mandate  sent  to  the  court  below  requiring  it  to  execute 
the  decree  of  this  court,  the  court  below  rightly  refused  to  permit  the  defendant 
to  bring  upon  the  record  fiicts  showing  that  the  suit  was  abated  before  the 
appeal,  and  that  the  executor  of  the  complainant  ought  not  to  have  been 

allowed  to  prosecute  the  appeal  to  this  court     Ex  parte  Story ^  12  P.  339 

xii.  740. 

2.  Examination  of  the  manner  in  which  a  circuit  court  had  executed  a  man- 
date of  this  court     Walden  v.  Bodletfs  Heirs,  9  H.  84. . . .  xviii.  15. 

3.  The  mandate  of  the  supreme  court  to  the  circuit  court,  must  be  its  guide 
in  executing  the  judgment  or  decree  on  which  it  issued.  West  v.  Brashear,  14 
P.  51....xiiL84L 

4.  When  that  court  may  look  out  of  the  mandate  for  a  guide.     lb. 

5.  This  court  having  made  a  decree,  affirming  a  decree  of  the  court  below 
for  a  specific  tract  of  land,  ascertained  by  a  survey  made  under  the  order  of  the 
court  below,  under  the  act  of  1824,  (4*  Stats,  at  Large,  52,)  applied  to  Florida 
titles  by  the  act  of  May  28,  1828,  §  6,  (4  Stats,  at  Large,  285,)  the  latter  court 
could  not,  on  petition,  correct  any  alleged  mistake  in  that  survey.  Chaires  v. 
United  States,  8  H.  611 xv.  565. 

6.  On  an  appeal  from  a  decree  of  the  court  below,  by  which  a  mandate  of 
this  court  was  construed  and  applied,  this  court  will  examine  the  mandate  and 
the  proceedings  upon  which  it  was  founded,  and  determine  whether  it  has  been 
torrectly  construed.     Mitchel  v.  United  States,  15  P.  52 ... .  xiv.  24. 

88  • 


390  PRACTICE. 

7.  The  mandate  in  Mitchel  v.  The  United  States,  9  P.  71 1,  thus  examined, 
and  its  construction  by  the  court  below  found  correct     3. 

8.  If  a  mandate  did  not  conform  to  the  decree,  and  provide  for  its  entire  and 
correct  execution,  a  new  mandate  will  be  issued,  on  petition  at  a  subsequent 
term.     Sibbald  v.  United  States,  12  P.  488 xii.  811. 

9.  An  award  of  a  venire  fcunoB  de  novo^  by  this  court,  is  an  order  for  a  new 
trial,  and  is  never  equivalent  to  a  new  suit  United  States  v.  Hawkinses  Heirs, 
10  P.  125.... xii.  40. 

10.  This  court  will  not  dismiss  an  appeal  because  the  circuit  court  exceeded 
its  powers  in  acting  under  a  mandate  from  this  court  Canter  v.  American 
and  Ocean  Ins.  Go,  2  P.  654 ....  viii.  209. 

11.  Upon  a  writ  of  error  to  the  court  for  the  correction  of  errors  for  the  State 
of  New  York,  its  judgment  was  reversed  by  this  court,  and  a  mandate  sent  to 
proceed  according  to  the  opinion  of  this  court.  The  court  of  errors  thereupon 
entered  a  reversal  of  its  judgment,  and  declared  that  only  an  error  in  fact  being 
a-ssigned,  which  they  had  no  jurisdiction  to  try,  the  writ  of  error  out  of  that 
court  must  be,  and  the  same  was  dismissed.  Held,  that  the  mandate  was  not 
disobeyed.     Davis  v.  Packard,  8  P.  812. . .  .xi.  113. 

12.  Though  the  highest  court  of  a  State  to  which  a  writ  of  error  goes  from 
this  court,  cannot  reexamine  a  reversal  or  affirmance  here,  and  though  the  judg- 
ment of  this  court,  that  the  judgment  of  the  state  court  be  reversed,  does,  ipso 
facto,  reverse  it,  yet  if  the  mandate  does  not  direct  any  mode  of  proceeding 
thei*eon,  the  state  court  must  judge  of  its  own  jurisdiction,  and  proceed  accord- 
ingly.    3. 

13.  The  judgment  of  the  high  court  of  appeals  of  Maryland  being  reversed, 
and  that  of  the  general  court  affirmed,  the  mandate  for  execution  goes  to  the 
general  court,  and  costs  in  both  the  Maryland  courts  are  allowed.  Gierke  v. 
Harwood,  3  D.  342 i.  253. 

14.  A  decree  of  a  circuit  court,  allowing  interest  under  a  former  decree  of 
this  court  in  the  cause,  reversed.     Potter  v.  Gardner,  5  P.  718. . .  .ix.  540. 

Appeal,  D.  6 ;  Costs,  A.  6,  7 ;  Inteeest,  A.  6. 


F.    SUPERSEDEAS  AND  EXECUTION. 

1.  This  court,  in  the  exercise  of  its  appellate  power,  cannot  issue  a  sujm 
Skideas  to  stiiy  proceedings  on  a  judgment  of  an  inferior  court,  unless  the  writ 
of  error  was  sued  out  within  ten  days,  in  conformity  with  the  23d  section  of  the 
judiciary  act  of  1789.     Hogan  v.  Ross,  11  H.  294. . .  .xviii.  G29. 

2.  This  court  will  not  quash  an  execution  issued  by  the  court  below  to  en- 
force its  decree  pending  the  writ  of  error,  if  the  writ  of  error  be  not  a 
supersedeas  as  to  the  decree.      WaUen  v.  WiUiams,  7  C.  278 . . . .  ii.  528. 

3.  If  an  execution  has  been  issued  by  the  circuit  court,  in  the  case  bronght 
here  by  writ  of  error,  where  the  plaintiff  in  error  was  entitled  to  a  svpersedeas, 

this  court  will  issue  a  writ  of  supersedeas,     Stockton  v.  Bishop,  2  H.  74 xv. 

38. 

Error,  C.  4;  Supersedeas,  3. 
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n.    PBACTICE   IN    OTHEB    COURTS. 
A.    PROCESS. 

1.   SEE  LAWS   OF  THE   SETERAL   STATES,  A« 

JUBISDIOTIOK,  F. 

2.  WHEBE  FBOOESS  BUNS* 
JUBISDIOTION,  F. 

The  circuit  court  has  jorisdiction  in  a  suit  in  equity,  to  stay  proceedings  upon 
a  judgment  at  law  between  the  same  parties,  although  the  subpoena  be  served 
upon  the  defendant,  out  of  the  district  in  which  the  court  sits.  Logan  v. 
Patrick,  5  C.  288 ii.  266. 

.      8.   SEBVICE  AND   BETUBN. 

Under  the  act  of  July  11, 1798,  (1  Stats,  at  Lai^e,  594,)  a  judgment  by  de- 
fisuilt  taken  on  a  collector's  bond,  the  writ  not  having  been  served  fourteen  days 
before  the  return  day  thereof  is  erroneous.  Dohynet  v.  DhUed  States^  8  C. 
241.... L  567. 

4  FOBM  OF  PBOCESS. 

€01TBTS   OF  THE  UNITED  StATBS,  B.  b  ;    LaWS  OF  THE  SEYEBAL  SxATBS,  A. 
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5.  DEFECTS   OF,  HOW  OUBED,  AND  HEBEIN   OF  APPEABANOE. 

1.  An  appearance  by  attorney  cures  an  irregularity  in  not  directing  the  writ 
to  and  having  it  served  by  a  proper  officer.  Enox  v.  Sammen,  8  C.  496 .... 
i.  649. 

2.  If  the  defendant  in  a  foreign  attachment  appears,  he  places  himself  on  the 
same  ground  as  if  he  had  been  personally  served  with  process.  PoUard  v. 
Dwxght,  4  C.  421 iL  158. 

3.  A  resident  in  another  district,  by  an  appearance,  generally,  in  a  cause, 
waives  his  privilege  not  to  be  sued  out  of  the  district  where  he  resides,  or  is 
found.     Taylor  v.  Longworth,  14  P.  172 ....  xiii.  414. 

4.  K  a  party  appears  upon  a  process  of  foreign  attachment,  he  thereby 
waives  the  privilege  he  was  entitled  to,  of  not  being  sued  out  of  the  district 
where  he  resided  or  was  found.     Irvine  v.  Lowry,  14  P.  298 . . .  .xiii.  467. 

5.  Where  the  defendant  appears,  without  taking  the  exception,  it  is  an  ad- 
mission of  the  regularity  of  the  service.  Grade  v.  Palmer,  8  W.  699 . . . .  v 
647 
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V     ^  B.    ABATEMENT  AND  REVIVOR. 

1.  In  Virginia,  if  the  marshal  return  on  an  cdicu  ecqnas  that  one  defendant 
18  not  an  inhabitant  the  suit  abates  as  to  him.  Barton  v.  Petit^  7  C.  194. .. . 
ii.  510. 

2.  The  31st  section  of  the  judiciary  act,  does  not  enable  the  demandant  in 
a  real  action  to  prosecute  it  against  the  heir  of  the  tenant  who  dies  before 
judgment,  and  the  suit  abates.  Macker^s  Jleirs  y.  TTtamca^  7  W,  530.... 
V.  314. 

3.  If  judgment  is  rendered  against  the  heir,  he  may  reverse  it  by  a  writ  of 
error,  though  he  did  not  assign  for  error  in  the  court  below,  that  the  suit  was 
abated,    lb. 

4.  Under  the  31st  section  of  the  judiciary  act,  an  executor  may  come  in, 
voluntarily,  to  prosecute,  and  the  defendant  is  not  thereby  entitled  to  delay ; 
and  after  the  order  for  his  admission  has  been  made,  it  is  too  late  to  contest 

the  fact  that  he  is  executor.      Wilson  v.  Cocbnan's  Executor^  3  C.  193 

i.  556. 

5.  A.  L.  brought  an  action  of  assumpsit  in  the  circuit  oourt,  and  after  issae 
joined,  the  plaintiff  died,  and  the  suit  was  revived  by  scire  facicu^  in  the  name 
of  bis  administratrix.  While  the  suit  was  still  depending,  the  administntiix 
intermarried  with  F.  A.,  whidi  marriage  was  pleaded  puis  darrein  ecntiMumce. 
Hdd  that  this  scire  facias  was  no  bar  to  a  new  scire  facias^  to  revive  the  origiDal 
suit  in  the  name  of  F.  A.  and  wife,  as  the  personal  representative  of  A.  L.,  in 
order  to  enable  her  to  prosecute  the  suit  until  a  final  judgment,  under  the  ju- 
diciary act  of  1789,  c  20,  §  31.  MCoul  v.  Zekan^'s  Administratrix,  2  W. 
lll....iv.  49. 


C.    FILING  AND  OTHER   ACTS   AND  ORDERS  RESPECTING 

PLEADINGS. 

1.  The  allowance  of  double  pleading  is  not  a  matter  of  absolute  right,  and  a 
writ  of  mandanws  will  not  be  issued,  to  compel  an  inferior  court  to  permit  more 
than  one  plea  to  be  filed.     JSx  parte  Davenport,  6  P.  661 ....  x.  302. 

2.  Afler  a  judgment  for  want  of  a  plea,  it  has  been  the  practice  in  ViigiDia 
to  allow  any  special  plea  to  the  merits  to  be  filed  at  the  next  term,  but  at 
any  subsequent  term  it  was  a  matter  of  mere  discretion  whether  to  grant  tbe 
leave.    Resler  v.  Shehee,  1  C.  110. ..  .L  361. 

3.  Objections,  that  a  plea  is  not  properly  entitled,  or  not  duly  verified  by  affi- 
davit, go  to  the  reception  of  the  plea,  but  are  not  grounds  of  special  demorrer, 
after  it  is  received.  Oommercial  and  Railroad  Bank  of  Vickshurg  v.  Sheomif 
14P.  60....xiii.  346. 

4.  A  plea  that  all  the  promisees  are  not  joined,  filed  after  the  trial  was  b^on, 
by  leave  of  court,  may  be  stricken  out  by  its  subsequent  order.  Breedhvs  v. 
^ico&«,7P.413....x.  527. 

5.  An  averment  that  the  plaintiffs  are  aliens,  not  traversed,  is  confessed.    i& 
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D.    AMENDMENTS. 

1.  When  a  new  count  is  filed,  the  defendant  has  a  right  to  plead  de  novo  ; 
but  if  he  goes  to  trial  on  the  old  plea,  which  puts  the  whole  declaration  in  issue, 
there  is  no  error.     Wright  v.  SoUingswortKs  Lessees,  1  P.  165. . .  .vii.  515. 

2.  Leave  to  amend  was  properly  refused  by  the  circuit  court,  at  the  hearing, 
as  the  proposed  amendment  would  have  presented  a  new  case.  Snead  v. 
IP CouU,  12  H.  407 .  • .  .xix.  208. 

3.  At  the  term  when  a  verdict  was  rendered,  a  motion  was  made  in  arrest  of 
judgment,  for  a  misjoinder  of  counts,  and  the  judgment  was  ordered  to  be  ar- 
rested, but  no  formal  judgment,  that  the  plaintiff  take  nothing  by  his  writ  non 
obstante  veredicto,  was  entered.  At  the  second  term  following,  the  court,  on 
motion,  set  aside  the  orcler  arresting  the  judgment,  allowed  a  nolle  prosequi  to 
be  entered  on  one  count  to  cure  the  misjoinder,  and  ordered  the  verdict  to  be 
entered  on  the  other  count,  to  which  it  appeared  the  evidence  was  applicable, 
and  entered  a  judgment  nunc  pro  tunc  for  the  plaintiff.  HM,  1.  That  this 
am.endment  of  the  verdict  and  of  the  record  was  within  the  power  of  the  court 
under  the  statute  of  jeofails,  the  32d  section  of  the  judiciary  act  of  1789,  (1 
Stals.  at  Large,  91,)  and,  being  an  exercise  of  the  discretion  of  the  court  below, 
it  oould  not  be  revised  by  a  writ  of  error.  Matheson^s  Administrators  v.  Graanis 
Administraior,  2  H.  263 xv.  114. 

4.  It  is  not  error  to  allow  an  amendment  of  the  date  of  the  demise,  in  a  dec- 
laration in  ejectment    BlachweU  v.  PattoUy  7  C.  471 ...  .ii.  626. 

5.  Under  the  32d  section  of  the  judiciary  ac^  the  court  may,  after  a  plea 
in  abatement,  allow  a  summons  and  declaration  to  be  amended,  by  striking 
oat  '^administrator,  &c.,"  and  inserting  '^  executor,  &c"  Randolph  v.  Barretty 
16  P.  138....xiv.  216. 

€.  There  is  no  fixed  time  within  which  verdicts  and  judgments  may  be 
amended ;  even  afler  error  brought,  if  within  a  reasonable  time,  such  amend- 
ments may  be  allowed,  and  it  is  a  salutary  practice  thus  to  cure  mere  formal 
defects.  MathesoiCs  Admnistrators  v.  Ghranfs  Administrator,  2  H.  263 .... 
114 
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E.    JEOFAILS. 

1.  On  a  writ  of  error,  the  declaration,  plea,  and  finding  must  be  taken 
together ;  and  if  from  these  it  appears  that  the  judgment  is  according  to  the 
right  of  the  cause  and  matter  in  law,  then  all  defects  of  form  are  to  be  disre- 
garded, and  the  judgment  must  stand,  as  required  by  the  32d  section  of  the 
judidiUT'  act  of  1789.     Stockton  v.  Bishop,  4  H.  155. . .  .xvi.  65. 

2.  A  mistake  in  the  entry  of  the  judgment,  as  to  the  name  of  the  defendant, 
being  rightly  named  elsewhere  on  the  record,  and  in  the  judgment  called  "  the 
defendant,"  is  cured  by  the  statute  of  jeofails.  (1  Stats,  at  Large,  91,  §  32.) 
C<mrad  v.  Griffey,  11  H.  480 xviii.  69L 
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3.  A  verdict  and  judgment  apon  one  demise,  no  notice  being  taken  of  the 
issues  on  the  other,  will  not  be  reversed ;  it  is  a  formal  defect,  and  cured  by  the 
d2d  section  of  the  judiciary  act.  Van  Ness  v.  Bank  of  the  United  States,  13  P. 
17. . .  .xiii.  10. 

4.  The  statute  of  jeofails,  the  d2d  section  of  the  judiciary  act,  embraces 
verdicts,  defective  in  point  of  form,  but  substantially  sufficient  to  enable  the 
court  to  perceive  the  right  of  the  case.  Boaeh  v.  HvUngt,  16  P.  319.... 
xiv.  317. 

JuBaHENTS,  &C.  D.  6;  Yesdiot,  9. 

F.    BILLS  OF  FARTICnLARa    (^See  that  Title.) 

Suproj  n.  D. 


G.    TRIAL. 
Criminal  Pbooedurb,  C.  ;  Jubisdiction,  A  d.  4. 

1.      DEMUBBBB  TO   EYIDBKOE. 

1.  A  demurrer  to  evidence  must  be  joined,  otherwise  no  judgment  can  be 
rendered  on  it.  Fawle  v.  Common  Council  of  Alexandria,  11  W.  320....  vi. 
608. 

2.  Such  a  demurrer  is  not  proper  to  bring  before  the  court  evidence  on  both 
sides,  tending  to  prove  and  disprove  certain  facts ;  and  a  judgment  thereon  is 
erroneous.    2b. 

3.  On  a  demurrer  to  evidence  eveiy  thing  which  the  jury  could  reasonablj 
infer  from  the  evidence,  is  to  be  considered  as  admitted.  Bank  of  the  Omied 
Stales  V.  Smith,  11  W.  171 . . . .  vL  547. 

4.  On  a  demurrer  to  evidence,  judgment  will  be  given  agunst  the  party  de- 
murring, if  upon  the  evidence  it  woul4  have  been  competent  for  a  jury  to  have 
found  a  verdict  against  him,  though  the  court  may,  on  the  whole,  be  of  opinioa 
that  a  verdict  in  his  favor  would  have  been  more  sads&ctory.  Pawling  t. 
United  States,  4  G.  219 ii.  81. 

5.  It  is  a  matter  of  discretion  with  a  court  whether  it  will  compel  a  party  to 
join  in  a  demurrer  to  evidence.     Young  v.  Bkuk,  70.  565 ...  .iL  669. 

6.  A  demurrer  to  evidence  ought  not  to  be  allowed  where  the  party  demur- 
ring refuses  to  admit  the  facts  which  the  other  side  attempts  to  prove,  nor 
where  he  offers  contradictory  evidence,  or  attempts  to  establish  ioconsistent 
propositions.     Ih» 

7.  If  upon  any  view  of  the  fects,  and  making  any  inferences  warranted  bj 
law  from  the  evidence,  the  jury  could  have  given  a  verdict  against  the  parcv 
demurring  to  evidence,  the  court  is  at  liberty  to  give  judgment  against  him. 
Thornton  v.  Bank  of  Washington,  3  P.  36. .. .  viii.  278. 

8.  The  judgment  must  be  against  a  party  demurring  to  evidence,  if  any  feir 
construction  of  the  evidence  will  justify  it.  (Mnoweth  v.  HaskeHts  Lessee, 
8P.  92.... viii.  301, 
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2.  NONSUIT. 

A  circait  court  of  the  United  States  has  not  power  to  order  a  peremptory 
DODsuit  against  the  will  of  the  plaintiff.  He  has  a  right  to  have  his  case  sub- 
mitted to  a  jury.  Elmore  v.  Grymes^  1  P.  469. . .  .yii.  668.  2)*  Wolfy.  Ra' 
haudj  1  P.  476 viL  672.     Orane  v.  Marries  Lessee,  6  P.  59 x.  274. 

8.   OBDBB   OF  PBOCEBDINGS. 

1.  The  order  in  which  proof  shall  be  exhibited,  is  matter  of  discretion  of  the 
coart,  rather  than  of  strict  right  Wood  v.  United  States^  16  P.  842. . .  .xiv. 
836. 

2.  The  order  of  introducing  eyidence,  and  the  times  when  it  may  be  intro- 
duced, are  matters  of  practice,  within  the  discretion  of  the  circuit  court,  and 
upon  a  writ  of  error  this  court  will  not  revise  its  decision.  PJiUadelphia  and 
Trenton  Railroad  Co.  v.  Stimpson^  14  P.  448. . .  .xiii.  588. 

3.  An  agreement,  purporting  to  be  made  by  an  agent,  may  be  proved,  be- 
fore giving  eyidence  of  the  authority  of  the  agent  Bank  of  the  Metropolis  y. 
GutttchUek,  14  P.  19. . .  .xiii.  822. 

4.  The  act  incorporating  the  Bank  of  Alexandria,  provided  that,  in  suits 
brought  by  the  bank  upon  notes  made  negotiable  therein,  an  issue  should  be 
made  up  and  the  trial  had  at  the  return  term  of  the  writ.  The  appearance  day 
in  Virginia  for  all  process  was  the  day  after  the  term.  Held^  that  in  such  a 
suit  the  court  below  might  rule  the  defendant  below  to  a  trial  at  the  return 
term.     Young  v.  Bank  of  AUxandrioy  5  C.  45. .  •  .ii.  188. 

5.  A  party  has  no  right  to  cross-examine  a  witness  except  as  to  facts  and 
circumstances  connected  with  the  matters  stated  in  his  direct  examination. 
PkUaddphia  and  Trenton  Railroad  Oo,  y.  Stimpson,  14  P.  448 ....  xiii.  588. 

4.   OHABGB  AND   INSTBUCTIONS. 

Exceptions,  A. ;  Error,  I. 

1.  Where  a  witness  states  facts,  and  his  inferences,  it  is  proper  to  instruct 
the  jury  that  they  must  determine  from  the  facts  wheth^  the  inferences  are 
correct.     WdUcer  v.  Bank  of  Washington,  8  H.  62 xv.  289. 

2.  The  court  cannot  give  an  instruction  which  makes  the  case  turn  on  one 
{K>int  only,  when  there  are  other  grounds  necessary  to  be  passed  upon  by  the 
jtiiy ;  nor  one  which  assumes  as  true  a  controverted  fact  Adams  v.  Roberts, 
i>  11.486 xv.  187. 

•).  A  refusal  to  give  an  instruction  not  applicable  to  the  evidence,  is  not  error. 
I^hett  V.  Foe,  2  H.  457 xv.  167. 

4.  An  instruction  that  a  deposition  should  be  favorably  considered  by  the 
jury,  they  being  also  told  that  it  is  their  province  to  judge  of  its  effect,  and  that 
the  J  are  not  bound  by  the  view  the  court  have  taken  of  it,  is  not  erroneous. 
Garrard  v.  Reynold's  Lessee,  4  H.  128. . .  .xvi.  44. 

5.  An  instruction  calculated  to  mislead  a  jury,  is  erroneous.  CaldweU  v. 
UnUed  States,  8  H.  866 xvii.  625. 

6.  It  is  not  error  for  the  circuit  court  to  refuse  to  give  an  instruction  con- 
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cerning  the  legal  effect  of  &cts,  of  which  there  is  no  proof.     Olarke  v.  Kotau- 
tor,  10  P.  657 ... .  xiL  289. 

7.  It  is  the  dutj  of  a  party  asking  an  instruction  to  nee  language  having  a 
definite  legal  meaning.     Witm  v.  PaUersoUj  9  P.  668. . .  .xi.  516. 

8.  Where  there  is  no  dispute  concerning  the  facts,  it  is  not  error  for  the 
court  to  instruct  the  jury  that  the  evidence  does  not  warrant  a  verdict  for  the 
plaintiff,  if  such  be  the  law  upon  those  facts.  Toland  v.  Sprague^  12  P.  300 
...  .xii.  729. 

9.  An  instruction  that  only  nominal  damages  are  to  be  given  is  erroneoos, 
if  there  was  evidence  which  the  jury  had  a  right  to  weigh,  tending  to  prove 
actual  damages.     Tracy  v.  Swartwouty  10  P.  80 ... .  xii.  26. 

10.  An  instruction  upon  a  question  which  does  not  arise  out  of  any  evidence 
should  b^  refused.     Tac^  v.  Morelandj  10  P.  58 ... .  xii.  14. 

11.  A  positive  direction  to  a  jury  that  a  party  is  not  entitled  to  a  credit  cannot 
be  given,  if  there  is  any  evidejice  to  be  weighed  by  the  jury.  Urdted  Statei  t. 
Laub,  12  P.  1 xii.  604. 

12.  A  prayer  that  the  jury  may  be  instructed  ^  that  it  is  competent  for  them 
to  infer  from  the  evidence,  &c"  is  ambiguous  and  improper.  United  StaUi  ▼. 
Jmu9j  8  P.  399 xL  140. 

JUBT,  A.  7. 

5.   YERDIOT. 
See  THAT  TiTLB. 

6.  JUDGMEKT  AND   BXECUTIOir. 

See  THOSE  Titles. 

7.  statehent  of  facts  and  other  scatters. 

1.  Upon  a  statement  of  facts,  the  court  cannot  infer  a  substantive  fact,  noi 
agreed,  though  a  jury  might  be  warranted,  under  the  circumstances,  in  finding 
that  fact.   Binnetfs  Lessee  v.  Chesapeake  and  Ohio  Cawd  Go,  8  P.  214 ....  xi.  78. 

2.  A  writ  of  error  will  lie  upon  a  judgment  entered  on  an  agreed  state  of 
facts,  signed  by  the  counsel,  and  entered  on  the  record  of  ^e  court  below. 
United  SUUes  v.  EHason,  16  P.  291 xiv.  304 

H.    DEFAULT,  NOLLE   PROSEQUI,   DISCONTINUANCE,   JUDGMENT 

FOR  WANT  OF  PLEA 

Supra^  n.  A  3. 

1.  Under  the  practice  of  the  courts  of  Rhode  Island,  as  adopted  by  the  judi- 
ciary act,  the  entry  of  a  default,  after  a  plea  of  the  general  issue,  no  similiier 
being  on  the  record,  does  not  operate  a  discontinuance,  and  a  judgment  on 
the  default  is  valid.     Brovm  v.  Van  Braam,  3  D.  344. . .  .1.  254. 

2.  Under  the  same  practice,  the  court  may  assess  the  damages  in  an  actkn 
of  assumpsit  on  a  foreign  bill  payable  in  pounds  sterling.     lb. 

3.  An  action  having  been  brought  against  the  drawers  and  indoraer  of  a  lull 
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jointlj,  under  a  law  of  Mississippi  adopted  hj  a  rule  of  the  district  court  of  the 
United  State.<.  ^Peld,  that  the  court  could  grant  leave  to  enter  a  noL  pros. 
against  the  drawers,  the  indorser  having  pleaded  severally.  McAfee  v.  Dore^ 
«Mi,  5  H.  63 xvi.  800. 

4.  The  question,  whether  a  •  nolL  pros,  may  be  entered  against  one  or 
more  defendants,  in  an  action  on  a  joint  and  several  bond,  is  a  matter  of  prac- 
tice, to  be  decided  upon  considerations  of  policy  and  convenience.  JUnor  v. 
Meckanies*  Bank  of  Alexandria,  1  P.  46 . . . .  vii.  445. 

5.  The  defendants  having  severed  in  their  pleadings,  and  no  right  to  contri- 
bution being  affected,  a  nol  pros,  entered  after  judgment  against  the  sureties, 
as  to  the  principal  obligor,  was  held  regular.     lb. 

6.  In  Mississippi,  suits  on  written  promises  of  copartners,  may  be  brought 
against  one  or  more  of  them,  and  if  three  are  sued,  and  one  pleads  and  two 
are  defaulted,  the  plaintiff  may  discontinue  against  the  one  who  defends,  and 
take  a  judgment  by  default  against  the  others.  Amis  v.  Smith,  16  P.  803 
...  .xiv.  811. 

7.  If  the  plaintiff  discontinue  as  to  one  count,  the  rights  of  the  parties  under 
the  other  counts  are  unaffected.     Hughes  v.  Moore,  7  C.  176 . . . .  iL  506. 

8.  A  judgment  by  default  in  an  action  of  debt  upon  prombsory  notes,  is 
final,  and  the  lien  of  the  judgment  attaches  upon  its  rendition.  Clements  v. 
Berry,  11  H.  898 . . . .  xviii.  660. 

9.  Where  the  regular  term  began  on  the  8d  Monday  in  April,  and  the  court 
rontinued  to  sit,  de  die  in  diem,  until  the  16th  of  May,  when  it  adjourned  to 
the  4th  Monday  of  June ;  held,  that  a  defendant,  against  whom  an  office  judg- 
ment had  been  entered  on  the  16th  of  May,  had  a  right,  under  the  laws  and 
practice  of  Virginia,  to. appear  at  the  adjourned  session,  and  have  the  default 
9et  aside,  on  giving  special  bail,  and  pleading  issuably.  Mechanic^  Bank  of 
Alexandria  v.  Withers,  6  W.  106. . . .  v.  24. 

10.  As,  by  the  law  of  Mississippi,  a  joint  promise  on  negotiable  paper, 
makes  a  several  as  well  as  a  joint  liability  to  action,  the  plaintiff,  in  an  action 
against  two  or  more  jointly,  may,  by  leave  of  the  court,  discontinue  against  all 
but  one,  and  take  judgment  against  him  alone,  though  the  defendants  plead 
jointly.     Coffee  v.  Planters'  Bank  of  Tennessee,  18  H.  188 ....  xix.  454. 

11.  And  where  such  a  judgment  was  rendered  on  a  count  for  money  had 
and  received,  and  no  objection  was  taken  in  the  court  below,  upon  a  writ  of 
error,  it  was  intended,  in  support  of  the  judgment,  that  the  liability  of  the  de- 
fendant arose  out  of  negotiable  paper,  and  so  was  several  as  well  as  joint.  lb, 

12.  Where  a  set  of  picas  are  all  applicable  to  the  first  count,  which  was 
> truck  out  after  the  issues  thereon  were  made  up,  and  the  second  count  was  not 
answered,  it  was  regular  to  give  judgment  for  the  plaintiff  for  want  of  a  plea. 
Began  v.  Boss,  18  H.  178 xix.  451. 

EXEOUTORS,  &c  A.  8. 

L    INQUIRT  AS  TO  DAMAGES. 

i.  Where  the  action  is  brought  for  a  sum  certain,  or  which  may  be  rendered 
t:ertain  by  computation,  judgment  for  the  damages  may  be  entered  by  the  court 
without  a  writ  of  inquiry.     Benner  v.  Marshall,  1  W.  215 . . .  .iii.  526. 
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2.  As  by  the  laws  of  Louisiana,  questions  of  fact  in  civil  cases  are  tried  b} 
the  court,  unless  either  of  the  parties  demands  a  jury,  in  an  a^ion  of  debt  on 
a  judgment,  the  interest  on  the  original  judgment  may  be  computed  and  make 
part  of  the  judgment  in  Louisiana,  without  a  writ  of  inquiry  and  the  interven- 
tion of  a  jury.    Mayhew  v.  Thatcher ^  6  W.  129 ....  v.  36. 

3.  Upon  executing  a  writ  of  inquiry  in  Virginia,  in  an  action  of  assumpsit 
upon  a  promissory  note,  it  is  necessary  to  produce  a  note  corresponding  with 
that  declared  on,  but  it  is  not  necessary  to  prove  the  signature.  Skeehy  v. 
MandevtUe,  7  C.  208 . . .  .iL  514. 


m.    PRACTICE  m  LOUISIANA 

1.  If  a  case,  which  in  its  nature  and  objects  is  a  suit  in  equity,  is  removed 
from  a  state  court  of  Louisiana  to  the  circuit  court  of  the  United  States^  it 
must  be  proceeded  with,  by  the  latter  court,  like  other  cases  in  equity ;  and  it 
must  be  brought  here  on  appeal,  not  by  a  writ  of  error.  Surgett  v.  Lapitx^ 
8H.48 xvii.  497. 

2.  The  district  court  of  the  United  States  for  Louisiana,  prior  to  the  act  of 
May  26,  1824,  (4  Stats,  at  Large,  62,)  was  required  to  proceed  in  equity  ac- 
cording to  the  same  principles,  rules,  and  usages  as  the  circuit  courts  of  the 
United  States  administered  ;  it  made  no  difference  whether  there  were,  or  were 
not  courts  in  the  State  administering  equity  law.  Livingston  v.  Story,  9  P.  63? 
. . . .  xi.  508. 

3.  That  act  is  broad  enough  to  have  adopted  the  equity  practice  and  modes 
of  proceeding  of  the  district  courts  of  the  State,  if  there  had  been  any ;  but, 
as  there  were  none,  that  act  had  no  application  to  equity  cases.     Ih, 

4.  Chancery  practice  does  prevail  in  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana,  and  a  complainant  has  a  right  to  proceed  in  ac- 
cordance with  the  rules  prescribed  by  this  court  for  the  practice  in  equity  of 
the  circuit  courts,  and  where  they  are  silent,  according  to  the  practice  of  the 
high  court  of  chancery  in  England.     Gaines  v.  B^f,  15  P.  9. . .  .xiv.  5. 

5.  The  courts  of  the  United  States  in  Louisiana  are  governed  by  the  rules 
of  practice  in  equity  promulgated  by  this  court  under  the  act  of  congress  of 
May  8,  1792,  §  2,  (1  Stats,  at  Large,  276.)  Story  v.  lAvingston,  13  P.  359 
....xiii.  196. 

6.  The  practice  of  the  circuit  court  of  the  United  States  for  Louisiana,  as  to 
giving  reasons  for  a  judgment  and  as  to  the  form  and  effect  of  verdicts,  is  gov- 
erned by  the  acts  of  congress  and  the  rules  of  the  common  law,  and  not  by  th»' 
laws  of  the  State.    Parks  v.  ISimerj  12  H.  39 ... .  xix.  18. 

7.  A  petition  having  been  presented  to  a  probate  court  in  Louisiana,  and 
thence  transferred  by  consent  to  a  district  court  of  the  same  State  ;  Hdd^  that, 
as  the  petition  charged  the  defendant  with  mal-administration  of  a  succession, 
the  district  court  had  jurisdiction.  Foumiquet  v.  Perkins^  7  H.  160. • .  .xvii. 
70. 

8.  To  maintain  a  petitory  action  for  land,  in  the  circuit  court  of  the  UnittHl 
States  for  Louisiana,  the  plaintiff  must  have  the  legal  in  contradistinction  to  the 
equitable  title ;  and  if  he  has  only  purchased  a  right  to  enter  the  lands,  and 
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has  taken  out  a  patent  in  the  name  of  his  vendor,  he  cannot  recover  on  that 
itle.     GUmer  v.  Potndexierj  10  H.  257 xviii.  888. 

9.  A  petition  to  a  parish  court,  in  Louisiana,  for  an  injunction,  which  has 
been  abandoned  and  discontinued,  will  not  enable  the  court  to  take  jurisdiction 
upon  the  answer  of  the  defendant  afterwards  filed,  and  decree  the  property  in 
question  to  the  defendant     SheUon  v.  Tiffioy  6  H.  163. ..  .xvi.  643. 

10.  A  violation  of  the  contract  by  the  plaintiff  cannot  be  set  up  by  the  de- 
fendant at  the  trial,  unless  it  is  averred  in  the  answer,  according  to  Louisiana 
practice.     Wilcox  v.  Huta,  13  P.  878 xiii.  211. 

11.  Where  a  record  from  the  district  court  for  Louisiana,  contained  no  bill 
of  exceptions  touching  any  instruction  to  the  jury — Hdd^  that  even  if  all  the 
evidence  on  which  the  jury  passed  had  been  in  tlTe  record,  this  court  could  not 
examine  the  correctness  of  the  verdict.  Parsons  v.  Bedford^  3  P.  438 ....  viii. 
474. 

12.  In  an  action  against  a  sheriff  for  taking  property  of  the  plaintiff,  on  an 
execution  against  a  third  person,  in  Louisiana,  it  is  error  to  strike  out  of  the 
answer  an  allegation  that  the  property  was  conveyed  to  the  plaintiff  by  the 
execution  debtor  to  defraud  his  creditors.  HoTsey  v.  Buchanan^  16  P.  215 .... 
xiv.  258. 

13.  In  Louisiana,  where  the  judge  passes  on  both  fact  and  law,  if  a  jury 
trial  is  not  claimed,  the  proper  practice  is,  for  the  judge  to  insert  in  the  record 
the  facts  found  by  him,  and  this  court,  on  a  writ  of  error,  must  treat  such  facts 
as  conclusively  settled,  and  consider  the  law  arising  thereon,  as  upon  a  case 
stated.     United  States  v.  King,  7  H.  833 xvii.  425. 

14.  Under  the  practice  in  Louisiana,  it  is  not  proper  to  spread  upon  the  rec- 
ord any  other  evidence  than  what  relates  to  the  points  of  law  raised  at  the 
trial,  and  intended  to  be  reviewed  on  error ;  and  this  court  will  intend  that  the 
record  contains  all  the  evidence  which  bore  on  those  points.  Arthurs  v.  Hart, 
17  H.  6 xxi.  338. 

15.  In  a  trial  at  law  in  the  circuit  court  for  Louisiana,  it  is  regular  and 
proper  to  refuse  to  allow  the  clerk  to  take  down  the  oral  and  documentary 
evidence ;  for  no  use  could  be  made  of  it,  as  thore  can  be  no  appeal.  Phillips 
v.  Preston^  5  H.  278 xvi.  396. 

16.  When  a  case  comes  here  by  a  writ  of  error  to  the  circuit  court  in  Louis- 
iana, and  it  appears  that  the  whole  case,  both  upon  the  law  and  the  fact,  was 
submitted  to  the  judge  without  a  jury,  the  admission  or  rejection  of  evidence 
merely,  though  excepted  to,  cannot  be  assigned  for  error.  Weems  v.  George^ 
13  H.  190....xix.  458. 

17.  If  a  case  at  law  in  Louisiana,  is  submitted  to  the  judge  without  a  jury, 
and  no  exception  is  taken  to  any  ruling  on  any  matter  of  law,  the  finding  is 
conclusive,  and  the  judgment  must  be  affirmed  on  error.  Bond  v.  Brown^  12 
H.  254.... xix.  121. 

18.  A  writ  of  error  having  brought  up  a  record  from  the  district  court  for 
Louisiana*  in  which  it  appeared  that  the  law  and  fact  were  submitted  to  the 
court,  and  the  testimony  was  all  sent  up  in  the  record — Held^  1.  That  the  7th 
amendment  of  the  constitution  of  the  United  States  did  not  prevent  parties 
from  waiving  their  right  to  a  trial  by  jury.  2.  That  this  could  not  be  treated 
as  an  appeal,  nor  was  there  any  bill  of  exceptions  so  as  to  raise  questions  of 
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law  upon  the  record.  8.  That,  in  the  actual  state  pf  this  evidence,  the  oooTt 
would  entertain  jurisdiction,  but  without  intending  to  make  a  precedent  for 
such  mode  of  proceeding.     Potbotis  v.  Armor ^  8  P.  418 ... .  viii.  467. 

19.  Under  the  practice  of  the  district  court  of  the  United  States  for  Louis- 
iana, a  summary  judgment  against  a  surety  on  an  appeal  bond  is  valid. 
Hiriart  v.  Ballon,  9  P.  156 xi.  819. 

21.  The  obligor,  becoming  a  security,  submitted  himself  to  be  governed  bjr 
the  rule  of  the  court,  and  had  no  right  to  a  trial  by  jury-     Jh. 

Erbob,  F.  18, 19. 


PRAYER. 

Equity,  B.  b.  3 ;  Ebbob,  I. ;  Exobptions,  B.  ;  Fraotiob,  IL  Q.  4. 


PRE-EMPTIONS. 
Public  Lands  of  thk  United  States,  IQ.  C 


PRESroENT. 
Constitutional  Law,  G.  2. 


PRESUMPTIONS. 

Evidence,  B.  2 ;  Jury,  D.  1 ;  Payment,  B. 

1.  Circumstances  may  justify  a  presumption  of  a  grant,  though  the  statate 
of  limitations  does  not  afford  a  bar.  Ewing^s  Lessee  v.  Burnet,  11  P.  41 ... . 
xii.  328. 

2.  Circumstances  which  will  justify  the  jury  in  presuming  a  grant.  Z^Ui'* 
Lessee  v.  Eckertj  4  H.  289 . . .  .xvi.  118. 

3.  After  a  long  possession  in  severalty,  a  deed  of  partition  may  be  pre- 
sumed.   Hephum  v.  Auld,  5  C.  262 . . . .  ii.  251. 

4.  What  circumstances  may  be  sufficient  presumptive  proof  of  the  execatlon 
and  delivery  of  a  lost  deed.  Sicard^s  Lessee  v.  Davis;  Same  v.  CeeUi  6  P. 
124 X.  59. 

5.  A  conveyance  of  land,  as  well  as  a  grant  of  an  incorporeal  hereditament, 
may  be  presumed  from  long  possession ;  but  if  such  possession,  and  its  drcnm- 
stances,  are  consistent  with  the  presumption  that  a  less  estate  than  a  fee  was  its 
cause,  a  fee  will  not  be  presumed  to  have  belonged  to  the  party  in  possesskw. 
Ricard  v.  Williams,  7  W.  59 . . .  .V.  221. 

6.  Though  a  disseisor  cannot  qualify  his  own  wrong,  yet,  in  coDsidering  the 
question  whether  a  person  is  in  by  title,  presumed  from  long  possession  to  have 
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been  made  to  him  bj  the  owner  of  the  hmd,  the  claims  aocompanying  that  poe* 
session  are  very  material.    Ih, 

7.  On  demurrer  to  the  declaration^  a  release  cannot  be  presumed  fix>m  lapse 
of  time.     Walden*s  Lessee  v.  Orates  JSeirSj  14  P.  147 . . .  .ziiL  894. 

8.  The  deposit  of  earth  upon  a  water  lot  below  high-water  mark,  so  as  to  fit 
it  for  occupation  and  use,  followed  bj  the  erection  of  a  wharf  and  warehouse 
thereon,  together  with  the  possession  of  the  adjacent  upland  lot  for  more  than 
forty  years,  present  a  strong  ground  to  presume  a  true  title.  Watkins  v.  Bbl- 
man,  16  P.  25 xiv.  174. 

9.  Orcumstances  from  which  a  grant  of  land  may  be  presumed.  Robinson 
V.  Mnor,  10  H.  627 .. .  .XTiiL  628. 

10.  A  lawful  partition  by  judicial  decree  among  tenants  in  common,  under 
which  the  demandant  has  received  her  legal  share  of  her  fathei^s  lands,  cannot 
be  presumed,  as  against  the  demandant,  from  lapse  of  tune,  and  acquiescence, 
and  the  destruction  of  the  records  of  the  court  having  jurisdiction  to  make  such 
partitions,  if  the  demandant  was  married  while  under  age,  and  continued  under 
coverture  until  a  short  time  before  action  brought  WecUh/srhsad's  Lessee  v. 
BasherviUe,  11  H.  829. . .  .xviii.  647. 

11.  Circumstances  which  will  authorize  a  juiy  to  presume  the  existence  of  a 
from  a  patentee  to  use  his  invention.    M^  Oktrg  v.  Kingslandy  1  H.  202 

.  .ziv.  567. 


PRINCIPAL  AND  SURETY. 

SUBSTT. 


PRIORITY  OP  PAYMENT  OP  THE  UNITED  STATES. 

A    IN  WHAT  CASES,  401. 

B.    HOW  WORKED  OUT,  AND  ITS  EFFECT  ON  THIRD  PERSONS,  40«,. 

A    IN  WELAT  CASES. 

1.  Under  the  act  of  March  8, 1797,  §  5,  (1  Stats,  at  Large,  515,)  the  United* 
States  are  entitled  to  a  priority  of  payment,  but  not  to  a  Hen.  United  States  v. 
^ooe,3C.  73....i.  581. 

2.  Mere  inability  to  pay  aU  his  debts  does  not  bring  a  debtor  within  this  act. 
Ih. 

3.  The  assignment  mentioned  therein  is  of  aU  the  property  of  the  debtor, 
leaving  him  in  a  state  equivalent  to  technical  insolvency.     Tb, 

4.  The  5th  section  of  the  act  of  the  3d  of  March,  1797,  (1  Stats,  at  Large, 
512,)  giving  a  preference  to  the  United  States  in  cases  of  insolvency,  is  not  con* 
fined  to  persons  accountable  for  public  money,  but  extends  to  debtors  of  the 
United  States  generally.     United  States  v.  Fisher,  2  C.  358 i.  496. 

34* 
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5.  Congress  has  power  to  make  such  a  law.    lb. 

6.  An  attachment  of  iiinds  at  the  suit  of  a  private  person  is  not  defeated  hf 
a  subsequent  attachment  at  the  suit  of  the  United  States.  BecuUm  y.  Farmai 
Bank  of  Delaware,  12  P.  102. . .  .xii.  655. 

7.  Under  the  acts  of  March  3,  1797,  (1  Stats,  at  Large,  515,  §  5,)  and 
March  2,  1799,  (1  Stats,  at  Large,  677,  §  65,)  the  insolvency  necessary  to  give 
the  United  States  a  priority  must  be  a  legal  insolvency,  and  not  a  mere  failure 
or  inability  to  pay  debts.    Prince  v.  Bartlett,  8  G.  431 . . .  .iii.  207. 

8.  The  fiflh  section  of  the  act  of  the  3d  of  March,  1797,  (1  Stats,  at  Large, 
515,)  giving  a  priority  of  payment  to  the  United  States,  out  of  the  efiects  of 
their  debtors,  did  not  apply  to  a  balance  adjusted  at  the  treasury  after  the  act 
was  passed,  although  one  debt  was  previously  contracted.  United  States  v. 
Bryony  9  C.  874. . .  .liL  389. 

9.  In  the  distribution  of  a  bankrupt's  effects  in  this  country,  the  United  States 
are  entitled  to  a  preference,  although  the  debt  was  contracted  by  a  foreigner  in 
a  foreign  country ;  and  although  the  United  States  had  proved  their  debt  under 
the  commission  of  bankruptcy,  and  had  voted  for  an  assignee.  HarriMon  v. 
Sterry,5  C.  289. ..  .ii.  267. 

10.  One  partner  being  indebted  to  the  United  States,  and  the  firm  being  in- 
solvent, having  assigned  all  its  property  for  the  benefit  of  its  creditors,  the 
United  States  have  no  right  to  priority  of  payment  out  of  this  fund,  under  the 
65th  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large,  676.)  United 
States  V.  Bdcky  8  P.  271 xi.  96.  < 

11.  Under  the  5th  section  of  the  act  of  March  3,  1797,  (1  Stats,  at  Large, 
515,)  giving  a  right  of  priority  of  payment  to  the  United  States  in  certain  cases, 
a  corporation  may  be  included  under  the  word  person.  BeasUm  v.  Farmer^ 
Bank  of  Delaware,  12  P.  102 . . .  .xii.  655. 

1 2.  Tlie  filing  of  a  bill,  and  the  appointment  of  receivers,  the  purpose  of  the 
suit  being  merely  to  collect  a  debt,  do  not  amount  to  such  a  transfer  of  the 
property  of  the  debtor  as  is  contemplated  by  that  act.    Ih. 

13.  Under  the  act  of  March  3,  1797,  (1  Stats,  at  Large,  512,)  which  is  not 
controlled  by  the  act  of  March  2,  1799,  §  65,  (1  Stats,  at  I^u^,  676,)  the  pri- 
ority of  the  United  States  in  case  of  a  general  assignment  by  their  debtor,  com- 
prehends a  bond  for  duties  executed  before  the  assignment,  but  payable  afier- 
wards.     United  States  v.  &cde  Bank  of  North  GaroUna^  6  P.  29 ...  .x.  12. 

14.  The  word  insolvency,  mentioned  in  the  duty  act  of  1790,  c  35,  §  45, 
(1  Stats,  at  Large,  169,)  and  repeated  in  the  act  of  1797,  §  5,  (1  Stats,  at 
Large,  515,)  and  of  1799,  §  56,  (1  Stats,  at  Large,  676,)  means  a  legal  insol- 
vency, which,  whenever  it  occurs,  the  right  of  preference  arises  to  the  United 
States  as  well  as  in  other  specified  cases  to  which  the  acts  of  1797  and  1799 
have  extended  the  cases  of  insolvenc^^.  ITiehtsson  v.  Smith,  2  W.  396 .. .  iv. 
150. 

15.  But  if  before  the  right  of  preference  has  accrued  to  the  United  States, 
the  debtor  has  made  a  bond  fide  conveyance  of  his  estate  to  a  third  person,  or 
has  mortgaged  it  to  secure  a  debt,  or  if  his  property  has  been  seiised  under  an 
execution,  the  property  is  devested  out  of  the  debtor,  and  cannot  be  made  liable 
to  the  United  States.     lb. 

16.  A  judgment  gives  the  judgment<u*editor  a  lien  on  the  debtor's  lands, 
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and  a  preference  over  all  subsequent  judgment-creditors.  But  tbe  law  defeats 
the  preference  in  fitvor  of  the  United  States  in  the  cases  specified  in  the  act  of 
1799.     Ih. 

17.  The  United  States  are  not  entitled  to  priority  over  other  creditors,  under 
the  act  of  1799,  §  65,  upon  the  ground  of  the  debtor  having  made  an  assign- 
ment for  the  benefit  of  creditors,  unless  it  is  proved  that  the  debtor  has  made 
an  assignment  of  all  his  property.  United  States  v.  Howlandy  4  W.  108 ... . 
iv.  360. 

18.  Where  the  deed  of  assignment  conveys  only  the  property  mentioned  in 
the  schedule  annexed,  and  the  schedule  does  not  purport  to  contain  all  the 
property  of  the  party  who  made  it,  the  onus  prohcmdi  is  thrown  on  the  United 
States,  to  show  that  the  assignment  embraced  all  the  property  of  the  debtor. 
lb. 

B.    HOW  WORKED  OUT,  AND  ITS  EFFECT  ON  THIRD  PERSONS. 

1.  Under  the  act  of  March  2, 1799,  §  65,  (1  Stats,  at  Large,  676,)  the  priority 
of  the  United  States  is  a  right  to  prior  payment  out  of  the  funds  in  the  hands 
of  the  assignees,  and  does  not  prevent  the  property  assigned  from  vesting  in 
them,  nor  does  it  afiect  a  mortgage  of  part  of  the  debtor's  property  made  to 
secure  a  bond  Jide  debt  Oonard  v.  AUantie  Bis,  Co.  of  New  Tork^  1  P.  886 
vii.  637. 

2.  Under  the  65th  section  of  the  collection  act  of  March  2,  1799,  (1  Stats. 
at  Large,  676,)  if  the  assignees  of  an  insolvent  debtor  have  notice  of  a  claim 
of  the  United  States,  they  are  not  protected  by  an  order  of  a  state  court  to 
distribute  the  fiinds  to  other  creditors.  Field  v.  United  States,  9  P.  182 .... 
xi.  827. 

8.  If  any  of  the  property  comes  to  their  hands  subject  to  liens,  they  must 
be  satisfied  out  of  that  property,  not  out  of  the  general  fund.    lb. 


PRIVATEER. 

Capture. 

1.  Under  the  act  of  June  14, 1797,  (1  Stats,  at  Large,  520,)  it  was  unlawful 
for  citizens  of  the  United  States  to  cruise  against  Spain,  under  a  commission 
from  one  of  the  new  South  American  States.  The  BeUo  Corrunes,  6  W. 
152.... V.  44. 

2.  Collusive  captures  and  violations  of  the  revenue  laws,  committed  by  a 
private  armed  vessel,  are  a  breach  of  the  condition  of  the  bond  given  by  the 
owners,  under  the  prize  act  of  June  26,  1812,  §  8,  (2  Stats,  at  Large,  759.) 
Greeletf  v.  United  States,  8  W.  257 v.  406. 

3.  If  such  breach  appear  on  demurrer  the  defendants  are  not  entitled  to  a 
bearing  in  equity  under  the  26th  section  of  the  judiciary  act.     lb. 
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PRIVITY  OP  ESTATR 
Uses. 


PRIZE. 
Admibaltt;  Captubb. 


PROBABLE  CAUSE. 
GAPTintB,  F. ;  Evidxnob,  B.  ;  Law  or  Nations,  C.  ;  Rktbnub  Laws,  A  2 ;  F.  1 


PRO  CONPESSO. 
Equity,  C.  12. 


PROCESS. 

Ck>UBTB  or  THB  Ukited  Statbs,  B.  ;  JuBisDiOTXON,  F. ;  Laws  or  thb  sKmAi 

States,  A;  Pbactiob,  L  A  1 ;  XL  A 


PROCHEIN  AML 

1.  The  husband  may  be  the  prochein  ami  of  the  wife,  on  a  bill  in  eqnitf  in 
which  he  has  no  interest.    Bein  v.  Heathy  6  H.  228 . .  •  .zvi.  663. 

2.  A  prochein  ami  cannot  accept  a  release  not  conformable  to  the  decree. 
Morris  y.  ffarmef't  Sein^  Leisee,  7  P.  554. . .  .x.  558. 


PROPERT. 

PLBADIKa,  E. 


PROFITS. 
Damages. 


PROHIBITION— PXJBLIC  GRANTS.  406 


PROHIBITION. 

This  court  has  not  power,  hj  a  writ  of  prohibition,  to  revise  the  proceedingi 
of  the  district  court    JEx  parte  Cfkrisiy,  3  H.  292 ....  xv.  451. 

Jttrisdiction,  C.  2. 


PROTEST. 
Bills,  &c.  E.  F.  5 ;  Evidenob,  H.  ;  Notaby. 

1.  The  statute  of  Mississippi,  making  the  official  act  of  a  notary,  certified 
under  his  hand,  and  attested  by  his  notarial  seal,  evidence  of  certain  matters, 
refers  to  what  is  commonly  called  the  protest,  that  is,  a  certificate  in  writing 
made  and  signed  by  the  notary,  and  bearing  his  official  seal,  declaring  the  acts 
done  by  him,  and  not  to  any  previous  record.  Brandon  v.  LoftuSj  4  H. 
127 xvi.  48. 

2.  The  statute  of  Mississippi,  as  to  protesting  inland  bills,  does  not  take 
away  the  action  at  common  law  without  a  protest,  but  gives  an  additional 
remedy,  in  which  damages  may  be  recovered,  with  a  protest  BaUetf  v.  Dazier, 
6H.  23 xvL687. 

8.  A  verbal  protest  against  the  illegal  exaction  of  duties  is  sufficient 
SwarhDoui  v.  GiJum.  8  H.  110. . •  .xv.  824. 


PUBLIC  ACCOUNTS. 

BB0SIVBB8  AHD  DlSBUBSSBS  OF  PUBLZO  MOKBT. 


PUBLIC  ACTS,  RECORDS,  AND  JUDICIAL  PROCEED 

INGS. 

CoHBTiTUTiONAL  La w,  E. ;  Eyidbnob,  G.  S. 


PUBLIC  GRANTa 
Constitutional  Law,  J. ;  Corporations,  D.  1. 

1.  Rules  of  construction  of  public  grants,  especially  those  made  to  corpo^-a- 
tlons,  in  derogation  of  common  right  Ohio  Life  Insurance  and  TVtut  Obm- 
pan^  V.  Debolt,  16  H.  416 xxi.  230. 

2.  A  stipulation,  by  the  legislature*  that  no  court  shall  authorize  another 
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ferry,  does  not  prevent  the  power  to  license  another  from  being  conferred  on 
the  government  of  a  citj,  by  a  subsequent  act  of  the  legislature.  Fanning  v. 
Cfregoire,  16  H.  524 ... .  xxi.  284. 

3.  If  a  grant  of  a  ferry  right  by  a  State  fairly  admits  of  two  interpretations, 
that  shall  be  selected  which  least  restricts  the  public  rights.  JUilU  v.  &.  Clair 
County,  8  H.  569 xvii.  707. 


PUBLIC  LANDS  OF  THE  UNITED  STATES. 

L  TITLES  OF  THE  UNITED  STATES  TO  THE  PUBLIC  LANDS, 
AND  THEIR  POWERS  AND  REAiEDIES  IN  REFERENCE 
THERETO,  407. 

• 
IL    PROCEEDINGS   OF  THE  UNITED   STATES  IN  THE  RESERVA- 
TION,  SURVEY,  AND  DISPOSAL  OF  THEIR  PUBLIC  LANDS, 
409. 

1.  RESEBYATION. 

2.  8UBYET. 

8.   8ALB   OB  OTHBB  DISPOSAL* 


nL  RIGHTS  ACQUIRED  BY  PIffVATE  PERSONS,  AND  BODIE& 
POLITIC,  AGAINST  THE  UNITED  STATES  OR  THEIR 
GRANTORS,  410. 

A.  BY  ENTRY  AND  SURVEY,  410. 

B.  BY  PATENT,  411. 

C.  BY     LEGISLATIVE    GRANT,    OR    CONFIRMATION,   OPERATING 

DIRECTLY,  OR  THROUGH  THE  ACTION  OF  THE  LAND-OFFICE, 
OR  OF  COMMISSIONERS,  AND  HEREIN  OF  PRE-EMPTION 
RIGHTS  AND  FLOATING  WARRANTS,  412. 

1.  DIBEOT   LBGI8LATITE   6BANTS   AND   OOXFIBICATIOKS. 

2.  GBANTS   AND    OONFIBMATIONS  THBOUOH  THE   ACTION   OF  SOUS 

BOABD    OB   OFFIOEB. 

3.  PBE-EBCPTION   BIGHTS,  AND   FLOATING   WABBANTS. 

D.  BY  TREATY  WITH  A  FOREIGN  NATION,  AND  PROCEEDINGS  IN 

CONSEQUENCE  THEREOF,  416. 

a.  OF  THE  POWEBS  OF  AGENTS  OF  FOBEIGN  NATIONS   TO   MAKE  TITLES 

AND  DO  ACTS  CONCEBNING  THEM. 

b.  OF  THE  EVIDENCE  OF  THEIB  ACTS. 

0.  OF  COMPLETE  TITLES,  AND  HEREIN  OP  THE  NATURE  AND  SOURCES  OF 

SUCH  TITLES  TO  LANDS  LYING  WITHIN  TERRITORY  CEDED  BY 
FOREIGN  NATIONS  TO  THE  UNITED  STATES,  AND  OF  THE  PERFORM- 
ANCE  OF  CONDITIONS. 
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d.   OF  INCHOATE  TITLES. 

1.  NATURE  AND    SOURCES    OF  THESE   TITLES,  AND    CONTROL  OF   THE 

POLITICAL   POWER   OYER   THEIR   REMEDIES. 

2.  REMEDIES     PROVIDED     BT     THE     UNITED     STATES     AS     RESPECTS 

JURISDICTION,     PARTIES,    SUBJECT-MATTER,    AND    MODES    AND 
FORMS    OF  PROCEEDING. 

3.  LIMITATIONS    OF  REMEDIES. 

4.  WHAT   ACTS    OF  AGENTS    OF  FOREIGN  NATIONS   GAVE    INCHOATE 

TITLES,   AND   TO    WHAT   SUCH   TITLES   EXTENDED. 

5.  WHAT  ACTS   GAVE   NO   TITLE. 

6.  OF  THE  RELEASE,  SURRENDER  OR  FORFEITURE  OF  SUCH  TITLES, 

AND   HEREIN    OF   CONDITIONS. 

7.  OF  LEGISLATIVE  ACTS   OF   CONFIRMATION,  OF  SUCH  TITLES   OPE- 

RATING  DIRECTLY   OR   THROUGH    COMMISSIONERS. 

IV.    CONFLICTING  CLAIMS  OF  INDIVIDUALS  TO  PUBLIC  LANDS, 

430. 

A.  CONFLICTING  CLAIMS  TO   LEGAL  TITLES  ACQUIRED  BY  DIF- 

FERENT PERSONS  FROM  THE  UNITED  STATES  ALONE,  OR 
FROM  THEM  AND   A   STATE   OR  A  FOREIGN  GOVEHNMKNT, 

430. 

B.  CONFLICTING    CLAIMS    TO    EQUITABLE    TITLES     THUS     AC- 

QUIRED, 431. 

C.  OF  THE  EQUITABLE  TITLES  THUS  ACQUIRED  BY  ONE,  AND 

THE  LEGAL  BY  ANOTHER,  483. 

D.  CONFLICTING  RIGHTS  AND  CLAIMS  WHICH  ARE  OR  ARE   NOT 

FIXED  AND  SETTLED  BY  THE  LEGISLATIVE  POWER,  OR 
BY  COMMISSIONERS  OR  OTHER  OFFICERS  UNDER  THE 
AUTHORITY  OF  CONGRESS,  AND  NOT  THE  SUBJECT  OF 
JUDICIAL  INQUIRY,  438. 


L     TITLES  OF  THE  UNITED  STATES  TO  THE  PUBLIC  LANDS,  AND 
THEIR  POWERS  AND  REMEDIES  IN  REFERENCE  THERETO. 

Trkaties,  A.  4. 

1.  Congress  alone  has  authority  to  make  and  authorize  appropriations  of  the 
public  lands.     United  States  v.  Fttzgercddy  15  P.  407 . . .  .xiv.  128. 

2.  The  question,  whether  a  title  to  a  portion  of  the  public  lands  has  passed 
from  the  United  States,  must  depend  exdusivelj  upon  the  laws  of  the  United 
States ;  when  it  has  passed,  it  then  becomes  subject  to  state  laws.  WUcox  v. 
Jackion^  13  P.  498 . . .  .xiii.  266. 

3.  The  power  of  congress  to  "  dispose  of"  the  put  lie  lands  is  not  limited  to 
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sales  thereof;  they  maj  be  leased.     United  StcUes  v.  Gratiai,  14  P.  526.... 
ziii.  644. 

4.  Congress  has  the  sole  power  to  declare  the  e£fect  and  the  precedence  of 
titles  to  the  public  lands  emanating  from  the  United  States.  Bagnell  y.  Broi' 
erick,  18  P.  436. . .  .xiii.  235. 

5.  Under  the  act  of  congress  of  March  3,  1807,  (2  Stats,  at  Large,  448,)  tlie 
President  had  power  to  grant  a  license  for  one  year  to  smelt  lead  at  the  mines 
in  the  State  of  Illinois,  reserving  a  rent  in  kind,  and  stipulating  for  certain  privi- 
leges connected  therewith.     United  StcUes  v.  Gratiot^  14  P.  526. . .  .xiii.  644. 

6.  The  mere  possession  of  public  land  is  no  title  against  a  grantee  under  the 
United  States.    Burgess  v.  Gray,  16  H.  48 . . .  .xxi.  25. 

7.  The  grant  of  lands  in  Florida  by  the  king  of  Spain  to  the  duke  of  Alagon, 
whether  it  takes  date  from  the  royal  order  of  December  17,  1817,  or  from  the 
grant  of  February  6, 1818,  and  whether  the  title  was  held  by  him  or  his  assign<'e, 
is  annulled  by  the  treaty  between  the  United  States  and  the  king  of  Spain, 
signed  February  22,  1819,  by  virtue  of  the  declaration  to  that  effect,  made  by 
the  President  of  the  United  States,  on  presenting  the  treaty  for  an  exchange 
of  ratifications,  and  assented  to  by  the  king  in  writing,  and  again  ratified  by  tlie 
senate  of  the  United  States.     I}oe  v.  Braden,  16  H.  635 . . .  .xxi.  327. 

8.  Whether  the  king  of  Spain  had  power  thus  to  annul  a  grant,  is  a  ques- 
tion foreclosed  in  every  judicial  tribunal  of  the  United  States,  by  the  action 
of  the  President  and  senate,  treating  with  him  as  having  that  power.    lb. 

9.  The  royal  title  to  lands,  laying  near  forts,  in  Florida,  examined.  MUM 
V.  United  States,  15  P.  52. . .  .xiv.  24. 

10.  It  is  an  offence  against  the  act  of  March  2,  1831,  (4  Stats,  at  Large, 
472,)  if  one  cuts,  with  intent  to  appropriate  to  his  own  use,  oak  or  ^hickoiy 
trees  on  the  public  lands  of  the  United  States.  United  States  v.  Briggs,  9  H. 
351....xviii.  172. 

11.  The  United  States  having  received  the  cession  of  the  lands  northwest 
of  the  Ohio  River,  not  only  in  trust  for  the  Virginia  troops  on  the  continental 
establishment,  but  also  for  the  use  and  benefit  of  the  members  of  the  confed- 
eration, have  the  right  to  prescribe  the  time  within  which  Virginia  military 
wan'ants  might  be  located,  and  to  annex  conditions  to  the  extension  of  the 
time.     Jackson  v.  Clark,  1  P.  628 . . . .  vii.  736. 

12.  Construction  of  certain  acts  of  assembly  of  Virginia  concerning  lands 
northwest  of  the  Ohio  River,  namely  ;  the  act  of  1783,  ceding  the  lands  to  the 
United  States ;  another  act  of  1783,  for  surveying  and  apportioning  the  lands 
granted  to  the  Illinois  regiment,  and  an  act  of  1790,  an  amendment  thereof; 
an  act  of  1790,  for  surveying  and  locating  lands  granted  to  George  Rogers 
Clark  and  others.     Hughes  v.  GlarhstjiUe,  6  P.  369 x.  148. 

13.  A  title  to  lands,  derived  solely  from  a  grant  made  by  an  Indian  tribe 
northwest  of  the  Ohio  in  1773  and  1775,  to  private  individuals,  cannot  be 
recognized  in  the  courts  of  the  United  States.  Johnson  and  GrahanCs  Lessee 
V.  M'Jntosh,  8  W.  543 v.  503. 

14.  The  United  States  do  not  own  the  public  quays  on  the  Mississippi  River 
in  the  city  of  New  Orleans,  nor  the  land  made  in  front  thereof  by  accretion. 
New  Orleans  v.  United  States,  10  P.  662 xii.  292. 

Public  Lands  of  the  States,  B.  14. 
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IL    PB0CEEDIH6S  OP  THE  UNITED  STATES  IN  THE  RESERVATION, 
SURVEY,  AND  DISPOSAL  OP  THEIR  PUBLIC  LANDS. 

Infra^  C. 

1.  BESEBYATION.      (CON8Trn7TIONiX   LaW,  C.  2.) 

1.  The  preemption  act  of  May  29, 1830,  (4  Stats,  at  Large,  420,)  having 
forbidden  entries  on  land  appropriated  for  anj  public  purpose — Held,  that  the 
President  hariDg,  under  the  authority  of  congress,  appropriated  a  tract  of 
public  land  to  the  use  of  a  military  post,  it  was  within  the  reservation.  Wilcox 
V.  Jacksariy  18  P.  498 xiii.  266. 

2.  Whenever  a  tract  of  land  has  been  appropriated  to  the  public  use,  it  is 
severed  from  the  map  of  the  public  domain,  and  subsequent  laws  of  sale  are 
not  construed  to  embrace  it^  though  they  do  not  in  terms  except  it.     lb. 

3.  Assuming  that  the  register  and  receiver  of  a  And-office  have  a  lawful 
jurisdiction  to  decide  on  the  facts  of  a  preemption  claim,  if  they  undertake  to 
grant  land,  which  congress  have  declared  shall  not  be  granted,  their  act  is  void. 
lb. 

4.  Under  the  reserve  contained  in  the  cession  act  of  Virginia,  and  under  the 
acts  of  congress,  of  August  10,  1790,  (1  Stats,  at  Large,  182,)  and  of  June  9, 
1794,  (1  Stats,  at  Large,  394,)  the  whole  country  lying  between  the  Scioto 
and  Little  Miami  rivers,  was  subjected  to  the  military  warrants,  to  satisfy  ' 
which  the  reserve  was  made.  Doddridge  v.  Thanq>8on,  9  W.  469 ...  .yu 
136. 

5.  The  territory  lying  between  two  rivers,  is  the  whole  country  from  their 
sources  to  their  mouths  ;  and  if  no  branch  of  either  of  them  has  acquired  the 
name,  exclusive  of  another,  the  main  branch,  to  its  source,  must  be  considered 
as  the  true  river.    lb. 

6.  The  act  of  June  26, 1812,  (2  Stats,  at  Large,  764,)  to  ascertain  the 
western  boundary  of  the  tract  reserved  for  the  military  warrants,  and  which 
provisionally  designates  LudloVs  line  as  the  western  boundary,  did  not  invali- 
date the  title  to  land  between  that  line  and  Roberts's  line,  acquired  under  a 
Virginia  military  warrant,  previous  to  the  passage  of  that  act.    lb. 

7.  The  land  between  Ludlow's  and  Roberts's  line  was  not  withdrawn  from 
the  territory  liable  to  be  surveyed  for  military  warrants,  by  any  act  of  congress 
passed  before  the  act  of  June  26, 1812.    lb. 

8.  Construction  of  different  acts  of  congress,  as  to  the  Virginia  military 
reserve  lands  northwest  of  the  River  Ohio.  Eeynotds  v.  M* Arthur^  2  P.  417 
. . .  .viii.  155. 

9.  The  proviso  contained  in  the  10th  section  of  the  act  of  March  3,  1811, 
(2  Stats,  at  Large,  665,)  reserving  from  sale  tracts  of  land,  the  claim  to  which 
has  been  presented  to  the  recorder,  &c,  does  not  apply  to  an  unsurveyed  claim, 
the  boundaries  of  which  are  not  ascertainable  from  the  calls  in  the  concession. 
Jfenard^M  Heirs  v.  Masteyj  8  H.  293 . . .  .xviL  591. 

10.  A  tract  of  land  within  the  corporate  limits  of  the  city  of  Chicago, 
belonging  to  the  United  States,  having  been  reserved  for  a  fort,  and  public 
buildings  placed  thereon,  a  portion  of  the  tract  was  afterwards  sold,  pursuant 

CUBT.   DIG.  35 
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to  a  plan  on  which  the  whole  tract  was  laid  down,  as  divided  into  lots,  and 
having  streets  laid  out  thereon.  JBidd,  that  it  was  not  within  th&>  corporate 
powers  of  the  city  to  open  these  streets  on  the  land  not  sold  to  private  persons. 
United  Stales  v.  Ghicago,  7  H.  185 ....  xvii.  82. 

11.  In  the  districts  made  by  the  act  of  June  26,  1834,  (4  Stats,  at  Large, 
686,)  lead-mine  lands  were  not  sul)jected  to  sale,  nor  liable  to  be  located  on  bj 
the  preemption  rights.     United  States  v.  Gecar^  8  H.  120. . .  .xv.  328. 

12.  Though  the  10th  section  of  the  act  of  March  3, 1811,  (2  Stats,  at  Large, 
665,)  does  not  reserve  from  sale  lands  claimed  under  Spanish  concessions,  an- 
survejed,  and  the  calls  whereof  do  not  designate  anj  particular  tract,  yet  a 
private  survey  is  sufficient  for  this  end,  as  was  held  in  Stoddard  v.  Chambers, 
2  How.  284.     BieseU  v.  Penrose,  8  H.  317 xvii.  605. 

13.  The  proviso  contained  in  the  act  of  June  15,  1832,  (4  Stats,  at  Large, 
534,)  requiring  the  claimant  of  back  lands  in  Louisiana  to  give  notice  of  bis 
claim  before  proclamation  of  sale  by  the  President,  was  prospective  merely, 
and  did  not  apply  to  a  case  where  proclamation  of  sale  had  been  made  before 
the  passage  of  the  act     Stirgett  v.  Lapice,  8  H.  48 . . . .  xvii.  497. 

2.   SURYBT. 

1.  Under  the  Ist  section  of  the  act  of  April  24, 1820,  (3  Stats,  at  Large, 
566,)  and  the  instructions  of  the  secretary  of  the  treasury,  the  surveyor  gen- 
eral was  bound  to  divide  fractional  sections  into  as  many  half-quarter  sections 
as  practicable,  by  north  and  south,  or  east  or  west  lines,  so  as  to  preserve  the 
most  compact  forms ;  and  if  this  be  not  done,  the  register  cannot  lawfully  sell 
the  land,  and  the  act  of  the  surveyor-general,  in  making  a  different  division,  is 
void.     BroyyrCs  Lessee  v.  Olements,  3  H.  650 ....  xv.  580. 

2.  A  patent  which,  by  reason  of  such  a  void  survey  and  division,  appro- 
priates to  one  preemption  claim  what  belongs  to  another,  is  void,  as  against  the 
owner  of  the  latter  claim.     Ih, 

3.  A  survey  of  a  Spanish  concession,  made  by  a  surveyor  and  approved  by 
the  surveyor-general,  under  the  act  of  April  29,  1816,  (3  Stats,  at  Large,  325,) 
is  binding,  both  on  the  United  States  and  the  grantee,  but  not  on  third  persons. 
Menard! s  Heirs  v.  Massey^  8  H.  293. .  •  .xvii.  591. 

3.    SALB    OB   OTHEB  DISPOSAL. 

Lands  lying  within  the  limits  of  the  Zanesville  land  district,  created  by  the 
act  of  March  3,  1803,  (2  Stats,  at  Large,  237,  §  6,)  could  not  be  sold  at  the 
Marietta  land-office,  after  the  passage  of  that  act  Matthews  v.  Zane^s  Lessee^ 
5C.  92....ii.  200. 

m.    RIGHTS  ACQUIRED  BY  PRIVATE  PERSONS  AND  BODIES  POL- 
ITIC, AGAINST  THE  UNITED  STATES  OR  THEIR  GRANTORS. 

A    BY  ENTRY  AND  SURVEY. 

1.  The  first  appropriation  of  the  land,  under  a  location  of  a  New  Madrid 
certificate,  is  the  return  of  the  survey,  by  the  sun'eyor,  with  a  notice  of  loca* 
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tion,  to  the  office  of  the  recorder,  hut  the  location  could  he  made  on  lands  hefore 
they  were  offered  at  puhlic  sale.     Barry  v.  Garnhle^  3  H.  82 ... .  xv.  279. 

2.  An  entry,  under  a  settlement  and  preemption  right,  made  in  the  name  of 
*^  the  heirs "  of  the  person  who  held  those  rights,  is  valid  without  naming  the 
heirs.     Hunt  v.  WicUiffe,  2  P.  201 viii.  85. 

3.  Though  natural  objects,  capable  of  being  identified,  called  for  in  a  survey, 
will  control  courses  and  distances,  yet,  if  the  land  is  only  described  by  course 
and  distance,  and  reference  to  natural  objects  not  distinguishable  from  others  of 
the  same  kind,  then  course  and  distance  are  the  only  guides,  and  must  alone  be 
nsed  to  designate  the  land  granted.  Ckinoweth  v.  HatkeWs  Lessee,  3  P.  92 
...  .viiL  301. 

4.  Under  the  act  of  March  2,  1807,  (2  Stats,  at  Large,  424,)  defective  sur- 
veys protected  the  land  from  being  patented  under  subsequent  warrants  and 
surveys  by  those  claiming  under  the  United  States.  Jackson  v.  Clarhj  1  P.  628 
. . .  .vii.  736. 

5.  An  authority  "^  to  enter "  a  certain  quantity  of  land  does  not  authorize  a 
location  on  lands  previously  appropriated,  or  withdrawn  from  the  lands  offered 
for  sale.     Chotard  v.  Pope,  12  W.  686 vii.  376. 

6.  To  support  an  entry,  the  objects  called  for  in  it  must  be  so  described,  or 
60  notorious,  that  others,  by  using  reasonable  diligence,  could  readily  find  them. 
WatU  V.  Lindse^s  HeirSy  7  W.  158 v.  241. 

7.  Under  the  act  of  February  17,  1815,  for  the  relief  of  the  sufferers  by 
earthquakes  in  the  county  of  New  Madrid,  in  Missouri,  (3  Stats,  at  Large,  211,) 
the  land  located  by  the  sufferer  as  a  compensation  for  the  land  surrendered,  is 
not  deemed  to  be  appropriated  by  him,  until  the  survey^  is  returned ;  the  plat 
and  certificate  of  the  survey  being  the  only  evidence  of  location  recognized  by 
the  government.     Bagndl  v.  Broderick,  13  P.  436. . .  .xiii.  235. 

8.  Under  the  land  laws  applicable  to  the  Virginia  military  lands  in  Ohio,  a 
warrant  may  be  withdrawn  after  a  survey  thereunder  has  been  made  and  re- 
corded.    GaU  V.  GaUoway,  4  P.  332 ix.  84. 

9.  The  possession  of  the  warrant,  and  the  recognition  by  the  principal  sur- 
veyor of  the  right  of  the  possessor  to  act  for  the  owner  of  the  warrant,  are  tan- 
tamount to  a  letter  of  attorney  to  him,  from  the  owner,  to  make  the  entry,  to 
alter  or  withdraw  it,  and  to  direct  the  survey ;  but  this  authority  is  terminated 
by  the  death  of  the  owner  of  the  warrant.     Ih. 

10.  A  survey  made  in  conformity  with  an  entry,  and  not  interfering  with  any 
other  person's  right,  may  be  abandoned,  even  after  it  has  been  recorded ;  and 
the  right  to  do  so  is  not  restrained  by  the  act  of  March  2,  1807.  (2  Stats,  at 
Large,  424.)     Tayhf's  Lessee  v.  Myersy  7  W.  23 v.  202. 

11.  Where  the  plaintiff  claimed  under  a  patent  from  the  State  of  Virginia; 
keldj  that  entries  made  subsequent  to  his  patent  could  not  affect  his  title. 
Stringer  v.  Youngs  Lessee,  3  P.  320. . .  .viii.  430. 

B.    BY  PATENT. 

1.  Though  a  public  grant  raises  a  presumption  that  every  prerequisite  has 
been  complied  with,  the  jury  could  not  safely  be  instructed  that  no  fraud  in  a 
public  officer  could  invalidate  it.     Patterson  v.  Jenks,  2  P.  216. . .  .viii.  92. 
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2.  A  patent  in  the  name  of  a  deceased  person  conveys  no  title ;  but  by  the 
act  of  March  2, 1807,  §  1,  (2  Stats,  at  Large,  424,)  land  so  patented  in  the 
Virginia  military  land  district  was  withdrawn  from  location,  and  by  the  act  of 
May  20,  1836,  (5  Stats,  at  Large,  81,)  the  defect  was  cured,  and  the  tide  vested 
in  the  heirs  of  the  deceased  patentee.  OaUovxxgy.  Fifdey^  12  P.  264 — 
xii.  724. 

3.  A  patent  is  a  complete  appropriation  of  the  land  it  describes ;  and  at  law, 
no  defect  in  the  preliminary  steps  can  be  tried.  Stringer's  Lessee  v.  Yoong, 
3  Pet  320,  confirmed.    Boardman  v.  Beed'»  Lessees^  6  P.  328. . .  .x.  135. 

4.  The  entire  description  in  a  patent  must  be  reasonably  construed,  to  asce^ 
tain  the  identity  of  the  land*     lb, 

5.  If  a  call  is  erroneous  and  repugnant,  and  enough  remains,  after  rejectiDg 
it,  to  identify  the  land,  the  patent  is  not  void.    lb, 

6.  A  patent,  issued  to  one  whose  daim  under  a  Spanish  title  in  Missouri  had 
been  confirmed  by  a  board  of  commissioners,  pursuant  to  an  act  of  congress,  is 
conclusive  evidence  that  the  grantee  was  the  lawful  owner  of  the  title  thus  coq- 
firmed,  and  that  he  had  the  best  Spanish  title  to  that  tract  of  land.  Zcmdet  ▼. 
Brant,  10  H.  348 xviii.  418. 

7.  Whatever  may  be  the  equities  outstanding  in  third  persons,  the  patentee 
has  the  legal  title ;  and  a  state  law  cannot  confer  on  the  equitable  owner  the 
right  to  maintain  ejectment  against  the  patentee.  BagneU  v.  Broderickj  13  P. 
436....xiii.  235. 

8.  A  patent  from  the  State  of  Kentucky,  of  lands  in  the  Indian  oountiy, 
passed  the  title,  subject  to  the  Indian  right  of  occupancy.  Clark  v.  Sadih, 
13  P.  195....xiii.  119. 

9.  Under  the  act  of  June  9, 1794^  (1  Stats,  at  Large,  894,)  a  patent  for  a 
part  of  the  land  embraced  in  the  warrant  may  be  issued  to  an  assignee.  Bcvldm 
V.  Massit^t  Bnrsj  7  W.  122 v.  234. 

10.  Proof  of  the  assignment  might  be  made  in  the  surveyor's  offioe,  and  cer> 
tified  to  the  officer  issuing  the  patent  by  the  suf^eyor.    lb* 

11.  Though  the  8th  section  of  the  act  of  March  3, 1803,  (2  Stats,  at  Large, 
237,)  requires  the  person  seeking  for  a  patent  for  lands,  under  a  lost  Virginia 
military  warrant,  to  produce  a  certified  duplicate  thereof,  yet  as  this  was  to  pro- 
tect the  United  States  from  fraud,  a  third  party  cannot  object  that  when  the 
patent  was  issued,  such  duplicate  was  not  produced,  there  having  been  a  cer- 
tified copy  on  file  in  the  land-office.    lb. 

12.  The  fact  of  an  assignment  being  brought  in  questicm,  the  testimony  is  to 
be  examined  to  ascertain  if  it  is  proved ;  but  after  the  emanation  of  a  patent, 
the  assignment  having  performed  its  office,  is  not  ordinarily  a  title  paper,  and  its 
Qon-production  may  be  accounted  for  more  easily  than  if  it  were  one  of  th« 
ordinary  title  papers.    lb. 


C.  BY  LEGISLATIVE  GRANT  OR  CONFIRMATION  OPERATINU 
DIRECTLY,  OR  THROUGH  THE  ACTION  OF  THE  LAND  OF- 
FICE,  OR  OF  COMMISSIONERS,  AND  HEREIN  OF  PRE-EMPTION 
RIGHTS  AND  FLOATING  WARRANTS. 

Indians,  C.  2 ;  Infra,  IV.  E. 
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1.   DIBEOT  LKOISLATIYB   GRANTS   AKD   CONFIBMATION8. 

1.  A  confimmtioD,  bj  act  of  congress  of  July  4,  1886,  {5  Stats,  at  Large, 
126,)  held  to  make  a  good  legal  title,  without  a  patent  OhwtUau  v.  £ckhartj 
2H.  844 XY.  186. 

2.  An  act  of  congress,  confirming  a  title,  makes  a  legal  title  without  a 
patent     Grignon*$  Lessee  v.  Astor^  2  H.  819 . . . .  xv.  125. 

8.  An  act  of  congress  confirming  titles,  excepted  cases  where  the  land  had 
previoasly  been  located  by  any  other  person  than  the  confirmee,  under  any  law 
of  the  United  States,  or  had  been  surveyed  and  sold  by  the  United  States. 
EMj  that  a  location  made  on  land  reserved  from  sale  by  an  act  of  congress, 
or  a  patent  obtained  for  land  so  reserved,  was  not  within  the  exception,  and  the 
title  of  the  confirmee  was  made  perfect  by  the  act  of  confirmation,  and  with- 
out any  patent,  as  against  the  prior  patent,  which  was  simply  void ;  and  this 
valid  legal  title  enured  at  once  to  the  benefit  of  an  assignee  of  the  confirmee. 
Stoddard  v.  Chambers^  2  H.  284 xv.  119. 

4.  The  eighth  section  of  the  act  of  September  4,  1841,  (5  Stats,  at  Large, 
455,)  granting  lands  to  Louisiana  and  other  States,  did  not  vest  the  fee  in  those 
States ;  consequently,  in  a  suit  to  try  the  legal  title,  one  claiming  such  land 
under  a  patent  from  the  United  States,  must  prevail  over  one  claiming  under 
a  patent  from  the  State.    Foley  v.  Harrison^  15  H.  488 ....  xx.  589. 

5.  Under  the  act  of  August  8,  1846,  (9  Stats,  at  Large,  51,)  the  commis- 
sioner of  the  general  land-office  had  power  to  decide,  finally,  on  the  claims  of 
these  parties ;  and  his  decision,  and  a  patent  issued  thereon,  were  conclusive 
in  a  suit  for  the  land.     /& 

6.  By  the  act  of  March  8,  1820,  (8  Stats,  at  Large,  547,  §  6,)  granting  four 
sections  of  land  to  the  State  of  Missouri,  a  title  to  four  sections  of  land  was 
vested  in  the  State,  with  power  to  select  and  locate  the  particular  land ;  and 
when  the  selection  was  made  by  authorized  commissioners,  and  notified  to  the 
surveyor-general,  the  title  became  attached  to  the  particular  land  so  selected. 
Lessiew  v.  Price,  12  H.  59 xix.  81. 

7.  Lands  granted  by  the  act  of  March  8, 1807,  (2  Stats,  at  Large,  487,)  in 
fulfilment  of  the  second  article  of  the  treaty  of  1794,  between  the  United 
States  and  Great  Britain,  were  not  donations,  and  did  not  disqualify  a  settler 
from  receiving  a  donation  under  the  act  of  May  15,  1820,  (8  Stats,  at  Large, 
605,)  and  the  act  of  March  8, 1828,  (8  Stats,  at  Large,  786.)  Forsyth  v.  Bey- 
noldsj  15  H.  858 xx.  561. 

8.  The  act  of  March  26, 1804,  §  14,  (2  Stats,  at  Large,  287,)  declaring 
void  certain  grants  of  land  in  Louisiana,  is  not  affected  by  the  acts  of  1824, 
(4  Stats,  at  Large,  52,)  or  1844,  (5  Stats,  at  Large,  676.)  United  States  v. 
Reynesy  9  H.  127 xviii.  65. 

9.  The  act  of  March  8,  1807,  (2  Stats,  at  Large,  440,)  did  not  grant  legal 
titles ;  it  only  enabled  claimants  of  inchoate  titles  to  obtain  patents.  Burgess 
V.  Gray,  16  H.  48. . .  .xxi.  25. 

10.  The  act  of  April  12, 1814,  (8  Stats,  at  Large,  121,)  confirmed  only 
titles  which  had  been  rejected  merely  for  want  of  evidence  of  inhabitangy  on 
the  20th  of  December,  1808 ;  and  as  it  does  not  so  appear,  in  reference  to  the 
plaintifiTs  title,  he  can  take  nothing  under  that  act     Ih. 

85* 
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11.  It  is  the  settled  doctrine  of  this  court,  that  the  country  west  of  the 
Perdido  River  was  not  acquired  from  Spain  as  part  of  West  Florida.  Pol- 
lard's Lessee  v.  FUes,  2  H.  591 . . .  .xv.  220. 

12.  But  though  we  hold  the  Spanish  authorities  could  not  make  valid  titles 
to  lands  there,  after  the  acquisition  of  Louisiana  bj  the  United  States,  yet  m- 
cipient  titles  acquired  from  those  authorities  might  be,  and  to  some  extent  have 
been,  respected  and  confirmed  bj  the  United  States ;  and  such  a  title  of  the 
plaintiff  in  error,  existing  when  the  act  of  congress  of  1824,  (4  Stats,  at  Large, 
66,)  granted  certain  lands  to  the  city  of  Mobile,  it  was  within  the  exceptions 
of  that  act ;  and  the  subsequent  confirmation,  by  congress,  of  the  plaiotiflTs 
title,  made  it  valid.     lb, 

13.  The  act  of  April  29, 1816,  §  1,  (8  Stats,  at  Lai^e,  329,)  did  not  coDfirm 
the  title  to  a  quantity  of  land  exceeding  one  league  square.  United  Statu  v. 
Kin^,  3  H.  778 xv.  640. 

14.  The  act  of  March  2,  1807,  (2  StaU.  at  Large,  424,)  was  intended  to 
cure  defects  in  entries  and  surveys,  which  had  occurred  without  fraud,  in  the 
pursuit  of  a  valid  title,  but  not  to  give  validity  to  a  title  under  a  Virginia  land 
warrant,  not  within  the  reservation  made  by  that  State  in  the  act  of  cession  of 
lands  northwest  of  the  Ohio.    lAndsey  v.  Miller's  Lessee,  6  P.  666 . . . .  x.  304. 

15.  This  act  extends  to  every  case  which  comes  within  the  resenralTon  made 
by  Virginia  in  her  act  of  cession ;  and  a  warrant  which  in  fact  was  issued  in 
virtue  of  a  resolution  of  the  general  assembly  of  that  State,  before  the  wA  of 
cession,  for  military  services  in  the  continental  line,  is  within  the  act  of  ces- 
sion, though  it  does  not  purport  on  its  face  to  be  issued  by  virtue  of  such 
resolution,  and  though  the  term  of  service  was  not  as  great  as  was  required  bj 
the  standing  law  of  the  State  for  such  grants  at  the  time  the  resolution  was 
passed.     Wallace  v.  Parker,  6  P.  680 x.  811. 

16.  Under  the  act  of  congress  of  June  12,  1812,  (2  Stats,  at  Large,  748,) 
respecting  town  and  village  lots,  out  lots,  d&c,  in  Missouri,  it  was  not  necessarj 
that  the  claimant  of  an  out  lot  should  have  had,  either  under  the  French  or  Span- 
ish authorities,  or  from  the  United  States,  any  written  recognition  of  his  title,  or 
any  public  survey ;  nor  was  he  required  by  the  supplementary  act  of  1824, 
(4  Stats,  at  Large,  65,)  to  present  the  evidence  of  his  claim  and  have  it  recog- 
nized. He  might  do  so,  and  thus  estop  the  United  States  and  those  claimiag 
under  them  by  subsequent  grant ;  but  he  might  also  rely  on  proving  the  &cte, 
made  needful  to  his  title  by  the  act  of  1812,  through  parol  evidence,  if  his 
possession  should  be  disturbed.  Guitard  v.  Stoddard,  16  H.  494.... xxl 
275. 

2.      GRANTS  AND  CONFIRMATIONS  THROUGH  THE  ACTION  OF  SOME  BOARD  OB 

OFFICER. 

1.  The  act  of  May  11,1820,  (3  Stats,  at  Large,  573,  §  1,)  did  not  confiroL 
a  claim  to  land,  in  Louisiana,  which  was  inserted  in  the  report  of  the  registei 
and  receiver,  and  therein  classed  among  claims  which  had  already  been  con* 
firmed,  though  in  point  of  fact  this  claim  had  not  then  been  confirmed.  BioM 
V.  Lafayette,  11  H.  104. . .  .xviii.  565. 

2.  Under  the  act  of  March  31,  1814,  (3  Stats,  at  Large,  116,)  providing  for 
the  indemnification  of  claimants  of  public  lands  in  the  Missbsippi  territory, 
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ind  the  acts  in  addition  thereto,  (3  Stats,  at  Large,  192,  285,)  the  decision  of 
the  commissioners  upon  matters  within  their  jurisdiction  was  conclusive. 
Brown  v.  Jackson,  7  W.  218 v.  252. 

3.  The  decision  in  Brown  v.  Gilman,  4  W.  225,  examined,  and  applied  to 
this  case.     lb. 

4.  Under  the  act  of  March  3,  1807,  (2  Stat^.  at  Large,  440,)  a  claimant  of 
land  in  Missouri  obtained  no  title  to  any  particular  tract,  simply  by  a  decision 
of  commissioners  that  he  had  a  title  to  an  unlocated  tract.  A  survey  was 
necessary,  in  order  to  designate  the  land  to  which  his  title  should  attach. 
West  v.  Cochran,  17  H.  403 xzi.  575. 

3.    PBE-EMPTION   RIGHTS   AND   FLOATING   WARRANTS. 

1.  A  location  under  a  New  Madrid  certificate  amounted  to  an  exchange  of 
the  land  at  New  Madrid  for  the  land  located,  and  could  not  be  made  without 
the  knowledge  of  the  owner  of  the  New  Madrid  claim.  Lessieur  y.  Price,  12 
H.  59. ..  .xix.  31. 

2.  The  inception  of  title  to  a  particular  tract  of  land  under  a  New  Madrid 
certificate,  is  the  recording  of  the  plat  and  survey  in  the  recorder's  office. 
Ih. 

3.  The  title  of  a  preemption,  under  the  act  of  May  29,  1830,  (4  Stats,  at 
Large,  420,)  held  to  be  better  than  titles  under  floating  rights  under  the  act  of 
July  14,  1832,  (4  Stats,  at  Large,  603,)  and  June  19, 1834,  (4  Stats,  at  Large, 
678,)  and  the  patents  for  the  latter  set  aside  in  equity.  Ounningham  v.  Ashley, 
14  H.  377 ... .  XX.  233. 

4.  Under  the  first  of  these  acts  continued  in  force  by  the  second,  and  the 
instructions  of  the  commissioner  of  public  lands,  the  preemptioner  was  permit- 
ted to  file  his  proofs,  identifying  the  land  in  the  absence  of  surveys ;  the  register 
and  receiver  were  constituted  a  tribunal  to  decide  on  the  validity  and  extent  of 
such  preemption  rights,  and  their  decision  can  be  impeached  only  by  evidence 
of  fraud.     Lytle  v.  Arkansas,  9  H.  314. . .  .xviii.  154. 

5.  Where  the  misconduct,  or  neglect  of  a  public  ofiicer,  is  the  sole  cause  why 
an  individual  fails  to  obtain  a  title  under  a  valid  preemption  claim,  equity  will 
relieve  him.  Ih. 

6.  Under  the  acts  above  mentioned,  the  preemption  right  is  limited  to  the 
fractional  quarter  section  on  which  his  improvements  were  made,  and  does  not 
extend  to  adjoining  fractions  not  exceeding  one  hundred  and  sixty  acres.  Ih, 

7.  The  act  of  June  15,  1832,  (4  Stats,  at  Large,  531,)  granting  land  to  the 
territory  of  Arkansas,  did  not  affect  a  preemption  right  then  duly  proved. 
lb. 

8.  No  reservation,  or  appropriation  of  a  tract  of  land,  can  be  made,  after  a 
citizen  has  acquired  a  right  to  it  under  a  preemption  law.  United  States  v. 
Fitzgerald,  15  P.  401 xiv.  128. 

9.  An  officer  of  the  United  States  is  not  deprived,  by  any  act  of  congress, 
of  the  benefit  of  the  preemption  laws.  Ih* 

10.  The  proviso  in  the  5th  section  of  the  act  of  March  3,  1811,  (2  Stats,  at 
LiOrge,  663,)  excluding  from  the  right  of  preemption  back  lands,  '^  fit  for  culti- 
ration,  bordering  on  another  river,  creek,  bayou,  or  watercourse,"  refers  only  to 
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lands  bordering  on  some  navigable  water,  and  which  also  are  fit  for  coKiTatioD. 
Surgett  v.  Lapice,  8  H.  48 ... .  xTii.  497. 

Vendor  akd  Purchaseb,  B.  1. 

D     BY  TREATY  WITH  A  FOREIGN  NATION,  AND  PROCEEDINGS  IN 

CONSEQUENCE  THEREOF. 

Supra,  C. ;  Infra,  IV.  E. 

a.    OF  THE  POWERS  OP  AGENTS  OF  FOREIGN  NATIONS  TO  MAKE  TITLES  AND 

DO  ACTS  CONCERNING  THEM. 

Indians,  C.  1 ;  Treaties,  A  8. 

1.  The  act  of  March  26, 1804,  §  14,  (2  Stats,  at  Large,  287,)  which  annuls 
grants,  made  hj  the  Spanish  authority,  of  land  between  the  IkGssissippi  and  the 
Perdido,  is  valid  and  binding.     Garcia  y.  Lee,  12  P.  511 xiL  826. 

2.  After  the  lOth  Febraaiy,  1763,  the  date  of  the  definitiTe  trealyof 
peace  between  Great  Britain,  France,  and  Spain,  by  which  the  territory  be- 
tween the  rivers  IMDssissippi  and  Perdido  was  ceded  to  Great  Britain,  the  French 
authorities  could  not  grant  lands  therein..    MmtauU  v.  United  SuxleSj  12  H.  47 

•  ■  •  .XIX.  Zu» 

3.  Some  account  of  the  officers  by  whom  the  power  to  grant  lands  in  Louis- 
iana was  exercised,  under  the  Spanish  authorities.  DmUd  States  v.  Moort,  12 
H.  209 xix.  106. 

4.  In  Louisiana,  down  to  1798,  while  the  power  to  grant  lands  was  vested  in 
the  military  governor  of  the  province,  the  commandants  of  posts  were  empbjed 
to  make  the  original  concession  and  order  of  survey,  and  to  put  the  applicant  in 
possession.    Dekusus  v.  United  States,  9  P.  117 ...  .xL  303. 

5.  A  grant  or  concession  made  by  that  officer  who  Is  authorized  to  make  it, 
is  presumed  to  be  conformable  to  his  powers.   Ih, 

6.  The  regulations  of  O'Reilly  were  intended  for  the  government  of  subordi- 
nate officers,  not  to  control  the  power  of  the  governor.  Ih. 

7.  The  eighth  article  of  the  treaty  between  the  United  States  and  Spaia.  of 
February  22,  1819,  (8  Stats,  at  Large,  252,)  in  speaking  of  grants  by  fats 
Catholic  majesty  by  his  lawful  authorities  in  the  said  territories,  &c.,  has  pro- 
vided for  grants  made  by  a  governor,  generally  authorized  to  grant  lands,  and 
his  act  is  to  be  taken  as  not  only  prima  facie  valid,  but  as  binding  until  disa- 
vowed, even  if  there  was  power  in  the  crown  to  disavow  it.  United  States  v. 
Clarke,  8  P.  486 xi.  151. 

8.  The  recital  of  a  royal  order,  in  a  Spani^  grant,  which  does  not  authorize  the 
grant,  does  not  necessarily  show  that  the  grant  was  made  without  authori^.  Ih. 

9.  From  the  year  1774,  the  governor  of  East  Florida  had  power  to  grant 
lands,  without  being  specially  restricted  as  to  quantity.  Ih. 

10.  His  order  of  survey,  made  after  January  24,  1819,  was  made  void  by  the 
treaty.  Ih, 

11.  Under  the  act  of  May  28,  1828,  (4  Stats,  at  Large,  284,)  oonooning 
private  land  claims  in  Florida,  the  acts  of  public  officers  of  Spain,  in  making  a 
grant  of  land,  were  presumed  to  be  done  by  legitimate  authority,  and  to  be  %'aii(l 
in  the  absence  of  fraud.     United  States  v.  Arredando,  6  P.  691 . . .  .x.  315. 
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12.  Though  a  presumption  arises  from  the  grant  itself  that  the  officer  had 
anthoritj  to  make  it^  the  court  proceeded  to  examine  the  proceedings,  it  being 
ftUeged  they  were  void  on  their  &ce.  United  States  v.  PerchemoHy  7  P.  51 ... . 
X.  893. 

18.  Certain  titles  to  lands,  in  the  city  of  St  Louis,  depending  on  the  laws 
of  Spain,  and  the  effect  of  the  treaty  of  Louisiana,  examined.  Stroiker  v.  Zu- 
eoc,  12  P.  410.... xiL 763. 

14.  Mr.  Justice  Baldwin  gave  an  opinion  in  which  three  other  justices  con* 
curred.  Mr.  Justice  Catron  concurred  in  the  judgment,  for  reasons  contained 
in  his  opinion.  Justices  MXean,  Wayne,  and  M'Kinley  dissented.  Mr.  Chief 
Justice  Taney  did  not  sit  Ih. 

15.  A  grant  made  by  the  British  governor  of  Florida,  ailer  the  declaration  of 
independence,  within  the  territory  lying  between  the  Mississippi  and  the  Chata- 
honchee  rivers,  and  between  the  31st  d^ree  of  north  latitude,  and  a  line  drawn 
from  the  mouth  of  the  Yazoo  River  due  east  to  the  Chatahouchee,  is  invalid 
as  the  foundation  of  title  in  the  courts  of  the  United  States.  Harcowrt  v. 
GaiUard,  12  W.  523 . . . .  vii.  329. 

16.  Spanish  grants  made  after  the  treaty  of  peace  of  1782,  between  the  Unit- 
ed States  and  Great  Britain,  within  the  territory  east  of  the  River  Mississippi,, 
and  north  of  a  line  drawn  fix)m  that  River,  at  the  31st  degree  of  north  latitude,, 
east  to  the  middle  of  the  River  Appalachicola,  have  no  intrinsic  validity,  and 
the  holders  must  depend  for  their  titles  exclusively  on  the  laws  of  the  United 
States.     Henderson  v.  Poindextei^e  Lessee^  12  W.  530. . .  .vii.  334. 

17.  No  Spanish  grant,  made  while  the  country  was  wrongfully  occupied  by 
Spain,  can  be  valid,  unless  it  was  confirmed  by  the  compact  between  the  United 
States  and  the  State  of  Greorgia,  of  the  24th  April,  1802,  or  has  been  laid 
before  the  board  of  commissioners  constituted  by  the  act  of  congress  of  the  3^^ 
of  March,  1803,  (2  Stats,  at  Large,  229,)  and  of  March  27,  1804,  (2  Stats,  at 
Large,  303.)  Ih. 

18.  The  surveyor-general,  under  the  Spanish  government  of  Florida,  hadi 
not  authority  to  change  the  location  of  a  grant,  or  split  up  the  surveys.  He' 
was  bound  to  make  the  surveys  in  reasonable  conformity  with  the  grant  VxU 
lalobos  V.  United  ^States,  10  H.  541 ... .  xviii.  500. 

19.  A  grant  of  land  lying  between  the  rivers  Mississippi  and  Perdido,  made 
by  the  Spanish  authorities,  after  Spain  had  ceased  to  have  lawful  power  to* 
grant  lands  in  Louisiana,  held  void.     United  States  v.  ReyneSy  9  H.  127. .. . 
xviiL  65. 

20.  The  military  commander,  under  whose  orders  West  Florida  was  'con* 
quered  by  Spain  from  Great  Britain  in  1780-1,  had  not  power,  in  that  capac- 
ity, to  make  grants  of  lands  in  that  province.  United  States  v.  Power's  HeirSy 
11  H.  570.... xviii.  714. 

21.  The  history  of  the  Spanish  power  in  Florida  stated.  Ih. 

22.  A  grant  of  land  by  the  Spanish  governor  of  East  Florida,  held  to  be 
within  former  decisions,  and  confirmed.  United  States  v.  Arredondo^s  HeirSy  13 
P.  88 xiii.  53. 

28.  A  grant  of  land  by  the  Spanish  governor  of  East  Florida  confirmed. 

United  States  v.  Waterman's  Heirs.  14  P.  478 xiii.  601. 

24.  The  powers  of  the  provincial  deputation  at  Havana  and  of  the  council 
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of  East   Florida,  in  making  grants  in  the  last-named  province,  examined. 
United  States  v.  Delespine*8  JEfeirSy  15  F.  319 ... .  xiv.  100. 

25.  The  authorities  of  Spain  had  power  to  make  grants  of  the  public  donuuD 
in  Florida,  in  accordance  with  their  own  ideas  of  the  merits  of  the  grantee ; 
and  this  court  can  only  pass  on  the  questions,  whether  a  grant  was  made,  and 
what  was  its  legal  effect.     United  States  v.  Hanson^  16  P.  196. . .  .xiv.  248. 

26.  The  Spanish  governor  of  East  Florida,  as  the  king's  deputy,  was  the 
sole  judge  of  the  merits  of  an  applicant,  and  of  the  sufficiency  of  the  considera- 
tion of  a  grant     United  Stales  v.  Acosta,  1  H.  24. . .  .xiv.  488. 

27.  Under  the  laws  of  Mexico,  the  public  authorities  of  California  had  power 
to  make  grants  of  mission  lands.  United  States  v.  Bitchier  17  H.  525 . . .  .xxL 
656. 

28.  In  Louisiana,  after  the  power  to  grant  lands  was  transferred  ftom  the 
military  governor  to  the  intendant-general,  in  1798,  the  commanders  of  posts 
were  sub-delegates,  and  their  power  to  make  orders  of  survey,  and  thus  to 
make  incipient  titles  capable  of  being  perfected  into  complete  titles,  was  not  af- 
fected.    Chouteau's  Heirs  v.  United  States,  9  P.  187.  • .  .xi.  812. 

b.  OF  THE  EVIDENCE  OP  THEIB  ACTS. 

1.  Though  a  document,  purporting  to  be  a  return  of  a  Spanish  survey,  had 
been  recognized  by  the  Spanish  colonial  authorities  as  genuine,  and  is  therefore 
to  be  deemed  so  prima  facie,  yet  it  may  be  shown  to  be  antedated  and  forged. 
United  States  v.  JKn^,  8  H.  778 xv.  640. 

2.  The  original  of  a  Spanish  grant  having  been  mutilated,  while  remainiog 
in  the  proper  office,  and  a  certified  copy  destroyed,  hdd,  that  a  copy  of  a  copy 
was  the  next  best  evidence,  and  admissible.  United  States  v.  Delespine's  Heirs, 
12  P.  654....xii.  882. 

8.  A  paper  writing,  making  a  grant  by  a  royal  officer  of  Spain,  in  Florida, 
addressed  to  a  public  officer  whose  duty  it  was  to  keep  the  original  and  issue  a 
copy,  need  not  be  produced ;  the  copy  issued  by  the  proper  officer  is  an  origioaL 
United  States  v.  Percheman,  7  P.  51 ...  .x.  898. 

4.  The  practice  and  usages  of  the  government  officers  of  l^pain,  in  relatiou 
to  title  papers  of  grants  made  by  Spanish  authority,  in  East  Florida,  may  be 
proved  by  parol.     United  J^ates  v.  Wiggins,  14  P.  884. . .  .xiii.  488. 

5.  The  originals  being  kept  in  a  public  office,  and  certified  copies  furnished 
to  grantees,  these  copies  are  evidence.     lb. 

6.  The  authenticity  of  a  document  having  been  sanctioned  by  a  Spanish  tri- 
bunal, which  acted  on  it,  in  making  a  title,  it  is  too  late  to  question  its  genuine- 
ness, as  it  respects  that  title.  United  States  v.  Delespine^  15  P.  819.... xiv. 
100. 

7.  The  certificate  of  a  survey,  by  the  surveyor-general  of  the  Spanbh 
province  of  Florida,  is  to  be  taken  as  primd  facie  correct  United  States  v. 
Breward,  16  P.  148 xiv.  217. 

8.  The  original  of  a  grant  of  land  by  the  Spanish  governor  of  £^t  Florida 
not  being  found  in  the  proper  depository,  a  copy,  certified  by  the  secretary  of 
the  Spanish  government,  was  held  admissible.  United  States  v.  Aeosta,  1  H. 
24 xiv.  483. 
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9.  The  return  of  a  private  surveyor,  employed  as  the  agent  of  the  grantee, 
is  not  presumed  to  be  correct ;  it  is  a  mere  private  paper,  and  is  not  evidence. 
UniUd  States  v.  Eansan,  16  P.  196 xiv.  248. 

10.  An  official  certificate  of  the  secretary  of  the  Spanish  government  of  East 
Florida,  is  evidence  of  the  title  papers,  the  originals  of  which  were  kept  in  the 
public  archives.     United  States  v.  Rodman^  15  P.  130. . .  .xiv.  50. 

11.  An  official  certificate  of  the  secretary  of  the  Spanish  government  of  East 
Florida  is  evidence  of  the  genuineness  of  a  copy  of  the  grant.  United  States  v. 
Delespine,  15  P.  226 xiv.  78. 

12.  A  warrant  or  order  of  survey  of  lands  made  by  the  Spanish  authorities 
at  Mobile,  in  the  year  1806,  did  not  confer  a  complete  legal  title.  De  La  Oroix 
V.  Chamberlain^  12  W.  599 viL  386. 


e.  OP  COMPLETE  TITLES,  AND  HEREIN  OF  THE  NATUBE  AND  SOUBCES  OF  SUCH 
TITLES  TO  LANDS  LYING  WITHIN  TERRITORY  CEDED  BY  FOREIGN  NA- 
TIONS TO  THE  UNITED  STATES,  AND  OF  THE  PERFORMANCE  OF  CONDI- 
TIONS. 

1.  Grants  made  by  the  French  authorities  in  Louisiana,  afler  the  date  of  the 
trea^  of  Fontainbleau,  (8  Stats,  at  Large,  200,)  held  void,  unless  continued 
possession  laid  a  foundation  for  presuming  a  confirmation  by  the  authorities  of 
Spain ;  in  which  case,  as  the  titles  would  be  complete  and  legal,  a  remedy  is  not 
afforded  by  the  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  but  the  titles  are  to 
be  tried  in  the  usual  modes,  under  the  laws  and  practice  of  the  State.  United 
States  Y.  PiUerin,  13  H.  9 xix.  355. 

2.  Petition  dismissed  without  prejudice,     lb, 

3.  The  form  of  a  complete  Spanish  title  given.  MenartTs  Heirs  v.  Massey^ 
8H.  293....xvii.  591. 

4^  The  effect  of  the  treaty  of  cession^  between  the  United  States  and  Spain, 
of  February  22,  1819,  (8  Stats,  at  Large,  252,)  upon  the  titles  to  lands  in 
Florida,  declared.     ARtcheUv,  United  States,  9  P.  711 ...  .xi.  539. 

5.  By  the  8th  article  of  this  treaty  the  lands  theretofore  completely  granted 
by  the  king  were  excepted  out  of  the  grant  to  the  United  States.  The  original 
of  that  treaty,  in  the  Spanish  language,  not  corresponding  precisely  with  the 
original  in  English,  the  language  of  the  former  is  to  be  taken  as  expressing  the 
intent  of  the  grantor  as  to  the  lands  granted  and  reserved.  United  States  v. 
Arredondo,  6  P.  691 . . .  .x.  315. 

6.  Under  this  article,  the  title  to  lands  which  had  been  granted  by  the  king 
of  Spain,  was  confirmed  by  force  of  the  instrument  itself.  United  States  v. 
Percheman^  7  P.  51 ....  x.  393. 

7.  The  fact  that  the  applicant  for  land  in  Louisiana,  while  under  the  Spanish 
government,  possessed  the  requisite  amount  of  property  to  entitle  him  to  the 
land  he  solicited,  was  decided  upon  by  the  officer  who  granted  the  application, 
and  need  not  be  proved  on  a  petition  for  confirmation  of  the  title.  Ohovieaiis 
Heirs  v.  UniUd  States,  9  P.  147 xi.  316. 

8.  The  eighth  regulation  of  O'Reilly  did  not  prohibit  different  grants  to  one 
individual  amounting  to  more  than  one  league  square,  but  that  nc  grant  should 
exceed  one  league.     lb. 
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d.  OF  INCHOATE  TITLES. 

1.  NATURE  AND  SOUBOBS  OF  THESE  TITLES,  AND  OONTBOL  OF  THE  POLITICAL 

POWER   OYER  THEIR  REMEDIES. 

CoNSTiTUTiONAX  Law,  C.  1 ;  Supro,  D.  a. 

1.  An  inchoate  title  to  land  is  a  right  of  property  protected  hj  the  treaty  for 
the  cession  of  Louisiana.     Delassus  ▼.  United  States,  9  P.  117 ...  .xi.  303. 

2.  Incomplete  Spanish  titles  were  not  rendered  complete  by  the  treaty  by 
which  Louisiana  was  acquired;  the  government  of  the  United  States  suc- 
ceeded to  the  powers  and  duties  of  the  crown  of  Spain  as  to  confirmations  of 
such  titles,  and  where  there  were  two  adverse  claimants,  might  select  between 
them,  and  make  a  perfect  title  to  one  and  wholly  exclude  the  other.  Chouteau 
V.  JEckhart,  2  H.  344 xv.  136. 

3.  The  titled  to  viUage  lots  and  commons  in  upper  Louisiana  described.    2k 

4.  The  owner  of  a  claim  to  an  inchoate  title  nevei^  had  any  standing  in  a 
court  of  justice,  till  conferred  upon  him  by  the  political  power ;  and  as  between 
two  such  claimants,  asserting  conflicting  rights,  the  political  power  could  de- 
termine which  should  have  tide.     Les  Bois  v.  BremeU,  4  H.  449 ....  xvi.  170. 

5.  Such  an  incipient  title,  followed  by  a  survey,  was  properly  protected  by 
the  treaty.     GhatUeau^s  Heirs  v.  United  States,  9  P.  137 xi.  312. 

6.  The  8th  article  of  the  treaty  with  Spain,  of  January  24,  1818,  (8  Stats. 
at  Large,  252,)  does  not  proprto  vigore,  confirm  grants ;  it  was  reserved  for 
congress  to  act  and  execute  it    Foster  v.  Neilson,  2  P.  253 ....  viii.  108. 

2.  REMEDIES  PROVIDED  BT  THE  UNITED  STATES,  AS  RESPECTS  JITRISDICTIOK, 

PARTIES,   SUBJECT-MATTER  AND  MODES  AND  FORMS  OF  PROCEEDINGS. 

State  Courts  and  Magistrates,  A.  4. 

1.  Though  the  petition  call  the  title  perfect,  yet  it  being  apparent,  from  the 
facts  stated  in  the  petition,  that  it  emanated  from  a  commander  of  a  miHtaiy 
post,  who  could  confer  only  an  incipient,  and  not  a  complete  tide,  according  to 
the  laws  of  Spain,  the  petition  should  not  be  dismissed  for  that  cause.  Uhiied 
States  V.  Davenports  Heirs,  15  H.  1 . . . .  xx.  368. 

2.  But  as  respects  so  much  of  the  land  as  had  been  sold  by  the  United  States, 
as  the  grantees  are  not  made  parties,  no  decree  can  be  made  in  favor  of  the 
petitioners.     Ih, 

3.  The  petitioner  claiming  to  represent  B's  heirs,  as  their  assignee,  in  a  pe- 
tition for  a  confirmation  of  a  Spanish  grant,  and  the  evidence  of  the  assignment 
to  him  being  unsatisfiaustory,  it  was  ordered  that  the  confirmation  should  be  for 
the  use  of  the  legal  representatives  of  B.  United  States  v.  Patterson,  15  H. 
10 XX.  373. 

4.  A  third  person,  whose  right,  if  any,  is  barred,  as  against  the  United  States, 
cannot  intervene  in  this  court,  and  assert  his  title  under  such  a  petition.    Ih. 

5.  A  claim,  under  a  grant,  by  the  Western  or  Mississippi  Company,  in  1717, 
to  Duvernay,  if  it  could  be  supported  upon  the  evidence,  would  be  a  legal  title, 
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and  is  not  a  subject  of  &  petition  under  the  act  of  May  26, 1824,  (4  Stats,  at 
Large,  52,)  as  revived  by  the  act  of  June  17,  1844,  (5  Stats,  at  Large,  676.) 
United  StcUes  v.  jyAuterieve,  15  H.  14. . .  .xx.  375. 

6.  Moreover,  it  has  not  such  definite  location  and  boundaries  as  to  separate 
it  from  the  public  domain.    lb, 

7.  J£  these  objections  could  be  overcome,  upon  the  evidence  before  the  court 
respecting  a  subsequent  confirmation  by  the  Spanish  authorities,  it  would  appear 
that  that  confirmation  did  not  extend  to  the  land  in  question.     Ih. 

8.  If  the  grantee  had  a  perfect  legal  title  under  a  Spanish  grant,  or  au  act 
of  congress,  he  could  not  maintain  a  petition  under  the  land  acts  of  1824  and 
1844.     Dhited  StcOes  v.  Roselius^  15  H.  31 xx.  885. 

9.  A  complete  Spanbh  title  will  not  support,  a  petition  under  the  act  of  May, 
26, 1824.     United  States  v.  EoseUus,  15  H.  36 xx.  389. 

10.  Under  the  eleventh  section  of  this  act,  compensation  for  lands  sold  by 
the  United  States,  could  not  be  made,  if  the  petitioner  claimed  under  a  perfect 
title.     United  States  v.  RoseUus^  15  H.  31 . . .  .xx.  385. 

1 1.  Under  this  act  the  district  court  had  not  power  to  adjudge  upon  naked 
evidence  of  possession,  unaccompanied  by  any  paper  title.  United  States  v. 
Pfywen^s  BinrSy  11  H.  570. . .  .xviii.  714. 

12.  A  grant  by  a  Spanish  governor  of  East  Florida  confirmed,  without  pass- 
ing on  the  derivative  title  of  the  petitioner.  United  States  v.  Chaires^  10  P. 
.308 xii.  137. 

13.  Under  the  act  of  May  26,  1830,  (4  Stats,  at  Large,  405,)  concerning 
land  claims  in  Florida,  the  district  court  had  jurisdiction  of  a  claim  rejected  by 
the  commissioners ;  such  a  rejection  not  being  final  action  thereon  within  the 
meaning  of  that  act     United  States  v.  Percheman^  7  P.  51 ...  .x.  393. 

14.  The  jurisdiction  conferred  by  this  act  is  a  special  and  limited  jurisdic- 
tion, and  if  the  averments  in  the  petition  do  not  bring  the  case  within  that 
jurisdiction,  the  proceedings  are  void.  United  States  v.  Glarke,  8  P.  436 .... 
zi.  151. 

15.  The  act  of  May  26,  1824,  respecting  proceedings  to  try  the  validity  of 
private  land  claims  in  Missouri,  reenacted  and  extended  to  Mississippi  and 
other  States  by  the  act  of  June  17, 1844,  is,  and  if  not  repealed,  will  continue 
in  force  as  to  all  appeals  firom  the  district  courts  to  this  court,  including  appeals 
from  Mississippi.  United  States  v.  Boisdarfs  BeirSy  8  H.  113....xvii. 
517. 

16.  A  judgment  that  a  demurrer  to  a  petition  for  the  confirmation  of  a 
Spanish  title  in  Louisiana,  under  the  act  of  May  26,  1824,  be  sustained^  but 
taking  no  further  order  concerning  the  petition,  is  not  final,  and  an  appeal  to 
this  court  does  not  lie.  De  Armors  Heirs  v.  United  States,  6  H.  103. . .  .xvi. 
615. 

17.  Under  the  ninth  section  of  this  act,  it  is  sufficient,  if  the  district  attorney 
claims  an  appeal,  and  it  is  sanctioned  in  this  court  by  the  attorney-general. 
United  States  v.  Currtfy  6  H.  106 ....  xvL  617. 

18.  A  citation  issued  in  August,  1847,  could  not  bring  up  an  appeal  claimed 
in  November,  1846.     lb* 

19.  Under  the  act  of  May  23,  1828,  (4  Stats,  at  Large,  284,)  concerning  the 
confirmation  of  private  land  claims  in  Florida,  an  appeal,  not  taken  in  open 
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court,  but  claimed  in  the  clerk's  office,  is  a  nullity,  without  a  citation  returnable 
at  the  then  next  term  of  this  court  ViUabolos  t.  United  States^  6  H.  81 ... . 
xvi.  607. 

19a.  The  district  court,  proceeding  under  the  act  of  Maj  26,  1824,  cannot 
make  an  indefinite  decree  in  favor  of  the  petitioner,  for  such  quantity  of  land 
as  the  United  States  may  have  sold  of  the  land  adjudged  to  belong  to  him ;  the 
precise  quantity  must  be  ascertained  by  the  decree ;  and  it  is  to  this  end,  in 
part,  that  the  act  requires  those  in  possession  of  any  part  of  the  land  claimed 
by  the  petitioner,  to  be  made  parties.  United  States  v.  Moore,  12  H.  209. . . . 
xix.  106. 

20.  Though  the  amendatory  and  repealing  clauses  of  the  acts  of  May  23, 
1828,  (4  Stats,  at  Large,  284,)  and  May  24,  1828,  (4  Stats,  at  Large,  298,) 
do  not  require  adverse  claimants  to  be  made  parties  to  a  petition,  yet  the  act 
of  June  17,  1844,  (5  StaU%.  at  Large,  676,)  which  revived  and  extended  the 
act  of  1824,  does  not  incorporate  those  provisions  in  either  of  these  acts  of 
1828,  and  proceeding  under  this  act  of  1844,  adverse  claimants  must  be  made 
parties.     lb, 

21.  A  petition  to  confirm  a  Spanish  title  in  Louisiana,  under  the  act  of  May 
26,  1824,  must  contain  an  allegation  of  the  residence  of  the  grantee  in  Louisi- 
ana, at  the  date  of  the  grants  or  previous  to  March  10,  1804 ;  and  the  title 
shown  must  not  be  a  complete  title.  United  States  v.  Gastant,  12  H.  437. . . . 
xix.  228. 

22.  The  petition  of  the  appellees,  founded  on  a  British  grant,  dismissed,  be- 
cause, if  any  title  was  made  thereby,  it  was  a  complete  legal  title,  and  the  dis- 
trict court  had  not  jurisdiction  under  this  act,  as  I'evived  by  the  act  of  June  17, 
1844.     United  States  v.  Afc  GuUagh,  13  H.  216 xix.  465. 

23.  The  former  act  merely  gave  a  remedy  by  which  existing  incomplete 
French  and  Spanish  titles  could  be  made  complete ;  it  did  not  otherwise  add 
strength  to  such  titles.  And  the  latter  act  only  extended  the  operation  of  the 
act  of  1824  to  other  territory,  without  enlarging  the  rights  or  strengthening  the 
claims  of  the  holders  of  such  titles.  United  States  v.  Reynes^  9  H.  127.... 
xviii.  65. 

23a.  A  complete  Spanish  or  French  title  is  not  within  either  of  the  said  acts. 
lb. 

2 A.  The  rule,  that  a  complete  French  title  will  not  support  a  petition  under 
the  act  of  May  26,  1824,  affirmed.  United  States  v.  Ducros,  15  H.  38.... 
XX.  391. 

25.  An  assignee  could  claim  under  a  Spanish  concession  and  obtain  a  con- 
firmation by  commissioners,  in  the  name  of  the  original  owner  of  the  SpHOish 
title,  and,  when  confirmed,  the  legal  title  enured  to  the  assignee.  Bissell  v. 
Penrose,  8  H.  317 xvii.  605. 

26.  Lead  mines  are  not  excepted  in  the  act  of  May  26,  1824,  as  to  coo- 
iinnations  of  French  and  Spanish  titles.     Delassus  v.  United  States,  9  P.  1 17 

.  •  •  •  Xl>  0\jO» 

27.  The  objection  that  the  petitioner  has  conveyed  the  land  to  a  third  per- 
son is  not  to  be  inquired  into.      United  States  v.  Percheinan,  7  P.  51 x. 

393. 

28.  The  12th  section  of  the  act  of  August  31,  1852,  (10  Stats,  at  Large,  99,) 
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dispenses  with  the  requirements  of  the  9th  section  of  the  act  of  March  3^  1851, 
(9  Stats,  at  Large,  631,)  respecting  the  mode  of  proceeding  in  the  district  court 
of  California,  when  either  partj  is  dissatisfied  with  the  award  of  the  commis- 
sioners concerning  titles  to  land  in  that  State.  And  the  provisions  of  the  law 
of  1852,  concerning  pleadings  and  notice,  are  not  so  defective  as  to  be  invalid. 
United  States  v.  Ritchie,  17  H.  525 .. .  .xxi.  656. 

29.  Though  the  act  of  1851  terms  the  proceeding  in  the  district  court  an 
appeal,  and,  inasmuch  as  the  commissioners  cannot  exercise  any  part  of  the 
judicial  power  under  the  constitution,  there  can  be  no  appeal,  strictly  speaking, 
from  their  decision ;  yet  the  proceeding  in  the  district  court  may  be,  and  is  con- 
sidered by  this  court  to  be  an  original  proceeding  there  with  a  right  of  appeal 
to  this  court     Ih, 


3.      LIMITATIONS    OF   BEMEDIES. 

1.  Under  the  act  of  May  26,  1830,  (4  Stats,  at  Large,  405,)  concerning  land 
daims  in  Florida,  if  any  limitation  of  time  for  filing  a  petition  is  implied,  it  can 
only  be  one  year  from  the  date  of  that  act  United  States  v.  Delespine,  15  P. 
319 xiv.  100. 

2.  The  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  revived  by  the  act  of 
June  17, 1844,  (5  Stats,  at  Large,  676,)  limits  the  right  to  file  a  petition  under 
a  French  or  Spanish  grant,  to  two  years  from  the  passage  of  the  latter  act 
Dhiied  States  v.  Porche,  12  R  426 xix.  223. 

3.  Neither  the  act  of  April  25, 1812,  §  4,  (2  Stats,  at  Large,  715,)  nor  any 
subsequent  act,  barred  a  French,  Spanish,  or  British  claim  to  lands,  which  had 
not  been  surveyed  and  sold  by  the  United  States,  by  reason  of  the  failure  to 
record  the  title  papers  evidencing  the  same. ,  United  States  v.  Power's  Heirs^ 
IIH.  570....xviii.714. 

4.      WHAT  ACTS    OF  AGENTS    OF  FOREIGN  NATIONS  GAVE  INCHOATE  TITLES, 

AND   TO   WHAT   SUCH   TITLES   EXTENDED. 

1.  Grants  by  the  military  commander  of  the  Spanish  post  at  Nacogdoches, 
for  the  purpose  of  grazing,  fitted  and  used  for  that  object,  and  having 
legally  defined  limits,  held  sufficient  to  confer  an  equitable  title,  calling  for  con- 
firmation by  this  court  United  States  v.  Davenporfs  Heirs,  15  H.  1 . . . .  xx. 
368. 

2.  A  grant,  by  the  governor  of  East  Florida,  of  15,000  acres  of  land  in  that 
province,  containing  a  direction,  ^  the  surveyor-general  will  run  them  for  him 
in  the  places  he  mentions,  or  in  others  that  are  vacant,  and  of  equal  convenience 
to  the  party,"  authorized  a  survey  in  more  than  two  places,  and  of  any  vacant 
lands  in  the  province,  to  make  out  the  quantity.  United  States  v.  Clarke's 
Heirs,  16  P.  228. . .  .xiv.  265. 

3.  A  grant  of  *'  ten  thousand  acres  on  the  northwest  side  of  the  head  or 
lagoon  of  Indian  River,"  made  by  the  local  authorities  of  Spain  in  East 
Florida, — held,  under  the  circumstances,  to  be  sufficiently  specific  to  support  a 
survey,  made  after  the  date  of  the  treaty  of  1819,  between  the  United  States 
and  Spain.     United  States  v.  Law,  16  P.  162. . .  .xiv.  230. 
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4.  In  conformity  with  previous  decisions,  the  imperfect  title  of  the  petitioner 
to  land  in  Missouri,  under  an  order  of  survey  from  the  local  authority  of  Spain, 
was  confirmed,  and  a  survey  was  directed  to  ascertain  what  part  of  the  land 
had  been  sold  by  the  United  States,  that  warrants  for  an  equal  quantity  might 
be  issued,  to  be  located  on  public  lands  in  Missouri  offered  for  sale.  Sauiard^i 
Heirs  \\  United  Statei,  10  P.  100 xii.  81. 

4a.  A  claim  to  lands  in  Florida  under  a  Spanish  concession  confirmed ;  but 
one  of  tbe  surveys  held  not  conformable  to  the  grants  and  a  new  survey  ordered. 
Vhiied  States  v.  SetoHy  10  P.  809 xii.  188. 

5.  A  title  to  lands  in  Florida,  obtained  from  various  tribes  of  Indians,  and 
confirmed  by  the  local  authorities  of  Spain,  held  valid  as  against  the  United 
States.     Mitchel  v.  United  States,  9  P.  71 1 xi.  539. 

6.  The  validity  of  concessions  of  land  conditional,  as  well  as  absolute,  made 
by  the  authorities  of  Spain,  in  East  Florida,  is  expressly  recognized  in  tbe 
treaty  (8  Stats,  at  Large,  252,)  of  cession,  and  in  several  acts  of  congress. 
United  States  v.  Cflarke,  9  P.  168 xi.  820. 

7.  The  court  held  the  following  to  be  a  grant  of  land,  by  the  Spanish 
governor  of  East  Florida :  ''  License  to  construct  a  water  saw-mill,  on  the 
creek  known  by  the  name  of  Pottsbui^  bounded  by  the  lands  of  Strawberry 
Hill,  and  this  tract  not  being  sufficient,  I  grant  him  the  equivalent  quantity  in 
Cedar  Swamp,  about  a  mile  east  of  M'Queen's  Mill,  but  with  the  precise  con- 
dition  that,  as  long  as  he  does  not  erect  said  machinery,  this  grant  will  be 
considered  null  and  without  value  or  effect,  until  that  event  takes  place ;  and 
then,  in  order  that  he  may  not  receive  any  prejudice  from  the  expensive 
expenditures  which  he  is  preparing,  he  will  have  the  faculty  of  using  the  pines 
and  other  trees  comprehended  in  the  square  of  five  miles,  or  the  equivalent 
thereof,  which  five  miles  are  granted  to  him  in  the  mentioned  place,  the  avails 
of  which  he  will  enjoy  without  any  defalcation  whatever.**  But  refused  to 
confirm  the  title  to  so  much  as  was  included  in  a  survey  which  embraced  a 
greater  quantity  than  was  granted.  United  States  v.  Richard^  8  P.  470. . ,  .xi. 
176. 

8.  Confirmation  of  a  grant  made  by  the  Spanish  governor  of  East  Florida. 

United  States  v.  Huertas^  8  P.  475 xi.  180.     UniUd  States  v.  Glomex,  8  P. 

477 xi.  181.     United  States  v.  Flemings  Heirs,  8  P.  478 xi.  181. 

United  States  v.  Tounge^  8  P.  484. ..  .xi.  185.     United  States  v.  Hemanies, 
8  P.  485.... xi.  186. 

9.  Confirmation  of  a  grant  of  land  made  by  the  British  governor  of  Florida, 
and  confirmed  by  the  Spanish  authorities.  United  States  v.  FaHo*s  Heirs, 
8  P.  492. . .  .xi.  190.     UhiUd  States  v.  Gibson,  8  P.  494 xi.  191. 

10.  The  Spanish  governor  of  East  Florida  was  the  sole  judge  of  the  con- 
ditions and  consideration  of  a  grant  made  by  him.  United  States  v.  Segui,  10 
P.  306 . . . .  xii.  136. 

11.  An  inquisition  having  been  taken  under  the  Spanish  authorities,  by 
which  it  was  found  that  the  Indians  had  previously  abandoned  the  landa 
granted,  this  was  held  to  be  re9  judicata.  United  &ate$  ▼•  Arredando,  6  F. 
691 X.  315. 

12.  The  regulations  of  O'Reilly  were  not  in  force  in  upper  Looisiaiub 
ifackey  V.  United  States,  10  P.  340 xii.  153. 
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13.  A  concession  bj  the  lieutenant-governor  of  upper  Louisiana,  particularly 
describing  the  tract,  and  ordering  a  survey,  &c.,  held  valid.     Ih, 

14.  Though  a  grant  declares  that  it  was  made  in  conformity  with  a  royal 
order,  yet  if  it  also  shows  that  it  had  other  considerations,  and  in  fact  was  not 
founded  on  that  order,  the  grant  is  not  invalid  because  the  quantity  of  land 
granted  is  greater  than  that  royal  order  permitted.     United  SteUes  v.  Bodmairit 

15  P.  130 xiv.  50. 

15.  The  principles  of  the  decisions  of  this  court  concerning  titles  in  Louisiana 
and  Florida,  examined,  and  distinctions  between  those  titles  and  titles  in 
California,  stated.    Fremont  v.  United  States^  17  H.  542 . .  k .  xxi.  667. 

16.  A  grant  by  the  Mexican  governor  of  California,  of  ten  square  leagues 
of  land  within  a  certain  district  of  country,  in  consideration  of  meritorious  ser- 
vices of  the  grantee,  conferred  an  equitable  right  to  that  quantity  of  land  within 
that  district,  valid  as  against  the  Mexican  government,  and  consequently  as 
against  the  United  States,  though  the  particular  tract  had  not  been  designated 
hj  a  survey,  at  the  time  of  the  cession  to  the  United  States  ;  and  the  particular 
land  to  which  this  title  is  to  attach,  must  be  ascertained  by  a  survey  made 
under  the  authority  and  in  the  mode  provided  by  the  laws  of  the  United 
States.    Ih. 

17.  The  force  and  effect  of  the  conditions  subsequent,  annexed  to  this  grant, 
ccmsidered.    /& 

5.  WHAT  ACTS   GATE  NO   TITLE.      (Suprciy  D.  a.) 

1.  The  Spanish  governor  of  Louisiana,  in  1783,  made  a  gratuitous  con- 
cession of  a  tract  of  land  for  a  v€tckerie  to  the  ancestor  of  the  appellees ;  no 
survey  was  made  of  the  tract  while  the  country  was  held  by  Spain ;  the  calls  of 
the  grant  were  so  vague  that  the  land  could  not  be  identified  without  a  survey, 
and  the  consideration  for  the  grant,  namely,  the  removal  of  the  petitioner  and 
his  family  and  slaves  to  the  land,  did  not  appear  to  have  been  executed.  Held, 
that  the  appellees  had  no  title  as  against  the  United  States.  United  States  v. 
Boisdardy  11  H.  63. . .  .xviii.  548. 

2.  A  grant  made  by  the  French  authorities  in  Louisiana  in  1722,  unaided 
by  a  survey,  and  the  calls  in  which  were  too  vague  and  indeterminate  to 
separate  any  particular  tract  of  land  from  the  public  domain,  will  not  support 
an  action  of  ejectment    Denise  v.  RttggUs^  16  H.  242. . .  .xxi.  109. 

3.  The  title  of  Dubuque,  under  an  alleged  grant  from  the  Fox  Indians,  con- 
firmed  by  the  Spanish  governor  of  Louisiana,  held  to  be  merely  a  permit  to 
work  mines,  and  occupy  for  that  purpose  the  needful  land.     Ghouteau  v.  Molonj^^ 

16  H.  203 xxi.  87. 

4.  If  a  concession  of  land  by  the  governor  of  East  Florida  did  not  ascertain 
the  particular  land  granted,  so  that  it  could  be  severed  from  the  public  domain 
by  a  survey  pursuant  to  calls  in  the  grant,  and  if  the  only  survey,  made  for  the 
grantee  under  the  Spanish  authorities,  was  of  land  not  granted,  the  grantee  has 
no  title,  as  against  the  United  States,  which  a  court  of  justice  can  confirm. 
OmUd  States  v.  Fwrhes,  15  P.  173 xiv.  63. 

5.  A  grant,  too  indefinite  to  be  located,  and  never  actually  located  by  any 
survey  under  Spanish  authority,  is  void  as  against  the  United  States.  United 
States  V.  IkUspiney  15  P.  319 xiv.  100. 

36* 
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6.  A  grant,  containing  no  calls  by  which  it  could  be  located,  and  not  in  &ct 
located  by  the  Spanish  authoritiesi  is  void.  Buyck  v.  United  SiateSj  15  P. 
215 xiv.  74. 

7.  A  grant,  by  the  local  authorities  of  Spain,  in  East  Florida,  of  ^  a  square 
of  eight  leagues  of  land  on  the  waters  of  Hillsborough  and  Tampa  bays,**  not 
located  by  a  survey  recognized  by  those  authorities  before  January  24, 1818, 
did  not  separate  any  particular  tract  from  the  public  domain,  is  not  capable  of 
being  surveyed  by  its  calls,  and  consequently  made  no  title  which  is  protected 
by  the  treaty  of  1819,  between  the  United  States  and  Spain.  Oniied  States  t. 
Mrandoj  16  P.  153 xiv.  224. 

8.  A  survey  by  the  surveyor-general  of  Florida,  made  after  January  24^ 
1818,  at  a  different  place  from  that  called  for  by  a  grant,  is  inoperative^ 
United  States  v.  Breward,  16  P.  148 .. .  .xiv.  217. 

9.  But  if  the  grant  sufficiently  described  the  land  to  enable  a  surveyor  to 
run  the  lines,  it  was  valid,  and  a  survey  will  be  directed.     lb. 

10.  Under  a  Spanish  concession  in  East  Florida,  the  survey  must  be  made  as 
called  for  in  the  concession,  and  if  the  whole  quantity  cannot  thus  be  had,  bj 
reason  of  prior  grants,  an  equivalent  elsewhere  cannot  be  taken.  Unitei 
States  V.  Arredondoi's  HeirSy  13  P.  133. . .  .xiii.  88. 

11.  The  court  is  not  satisfied  that  a  usage  existed  in  East  Florida,  while 
under  the  government  of,  Spain,  to  survey  land  clear  of  water  and  martsh 
embraced  in  the  calls  for  a  survey.     United  States  v.  Levt/^  13  P.  81 ... .  xiii.  51. 

12.  If  such  a  custom  existed,  it  could  not  be  applied  to  a  case  where  ao 
actual  survey,  carried  into  a  grant,  included  water  and  marsh.     lb, 

13.  The  courts  of  the  United  States  cannot  give  effect  to  such  a  custom;  so 
to  do  would  be  equivalent  to  a  new  concession.    lb* 

14.  A  French  grant  of  a  lot  running  back  to  a  lake  was  not  oonfirmed  by 
the  Spanish  governor,  merely  because  he  acted  quasi-judicially  on  an  inveotoiy 
of  the  deceased  grantee's  estate,  which  mentioned  the  land  as  running  back  to 
the  lake.     United  States  v.  Ducros,  15  H.  38 . . .  .xx.  391. 

15.  The  Spanish  grant  relied  on,  not  containing  enough  to  identify  any 
particular  tract  of  land,  and  no  legal  survey  having  been  made,  the  grantee 
has  no  title.     ViUalobos  v.  United  States,  10  H.  541 ....  xviii.  500. 

16.  The  decree  of  Grovernor  Carondelet  of  June  20,  1797,  appropriating 
ceitain  lands  for  the  use  of  a  colony,  to  be  formed  by  the  Baron  de  Bastrop, 
did  not  vest  any  title  to  the  land,  therein  referred  to,  in  the  baron ;  it  onlj  set 
it  apart  to  be  granted  in  future  to  the  colonists  when  settled  thereon.  United 
States  V.  Philadelphia  and  New  OrUanSj  11  H.  609 .. .  .xviii.  730. 

17.  A  concession  was  made  by  the  Spanish  lieutenant-governor  of  Nacogdo- 
ches,  in  1797,  not  followed  by  any  action  of  the  proper  officer  to  put  the 
grantee  in  possession,  nor  by  any  survey,  the  calls  in  the  concession  being  too 
vague  to  identify  the  particular  tract  intended  to  be  granted,  and  the  possession 
taken  being  only  of  a  very  small  part  of  the  quantity  embraced  in  the  concession. 
Held,  that  the  representatives  of  the  grantee  had  no  title  as  against  the  United 
States.     Lecampte  v.  United  States,  11  H.  115 .. .  .xviii.  568. 

18.  Under  the  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  a  daim  to 
land  in  Missouri  cannot  be  confirmed,  unless  some  particular  tract  of  land  was 
severed  from  the  mass  of  the  domain  of  the  crown,  by  an  authorized  survey,  or 
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by  such  a  description  in  the  concession,  grant,  warrant,  or  order  of  survey,  as 
is  capable  of  being  followed  by  a  survey  pursuant  to  its  calls.  Smith  v« 
United  States,  10  P.  326 xii.  143. 

19.  Tlie  principle  of  the  case  of  Smith  v.  United  States,  10  P.  326,  applied, 
and  the  confirmation  refused.     Wherry  v.  United  States,  10  P.  338 ....  xii.  152. 

20.  The  contracts  between  the  Spanish  government  and  the  Marquis  de 
Maison  Rouge,  examined,  and  held  not  to  amount  to  a  grant  to  him.  United 
States  v.  King,  7  H.  833 xvii.  425. 

21.  A  Spanish  grant,  which  did  not  contain  any  description  by  which  the 
land  could  be  located,  and  was  connected  with  no  survey,  did  not  create  any 
private  property,  in  any  part  of  the  public  domain  ;  such  a  title  was  not  con- 
firmed by  the  treaty  of  cession  of  Louisiana.  United  States  v.  King,  3  H. 
778 XV.  640. 

22.  A  Spanish  grant,  which  contained  no  description  or  calls,  except  such 
as  showed  that  the  grantee  was  to  have  six  miles  square  in  a  territory  thirty 
miles  by  six,  and  which  was  aided  by  no  legal  survey,  is  void.  United  States 
V.  Lawton,  5  H.  10 ... .  xvi.  286. 

23.  The  survey  not  conforming,  in  part,  to  the  grants,  the  decree  for  that 
part  was  reversed.     United  States  v.  Levi,  8  P.  479 . . . .  xi.  182. 

24.  The  survey  not  being  wholly  within  the  grant,  decree  for  so  much 
reversed.    United  States  v.  Hturtas,  8  P.  488 . . . .  xi.  187. 

25.  Decree  of  the  district  court  of  Florida  confirmed  so  far  as  the  survey 
was  within  the  grant  made  by  the  Spanish  authorities.  United  States  y. 
Buertas,  9  P.  171 xi.  822. 

26.  The  stipulatipn  in  the  8th  article  of  the  treaty  with  Spain  avoids  grants 
made  after  the  24th  January,  1818,  but  not  surveys  made  after  that  time  to 
locate  grants  made  before  that  time,  although  such  grants  contained  no  descrip- 
tion of  the  place  where  they  were  to  be  located.  United  States  v.  Acosta,  1 
H.  24 xiv.  483. 

27.  A  paper  extracted  from  a  Spanish  register  of  land  titles  in  Louisiana, 
purporting  to  contain  only  the  recitals  which  usually  precede  a  Spanish  title 
in  form,  but  adding  no  words  of  grant,  held  not  to  be  evidence  of  any  title. 
United  States  v.  Le  Btane,  12  H.  435 xix.  227. 

28.  No  legislation  of  congress  has  cured  a  defect  arising  from  want  of 
power  to  make  a  French  title,  under  which  possession  had  not  been  held. 
United  States  v.  LtAuterive,  10  H.  609 xviii.  516. 

6.    OF    THE    BBLEASB,   SVBBENDBB,   OB   FOBFEITUBB   OF  SUCH  TITLES,   ANB 

HEREIN   OF   CONDITIONS. 

1.  Where  a  part  of  the  land  claimed  under  a  Spanish  title  was  granted  to, 
and  accepted  by  the  claimant,  by  an  act  of  congress,  without  any  saving  of  the 
n^sidoe  of  his  claim,  this  must  be  taken  to  have  satisfied  his  whole  claim  upon 
the  equity  of  the  United  States.  United  States  y.  Rosdius,  15  H.  31 ... .  xx. 
885. 

2.  There  was  no  ordinance  ingrafting  a  condition  upon  a  mill  grant.  United 
States  v.  Hanson,  16  P.  196 xiv.  248. 

3.  A  recital  in  a  Spanish  grant,  of  one  of  its  considerations,  will  not  be  deemed 
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a  condition,  if  it  is  not  declared  to  be  so,  and  if  the  grant  is  in  terms  absolute 
United  States  v.  Rodman^  15  P.  180.  • .  .xiv.  50. 

4.  A  grant  of  land  bj  the  Spanish  governor  of  East  Florida,  to  be  void  if  a 
settlement  should  not  be  made  within  six  months,  is  void  as  against  the  crown 
of  Spain,  and  as  against  the  United  States,  if  the  condition  was  not  performed. 
Buyck  V.  United  States^  15  P.  215 ....  xiv.  74. 

5.  A  grant  of  lands  by  the  Spanish  governor  of  East  Florida,  "in  con- 
formity with  the  number  of  workers  he  may  have  to  cultivate  them,  the  cor^ 
responding  number  of  acres  may  be  surveyed  by  him,"  and  that  "  he  will  take 
possession  within  six  months,"  no  possession  having  been  actually  taken,  and 
no  survey  made,  and  no  workers  placed  on  the  land,  is  void.  OHara  v.  XJvsM 
States,  15  P.  275 xiv.  86. 

6.  Though  the  perfect  titles  made  by  the  Spanish  authorities  to  lands  in 
Florida,  are  exempt  from  the  provisions  of  the  8th  article  of  the  treaty  of 
cession  between  the  United  States  and  Spain,  and  need  no  confirmation,  yet 
titles  granted  upon  condition  of  cultivation,  or  occupation,  not  performed,  and 
without  excuse  for  non-performance,  are  void  as  against  the  United  States,  as 
they  were  against  the  king  of  Spain.     United  States  v.   Wiggins^  14  P.  334 

....  xiii.  488. 

7.  Where  a  concession  was  made  by  the  Spanish  governor  of  Louisiana  in 
1799,  and  no  survey  was  made  and  no  possession  taken,  and  no  act  done  under 
it  until  it  was  produced  in  court,  in  1846;  heldj  that  the  incipient  title  must  be 
presumed  to  have  been  extinguished.  United  States  v.  Hughes^  13  H.  1 
....  xix.  849. 

8.  The  previous  decision  affirmed,  and  applied  to  the  facts  of  this  ease. 
United  States  v.  Hughes,  13  H.  4. . .  .xix.  852. 

9.  The  two  previous  decisions  affirmed  and  applied  to  this  case.  Dmied 
States  v.  Hughes,  13  H.  7 . . . .  xix.  354. 

10.  A  claim  founded  on  a  Spanish  order  of  survey,  no  possession  having 
been  taken,  and  no  survey  made,  nor  any  act  done  under  the  alleged  tide  since 
1791,  when  the  order  of  survey  was  issued,  held  to  have  been  abandoned  and 
the  inchoate  title  extinguished.  United  Stales  v.  Simon,  12  H.  433....  xix. 
225. 

11.  A  claim  under  an  alleged  purchase  from  the  Spanish  authorities,  held, 
upon  the  evidence,  and  the  presumptions  arising  from  the  lapse  of  time  and 
the  surrounding  circumstances^  to  have  been  extinguished,  by  the  Spanish 
authorities  before  the  cession  of  Louisiana  to  the  United  States.  United 
States  v.  Moore,  12  H.  209 xix.  106. 

12.  A  petition  was  presented  to  the  governor  of  East  Florida  in  18 16, 
stating  that  the  petitioner  desired  to  erect  a  mill,  and  for  that  purpose  praying 
a  grant  of  land  of  five  miles  square,  or  its  equivalent,  in  the  event  that  the 
situation  named  would  not  permit  the  said  form.  The  grant  was  made  as 
asked,  to  take  effect  on  the  erection  of  the  milL  Hdd,  1.  That  under  the 
treaty,  the  grantee  had  the  same  time  to  fulfil  the  condition  after  the  cession, 
as  was  limited  by  an  order  of  the  governor  made  before  the  cession.  2.  That 
as  the  whole  quantity  could  not  be  surveyed  at  the  place  named,  the  residue 
was  properly  surveyed  elsewhere.  United  States  v.  SUfbatd^  10  P.  313.  •  •  .xii 
139. 
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13.  A  grant  of  land  in  East  Florida,  made  bj  the  local  Spanish  authorities, 
on  a  condition  precedent,  which  was  not  performed,  and  no  excuse  shown  for 
non-performance ;  hM,  that  the  title  was  invalid  as  against  the  United  States. 
United  Stales  v.  MiWs  Heirs,  12  P.  215 xii.  699. 

14.  A  grant  of  land  in  Florida,  made  by  the  local  Spanish  authorities,  upon 
a  condition  precedent,  which  the  grantee  had  not  performed,  and  for  the  non- 
performance of  which  he  gave  no  sufficient  excuse,  held  invalid.  United 
States  T.  Kingsley,  12  P.  476 xii.  804. 

15.  Though  the  commandant  of  the  port  of  New  Madrid,  in  upper  Louisi- 
ana, had  power,  as  the  deputy  of  the  Spanish  governor  of  the  province,  to 
enter  into  a  contract  to  grant  lands  in  consideration  of  the  introduction  of  a 
colony,  &c,  and  though  the  facts  set  forth  in  his  order  as  the  motives  of  the 
agreement  must  be  taken  as  true,  yet,  before  the  grantee  could  apply  for  a 
title  in  form,  he  must,  according  to  the  laws  and  usages  of  Spain,  have  com- 
plied with  the  conditions  which  formed  the  consideration  of  the  grant ;  and  as 
the  United  States  have  succeeded  to  the  rights  and  duties  of  the  Spanish 
crown,  touching  this  subject,  the  applicant,  who  has  failed  to  perform  those 
conditions,  cannot  demand  a  title  from  the  United  States,  under  the  act  of  May 
26,  1824,  (4  Stats,  at  Large,  52,)  revived  by  the  act  of  June  17,  1844, 
(5  Stats,  at  Large,  676.)     GUnn  v.  United  States,  13  H.  250 xix.  480. 

16.  The  time  allowed  by  the  United  States  for  performance  of  such  con- 
ditions in  grants  of  this  character,  did  not  run  after  the  date  of  the  act  of 
March  26,  1804,  (2  Stats,  at  Large,  287,  §  14,)  and  it  was  competent  for  the 
political  department  of  the  government  thus  to  limit  the  time.     Ih, 

17.  The  principles  of  the  preceding  case,  Glenn  v.  United  States,  13  H. 
250,  applied  to  this  case,  and  the  petition  dismissed.  De  ViUmont'*s  Heirs,  v. 
United  States,  13  H.  261 xix.  489. 

18.  A  condition  to  settle  two  hundred  families  on  the  land  granted,  was  held 
to  be  a  condition  subsequent,  and  that,  in  equity,  the  change  of  jurisdiction  and 
circumstances  had  excused  its  performance.  United  States  v.  Arredondo,  6  P. 
391 X.  315. 

7.    OP   LEGISLATTVE    ACTS    OF    OONFIBBIATIOK    OF   SUCH    TITLES   OPERATING 

DIBBCTLT   OR   THROUGH   COMHISSIOKBRS. 

Svpra,  m.  C. ;  Infra,  IV.  E. 

1.  The  act  of  July  4,  1836,  confirming  claims  to  land  in  Missouri,  (5  Slats, 
at  Large,  126,)  excepts  from  its  operation  lands  previously  confirmed  by  act 
of  congress.     Les  Bois  v.  BrameU,  4  H.  449 ....  xvi.  170. 

2.  The  act  of  June  13, 1812,  confirming  commons,  &c.  in  St.  Louis,  (2  Stats. 
at  Large,  748,)  excepted  out  of  its  operation  only  lands  the  claims  whereto  had 
then  been  confirmed  by  the  board  of  commissioners,  organised  under  the  act 
of  March  2,  1805,  (2  Stats,  at  Large,  324.)     Ih. 

3.  One  having  an  inchoate  Spanish  title  to  land  in  Missouri,  who  had  neither 
presented  it  to  any  board  of  commissioners,  nor  to  the  district  court,  stood 
barred  on  May  26,  1829.     Ih. 

4.  Under  the  acts  of  March  2,  1805,  (2  Stats,  at  Large,  324,)  and  March  3, 
1807,  (2  Stats,  at  Large,  440,)  relative  to  land  titles  in  Louisiana,  a  confirma- 


430  PUBLIC  LANDS  OF  THE  UNrTED  STATES. 

tion  by  commissioners  does  not  necessarily  enure  to  the  benefit  of  the  holder 
of  the  true  French  or  Spanish  title.  And  where  the  French  owner  twice  con- 
veyed, and  possession  went  with  the  junior  title,  and  it^  holder  presented  his 
claim,  and  it  was  confirmed,  and  the  holder  of  the  elder  title  wholly  omitt«Hi  to 
do  any  act  under  the  laws  of  congress,  it  was  held  that  he  was  entitled  to  no 
benefit  therefrom.     Strother  v.  Lucas,  6  P.  768 . . .  .x.  867. 

5.  The  act  of  May  26,  1824,  (4  Stats,  at  Large,  66,)  granting  certain  lots 
of  ground  to  the  corporation  of  the  city  of  Mobile,  and  to  certain  individuals, 
in  using  the  terms,  ^  new  grant  or  order  of  survey  by  the  Spanish  government, 
during  the  time  at  which  they  had  power  to  make  the  same,"  refers  to  grants 
made  by  the  local  authorities  of  Spain,  after  the  acquisition  of  Louisiana  bj 
the  United  States,  and  before  the  cession  of  Florida,  of  lands  lying  between 
the  Mississippi  and  Perdido  rivers,  and  in  dispute  between  the  two  govern- 
ments.    Lessee  of  PoUarcts  Heirs  v.  Kihbe,  14  P.  858 ....  xiii.  497. 

6.  Such  claims  are  not  beyond  the  reach  of  congress,  but  may  be,  and  in  this 
case  have  been  confirmed.     Ih. 

7.  A  mere  private  survey,  made  to  enable  the  city  of  St  Louis  to  present 
its  claim  to  commons  before  the  board  of  commissioners  under  the  act  of 
March  2,  1805,  (2  Stats,  at  Large,  824,)  can  have  no  influence  on  the  title; 
it  was  not  adopted  by  the  act  of  confirmation  of  June  18,  1812,  (2  Stats,  at 
Large,  748,)  which  did  not  make  confirmation  with  any  reference  to  any  pri- 
vate survey.     Machaiy  v.  Dillon,  4  H.  421 . . .  .xvi.  165. 


IV.    CONFLICTING  CLAIMS  OF  INDIVIDUALS  TO  PUBLIC  LANDS. 

A.  CONFLICTING  CLAIMS  TO  LEGAL  TITLES  ACQUIRED  BY  DIF- 
FERENT PERSONS  FROM  THE  UNITED  STATES  ALONE,  OB 
FROM  THEM  AND  A  STATE  OR  A  FOREIGN  GOVERNMENT. 

Indians,  C.  2. 

1.  Where  there  were  conflicting  titles  to  the  same  land,  one  being  a  location 
under  a  New  Madrid  certificate,  made  in  1818,  and  confirmed  by  congress  in 
1822  and  patented  in  1827,  and  the  other  being  an  inchoate  Spanish  title, 
barred  by  failure  to  file  notice  of  the  claim  pursuant  to  the  act  of  March  2, 
1805,  (2  Stats,  at  Large,  824,)  but  the  bar  removed  by  the  act  of  May  26, 
1824,  (4  Stats,  at  Large,  52,)  and  the  title  confirmed  by  a  decree  of  this  court 
after  the  patent  issued  for  the  first-mentioned  title,  it  was  held,  that  as  the  Span- 
ish title  was  barred  as  against  the  United  States,  from  1808  to  1824,  they 
might  prescribe  conditions  for  removing  the  bar,  that  they  had  done  so ;  and 
that,  by  force  of  a  limitation  in  the  acts  of  1824  and  1828,  (4  Stats,  at  Lar]<:e, 
298,)  the  title  acquired  under  the  patent  in  1827,  and  the  equitable  title  which 
preceded  the  patent,  were  protected.     Barry  v.  Gamble,  8  H.  82 ....  xv.  279. 

2.  A  patent  which  reserved  the  rights  of  settlers  in  the  village  of  Peoria  as 
granted  by  acts  of  May  15, 1820,  (3  Stats,  at  Large,  605,)  and  March  3. 1823, 
(3  Stats,  at  Large,  786,)  gave  no  title  as  against  such  a  settler,  who  may  re- 
cover the  land,  in  an  action  of  ejectment,  against  the  patentee,  though  the  settler  ^ 
patent  was  of  a  subsequent  date.     Ballance  v.  Forsyth^  13  H.  18 . . .  .xix.  362. 
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8.  A  patent  from  the  United  States  does  not  affect  a  preexisting  title  in  a 
third  person.     City  of  New  Orleans  v.  De  Armas,  9  P.  228 . . . .  xi.  338. 

4.  A  donation  certificate,  under  the  act  of  March  8,  1808,  (2  Stats,  at  Large, 
229,)  gives  a  title  superior  to  that  acquired  bj  a  purchase  at  a  public  land  sale. 
Boss  V.  Barland,  1  P.  666 vii.  752. 

5.  No  particular  form  of  such  certificate  is  required ;  it  is  sufficient  if  it 
shows  the  occupancy  required  by  the  act,  and  what  land  granted.     Ih, 

6.  Afler  May  26, 1829,  and  before  July  9,  1882,  lands  in  Missouri,  to  which 
imperfect  French  or  Spanish  titles  existed,  were  not  reserved  from  sale,  and 
w^ere  liable  to  be  appropriated  to  the  use  of  that  State  under  the  authority  of 
the  act  of  March  6,  1820,  (8  Stats,  at  Large,  645,)  and  a  title  acquired  by 
such  selection,  and  sold  by  virtue  of  the  act  of  March  8,  1881,  (4  Stats,  at 
Large,  492,)  is  valid  as  against  a  subsequently  confirmed  Spanish  title.  De- 
lauriere  v.  JEmison,  15  H.  525 ....  xx.  618. 

7.  Construction  of  a  special  act  of  congress,  of  May  26,  1824,  (4  Stats,  at 
Large,  66,)  granting  certain  lots  of  ground  to  the  city  of  Mobile.  Mobile  v. 
.Kslava,  16  P.  284. . .  .xiv.  267.     Mobile  v.  BaBeUy  16  P.  261 .. .  .xiv.  284. 

8.  So  long  as  the  government  held  the  title  to  the  land  demanded,  there 
could  be  no  adverse  possession,  to  cause  the  statute  of  limitations  to  run.  lAnd' 
My  v.  Miller,  6  P.  666 x.  804. 

9.  A  decree,  confirming  an  inchoate  Spanish  title,  made  by  this  court,  on 
appeal  in  1886,  upon  a  petition  originally  filed  in  1824,  did  not  relate  back  so 
as  to  devest  a  title  gained  from  the  United  States  under  an  entry  made  in 
1884.     This  would  be  inconsistent  with  the  second  section  of  the  act  of  May 

24,  1828,  (4  Stats,  at  Large,  298.)     McCabe  v.  Wortkington,  16  H.  86 

xxL  89.  ^ 

B.    CONFLICTING   CLAIMS   TO  EQUITABLE  TITLES  THUS 

ACQUIRED. 

Infra,  IV.  C. 

1.  On  a  trial  at  law,  no  inquiry  can  be  made  into  the  regularity  of  the  pre- 
requisites of  a  patent,  valid  on  its  face.  Stringer  v.  Youngs  Lessee,  8  P.  820 
. .  •  .Tiii.  480. 

2.  If  the  defendant  has  the  prior  patent  for  land,  the  plaintiff  can  prevail  in 
equity  only  by  showing  prior  valid  entries.  JBitnt  v.  WichUffe,  2  P.  201 .... 
Tiii.  85. 

3.  A  patent  makes  a  title  valid  as  against  a  subsequent  entry.  HoofnagU 
V.  Anderson,  7  W.  212 v.  248. 

4.  If  the  proceedings  on  which  the  patent  was  founded  were  irregular,  the 
government,  but  not  one  having  no  prior  equity,  can  take  advantage  thereof. 
Jh, 

5.  A  mere  right  to  enter  on  certain  lands  for  military  services,  no  particular 
land  having  been  appropriated,  is  not  such  a  prior  equity  as  enables  its  holder 
to  set  aside  a  patent,  regular  on  its  face.     lb, 

6.  Though  the  warrant  for  military  lands  refers  to  the  certificate,  this  refer- 
ence does  not  amount  to  notice  of  an  irregularity  appearing  on  the  certificate) 
and  if  the  purchaser  of  such  a  warrant  takes  it  subject  to  any  infirmity  on  ac- 
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count  of  the  irregularitj  of  the  certificate,  his  risk  is  terminated,  and  hu  title 
becomes  good  when  the  patent  is  issued.     Ih, 

7.  Where  a  patent  is  founded  on  an  assignment  of  a  certificate  of  a  military 
right,  a  court  of  equitj  maj  inquire  into  an  alleged  fraud  in  that  assignment 
and,  if  found  fraudulent,  decree  the  holder  of  the  legal  title  to  be  a  trustee  for 
the  equitable  owner.     Brush  v.  Ware^  16  P.  93 . . .  .xiv.  84. 

8.  The  act  of  the  register  in  issuing  a  warrant  under  such  a  certificate,  b 
ministerial,  not  judicial.     Ih, 

9.  The  treaty  between  the  United  States  and  Spain,  of  October  27, 1795, 
ascertained  and  established  an  existing  but  disputed  boundary  line ;  and  prior 
grants,  made  by  the  authorities  of  Spain  within  the  territory  of  Greorgia,  as 
ascertained  by  that  treaty,  were  invalid,  and  owe  all  their  force*  to  the  act  of 
congress  of  March  8,  1808,  (2  Stats,  at  Large,  229.)  Consequently,  the 
claimant,  to  whom  the  land  was  granted,  in  pursuance  of  that  act,  must  preraO 
against  any  other  claimant  under  a  Spanish  title,  whether  in  a  suit  in  equity  or 
at  law.     Robinson  v.  Minor,  10  H.  627 ....  xviii.  523. 

10.  A  location  under  a  New  Madrid  certificate  cannot  previul  against  a  sub- 
sequently confirmed  Spanish  concession,  notice  whereof  had  been  given  pur- 
suant to  the  10th  section  of  the  act  of  March  8,  1811.  BisseU  v.  Penro»,  8 
H.  317....xvii.  605. 

11.  A  location  and  survey  of  a  tract  of  land  within  the  reservation  made  for 
Virginia  military  land  warrants,  made  in  contravention  of  the  proviso  to  the  2d 
section  of  the  act  of  congress  of  March  1,  1828,  (8  Stats,  at  Large,  772,)  is 
null  and  void,  thou^  the  conflicting  entry  had  been  made  in  1822,  in  the  name 
of  a  person  then  deceased.  McArthuf^s  Heirs  v.  DwrCs  Mnrs,  7  H.  262  — 
xvii.  110.  • 

12.  Where  the  owner  of  land  in  Louisiana,  fronting  on  the  Mississippi  River, 
obtained  a  patent  certificate  for  back  land,  which  he  was  not  entitled  to  either 
by  the  act  of  any  public  surveyor,  or  by  his  equitable  right  to  a  protraction  of 
his  side  lines ; — JSeldy  that  his  title  was  invalid  as  against  an  adjoining  pro- 
prietor, who  had  a  right  to  enter  and  purchase  the  land  under  the  act  of  Jane 
15,  1882,  (4  Stats,  at  Large,  584,)  and  did  so  enter  and  purchase  the  same. 
Jourdan  v.  Barretty  4  H.  169 ... .  xvi.  67. 

18.  The  acts  of  March  8,  1811,  (2  Stats,  at  Lai^e,  662,)  May  11,  1820,  (-5 
Stats,  at  Large,  578,)  and  June  15,  1882,  (4  Stats,  at  Large,  584,)  oonceming 
back  and  double  concessions  in  Louisiana,  as  well  as  the  Spanish  regulatioDS 
thereof,  considered.     Ih, 

14.  An  equitable  Spanish  title  not  confirmed  by  the  United  States,  cannot 
prevail  against  a  legal  title  acquired  from  the  United  States.  United  StaUs  v. 
King,  8  H.  778 xv.  640. 

15.  Under  the  acts  of  1812,  (2  Stats,  at  Large,  748,)  and  1824,  (4  Stats, 
at  Large,  65,)  concerning  town  and  village  lots  in  Missouri,  it  was  not  com- 
petent for  the  recorder  to  give  a  certificate  of  confirmation  in  1889,  and  thereby 
devest  a  title  already  acquired  under  the  United  States.  Gamache  v.  PiqmptoL 
16  H.  451 . . . .  xxi.  254. 

16.  An  incomplete  Spanish  title,  confirmed  by  congress  in  1886,  cannot  pre- 
vail against  a  patent  for  the  same  land,  issued  before  the  act  of  July  4, 183^ 
(5  Stats,  at  Large,  126.)     Menard*8  Heirs  v.  Massey,  8  H.  293 xrii.  591 
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a    OF  THE  EQUITABLE    TITLE    THUS  ACQUIBED  BY  ONE,  AND 

THE  LEGAL  BY  ANOTHER 

iSifpro,  HL  A.  6,  C.  1,  8,  lY.  B. 


D  CONFLICTING  BIGHTS  AND  CLAIMS  WHICH  ARE  OR  ARE  NOT 
FIXED  AND  SETTLED  BY  THE  LEGISLATIVE  POWER,  OR  BY 
COMMISSIONERS  OR  OTHER  OFFICERS  UNDER  THE  AUTHORr 
ITY  OF  CONGRESS,  AND  NOT  THE  SUBJECT  OF  JUDICIAL 
INQUIRY. 

1.  Under  the  act  of  May  20,  1826,  (4  Stats,  at  Laiige,  179,)  granting  lands 
for  the  support  of  schools^  the  secretary  of  the  treasaiy  had  power  to  decide, 
as  between  the  school  trustees  for  a  township  and  one  claiming  under  a  private 
entry,  whether  the  land  in  question  had  been  duly  selected  and  set  apart  for  the 
schools  of  the  township ;  and  his  decision  was  finaL  Campbell  v.  Doe,  13  H. 
244....xix.477. 

2.  The  commissioners  under  the  act  of  i803,  (2  Stats,  at  Large,  229,)  were 
empowered  to  hear  evidence,  as  to  the  time  of  the  evacuation  by  the  Spanish 
troops,  and  to  decide  on  the  fact,     Hoss  v.  Barlandy  1  P.  655 ....  vii.  752. 

3.  Under  the  act  of  May  8, 1822,  (8  Stats,  at  Large,  699, 708,)  the  register 
and  receiver  were  not  authorized  to  decide  on  conflicting  locations  or  titles  under 
perfect  grants,  but  only  where  the  titles  were  incomplete.  Jhe  v.  Oity  of 
MMle,  9  H.  451 ... .  xviii.  224. 

4.  Under  the  fifUi  section  of  the  act  of  March  8, 1811,  (2  Stats,  at  Lai^, 
663,)  prescribing  the  terms  on  which  proprietors  of  contiguous  lands,  on  a 
stream,  in  Louisiana,  could  obtain  titles  to  adjacent  back  lands  belonging  to  the 
United  States,  where  each  of  two  proprietors  could  not  obtain  his  full  quantity 
by  reason  of  the  directions  of  their  side  lines,  a  division  between  them  of  such 
back  land,  made,  in  good  faith,  by  the  principal  deputy  surveyor  of  the  proper 
district,  under  the  superintendence  of  the  surveyor  of  public  lands  south  of  the 
State  of  Tennessee,  was  final  and  conclusive  upon  their  respective  rights,  and 
cannot  be  disturbed  by  any  court  of  justice.  Haydd  ▼.  Dufngne^  17  H.  23 ...  • 
xxL  347. 

COBPOBATIOirB,  B.  4. 
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A    VIRGINIA  AND  KENTUCKY. 

1.  Under  the  land  law  of  Virginia^  if  by  any  reasonable  constmctioii  an 
entry  is  supportable,  it  will  be  supported.  Massie  y.  WaUty  6  C.  148.. ...iL 
845. 

2.  When  a  given  quantity  of  land  is  to  be  laid  off  on  a  given  base,  it  is  to  be 
in  a  parallelogram,  unless  this  form  would  be  repugnant  to  the  entry;  and 
where  necessarily  departed  from,  the  departure  should  extend  no  further  than 
the  calls  render  necessary.     lb. 

3.  In  Kentucky,  if  a  natural  object  is  called  for,  as  about  a  certain  distance 
from  a  fixed  monument^  and  the  object  cannot  be  found,  the  call  for  it  is  rejected, 
and  the  distance  mentioned  taken  as  the  precise  distance.  JBf>dUy  v.  Tw^^ 
5  C.  191.. ..iL  228. 

4.  K  an  entry  be  placed  on  a  road,  at  a  certain  distance  from  a  given  point, 
by  which  the  road  passes,  the  distance  is  to  be  computed  by  the  meanders  of 
the  road,  and  not  by  a  straight  line,  unless  there  is  something  to  show  another 
intent.  If  only  the  quantity  and  one  line  are  described,  the  location  is  to  be 
made  in  a  square.     Jb. 

5.  A  call  for  the  settlement  and  preemption  of  J.  before  a  location  of  the 
preemption  right  of  J.  has  been  made,  is  substantially  a  call  for  the  land  of  J. 
lb. 

6.  In  Kentucky,  an  entry  is  sufficient  if  it  has  that  reasonable  certainty  which 
would  enable  a  subsequent  locator,  by  the  exercise  of  a  due  degree  of  judgment 
and  diligence,  to  locate  his  own  land  on  the  adjacent  residuum.     lb. 

7.  A  survey,  though  it  include  surplus  land,  is  an  appropriation  of  the  land 
it  covers,  and  cannot  be  reduced  by  a  caveat,  under  the  act  of  Virginia,  of  1779. 
The  patent  relates  in  equity  to  the  inception  of  the  title,  and  he  who  has  first 
appropriated  the  land,  has  the  best  equitable  title,  unless  impaired  by  the  dr 
cumstances  of  the  case.     Tayhr  v.  Brovm,  5  C.  234. . .  .ii.  288. 

8.  A  locator  under  a  warrant,  undertakes  to  find  vacant  land,  and  acts  at  his 
own  risk.     lb. 

9.  The  equity  of  the  prior  locator  in  Virginia  extends  to  the  surplus  land 
surveyed,  as  well  as  to  that  included  in  the  warrant.    lb. 

10.  If  a  subsequent  locator  has  embraced  in  his  patent,  land  included  in  a 
prior  entry,  he  must  convey  the  legal  title  thereof  to  such  prior  locator,  without 
a  conveyance  from  the  latter,  of  lands  held  by  him,  not  within  his  entry,  but 
within  that  of  the  subsequent  locator,  but  not  surveyed  as  part  thereofl  Bodk^ 
V.  Taylor,  5  C.  191 ii.  228. 

11.  Lord  Fairfax,  at  the  time  of  his  death,  had  the  absolute  property,  seisin, 
and  possession  of  the  waste  and  unappropriated  lands  in  the  northern  neck  <^ 
Virginia.     Fairfoa^s  Devisee  v.  Hunter^s  Lessee,  7  C  603. . •  .ii.  684. 

12.  The  commonwealth  of  Virginia  could  not  grant  the  unappropriated  lands 
in  the  northern  neck  until  its  title  should  have  been  perfected  by  possession ; 
and  the  British  treaty  of  1794  confirmed  the  title  to  those  lands  in  the  devisee 
of  Lord  Fairfax.     lb. 

13.  Under  the  Virginia  land-law  of  1779,  a  survey  without  an  entry  was  not 
an  appropriation,  and  gave  no  title.     Wilson  v.  Mason.  1  C.  45 .  •  • .  i.  346. 
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14.  The  remedy  by  ectveat  belonged  to  one  who  obtained  a  better  title  after, 
as  well  as  before  another  oonflicting  survey.     lb. 

15.  A  military  right  to  unapprapriated  land  in  America,  acquired  under  a 
royal  proclamation  of  1763,  was  made  assignable  by  the  law  of  Virginia,  to  an 
inhabitant  of  that  State.    Irvine  v.  Sinu^s  Lesseey  8  D.  425 . . . .  i.  298. 

16.  Obtaining  a  warrant  and  so  locating  it  as  to  describe  a  particular  parcel 
of  land,  gave  to  the  assignee  a  complete  equitable  title,  which  was  confirmed 
by  the  compact  between  Pennsylvania  and  Virginia.    3. 

17.  A  law  of  Virginia,  passed  in  1779,  for  opening  a  land-office,  &c.,  con- 
tained a  clause  that  no  entry,  or  location  of  land,  should  be  admitted  within 
the  country  and  limits  of  the  Cherokee  Indians,  ffeldj  that  the  tract  west  of 
the  Tennessee  River  was  not  then  within  the  limits  of  the  country  belonging  to 
those  Indians.    Kinney  v.  Olark,  2  H.  76. .  •  .xv.  40. 

18.  The  title  to  lands  in  Virginia,  Kentucky,  and  Tennessee,  could  be  tried 
under  a  eavecU,  and  the  judgment  bound  those  who  had  a  claim  to  an  equitable 
title  under  one  of  the  parties.     lb. 

19.  The  courts  of  Kentucky  having  decided  that  an  entry  under  a  military 
warrant  was  necessary  to  give  title,  those  claiming  under  such  warrants,  with- 
out entry,  are  barred  by  the  act  of  limitations  of  Kentucky  of  seven  years ;  for 
though  that  act  does  not  bar  those  who  claim  by  legislative  grant,  persons 
claiming  under  military  warrants  only  obtained  inchoate,  and  not  complete 
titles  from  the  legislature,  and  so  are  not  within  the  eicception.     lb, 

20.  Though  the  Kentucky  act  of  1809  could  not  have  complete  operation 
west  of  the  Tennessee  when  it  was  passed,  yet  it  did  have  such  operation  as 
Boon  as  the  restrictions  imposed  by  treaty  were  removed.     lb, 

21.  The  certificate  of  the  surveyor  that  a  survey  has  been  made  by  virtue 
of  a  warrant,  is  sufficient  evidence  that  the  warrant  was  in  his  possession  when 
the  survey  was  made.     Taylor  v.  Brotpn,  5  C.  234. . .  .ii.  238. 

22.  Under  the  land  law  of  Virginia,  the  title,  if  it  commence  without  an 
entry,  begins  with  the  survey,  and  is  not  lost  by  the  neglect  of  the  surveyor  to 
record  the  survey  pursuant  to  the  direction  of  the  act  of  1748.    3. 

23.  The  principal  surveyor  may  make  a  legal  return  of  a  survey,  from  the 
field  notes  of  his  assistant  who  made  the  survey,  and  died  before  making  a  plat 
and  certificate.    lb, 

24.  If  it  is  practicable,  by  a  reasonable  construction  of  an  entry,  to  include 
the  whole  quantity  of  land  called  for,  it  is  to  be  included.  OroghaxCe  Lessee  v. 
Nelson,  3  H.  187 xv.  373. 

25.  The  call  to  run  one  line  parallel  to  another,  if  repugnant  to  the  call  for 
the  quantity,  may  be  disregarded,  if  the  other  calls,  and  that  for  quantity,  suf- 
ficiently identify  the  land.     lb, 

26.  In  Kentucky,  a  patent  is  a  legal  title ;  what  precedes  it  is  equitable  only. 
Green  v.  Liter,  8  C.  229 iii.  104. 

27.  In  Kentucky,  the  courts  of  law  will  not  look  beyond  the  patent,  but 
courts  of  equity  will,  and  will  give  validity  to  the  elder  entry  against  an  elder 
patent.     Finley  v.  Williams,  9  C.  164 iii.  312. 

28.  Between  preemption  rights,  the  prior  improvement  will  hold  the  land 
against  a  prior  ceriaficate,  entry,  sorvey,  and  patent     lb, 

29.  It  is  not  essential  to  an  entry  upon  a  preemption  warrant,  that  the  entry 
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should,  in  terms,  call  for  the  improyement,  although  it  must  in  fact  indade  the 
improvement.     Jb. 

80.  An  entry  calling  for  ^  the  Big  Blue  Lick/'  will  not  support  a  surrey  and 
patent  for  land  at  the  Upper  Blue  Lick,  the  Lower  Blue  Lick  being  generally 
called  ^'  the  Big  Blue  Lick/'  although  there  may  be  other  calls  in  the  entiy 
which  seem  to  designate  the  Upper  Blue  Lick  as  the  place  intended.     i&. 

31.  The  law  of  Kentucky  requires,  in  the  location  of  warrants  for  land,  some 
general  description  designating  the  place  where  the  particular  object  is  to  be 
found,  and  a  description  of  the  particular  object  itself.  Matson  t.  Hordj  1  W. 
Id0....iii.  489. 

32.  The  general  description  must  be  such  as  will  enable  a  person  intending 
to  locate  the  adjacent  residuum,  and  using  reasonable  care  and  diligenoe,  to  find 
the  object  mentioned  in  that  particuliur  place,  and  avoid  the  land  already 
located,    lb. 

33.  If  the  description  will  fit  another  place  better,  or  equally  well,  it  is  de- 
fective,    lb. 

34.  ^  The  Hunter's  Trace,  leading  from  Bryant's  Station  over  to  the  waters 
of  Hinkston,  on  the  dividing  ridge  between  the  waters  of  Hinkston  and  the 
waters  of  Elkhom,"  is  a  defective  description,  and  will  not  sustain  the  entry. 
lb. 

35.  A  question  of  fact  respecting  the  validity  of  the  location  of  a  warrant 
for  land  under  the  laws  of  Kentucky.  Taylor  v.  Wakonj  1  W.  141....i]L 
496. 

36.  Under  the  land  law  of  Virginia,  a  patent  is  a  statute  grant,  which  conferB 
a  seisin  in  deed,  without  an  actual  entry.  So  does  a  private  conveyance  cf 
wild  and  unoccupied  lands.     Green  v.  Liter,  8  C.  229 . . .  .iii.  104. 

37.  The  land  law  of  Virginia,  which  gives  a  right  of  preemption  to  those  who 
had  marked  and  improved  land  before  the  year  1778,  refers  that  right  to  the 
time  when  the  improvement  was  made,  and  to  the  time  of  the  passage  of  the 
act,  and  not  to  the  time  when  the  claim  for  such  preemption  was  made  before 
the  court  of  commissioners.     Simms  v.  Guthrie^  9  C.  19 . . .  .iii.  236. 

38.  If  an  entry  be  made  by  the  assignee  of  a  preemption  right,  it  will  be 
good,  although  the  name  of  the  assignor  be  not  mentioned  in  the  entry,  if  the 
entry  refer  to  the  warrant,  and  if  it  mention  an  improvement,  provided  the 
place  be  described  with  sufficient  certainty  in  other  respects,    lb. 

39.  A  question  under  a  bill  in  chancery,  to  obtain  from  the  defendants  a 
conveyance  of  a  tract  of  land,  in  Kentucky,  held  by  them  as  the  property  of 
the  original  grantee,  confiscated  to  the  State,  and  claimed  by  the  plaintiffi  un- 
der an  equity  arising  bsym  a  sale  made  by  the  original  grantee  of  another 
tract  of  land,  to  which  it  was  alleged  he  erroneously  supposed  himself  legally 
entitled  under  the  same  warrant  and  survey.  Bill  dismissed.  RuteM  v. 
Trustees  of  the  Transylvania  University,  1  W.  432. . .  .iii.  622. 

40.  In  Kentucky,  it  is  settled  that  a  survey  must  be  presumed  to  be  recorded 
at  the  expiration  of  three  months  from  its  date ;  and  that  an  entry  dependent 
on  it  is  entitled  to  all  the  notoriety  which  is  possessed  by  the  survey.  JBktS9h 
dorf  V.  Taylor,  10  W.  152 vi.  360. 

41.  Under  the  land  law  of  Kentucky,  it  is  necessary  that  the  descriptive 
calls  should  designate  the  place  so  as  to  enable  a  subsequent  locator  of  ofdinaij 
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intelligence  to  find  the  land  by  reasonable  search.    M^DaweU  v.  Peyton,  10 
W.  454...,vL474. 

42.  The  locative  calls  in  an  entry  must  be  so  specific  and  so  notorious  in 
themselves,  or  by  reference  to  those  which  are  notorious,  as  to  enable  a  subse- 
quent locator  to  discover  and  identify  them  by  using  ordinary  diligence. 
LUdepage  v.  FmoUr,  11  W.  215 ....  vi.  567. 

43.  An  entry  must  describe  the  place  with  sufficient  accuracy  to  be  found 
and  known  by  others,  and  in  terms  which  wiU  not  fit  other  places  equally  well 
with  that  intended  to  be  appropriated.  TayUn^B  Deviiee  v.  Owing,  11  W.  226 
. . . .  vi.  572. 

44.  A  call  for  a  location  **  in  the  fork  of  the  first  fork  of  Licking,^'  is  not 
iatisfied  by  a  location  in  the  first  fork  of  Licking.  Meredith  ▼•  Picket,  9  W. 
578....  vi.  191. 

45.  The  land  law  of  Virginia,  of  1779,  makes  a  preemption  warrant  superior 
to  a  treasuiy  warrant,  whenever  they  interfere  with  each  other,  unless  the 
holder  of  the  preemption  warrant  has  forfeited  that  superiority,  by  failing  to 
comply  with  some  of  the  requisites  of  the  law ;  one  of  which  is,  that  he  shall 
enter  his  warrant  with  the  surveyor  of  the  county  within  twelve  months  after 
doee  of  the  session  at  which  the  law  was  enacted ;  and  on  that  period  having 
expired,  and  being  prolonged  by  successive  acts,  during  which  time  there  was 
one  interval  between  the  expiration  of  the  law  and  the  act  of  revival,  the  orig- 
inal right  of  the  holder  of  the  preemption  warrant  was  preserved,  notwithstand- 
ing that  interval,  the  entry  oi  the  holder  of  the  treasury  warrant  not  having 
been  made  during  the  same  intervaL  Stephens  v.  M' Cargo,  9  W.  502 . . . .  vi. 
153. 

46.  Where  the  entry  was  in  the  following  words:  ^'D.  P.  enters  2,000 
acres  on  a  treasury  warrant  on  the  Ohio,  about  twelve  miles  below  the 
mouth  of  Licking,  beginning  at  a  hickory  and  sugar-tree  on  the  river  bank, 
running  up  the  river  from  thence  1,060  poles,  thence  at  right  angles  to  the 
same,  and  back  for  quantity,"  it  waa  held  that  the  call  for  a  sugar-tree  might 
be  declared  immaterial,  and  the  location  be  sustained  on  ihe  other  calls.  John^ 
Bon  V.  PanneTs  Heirs,  2  W.  206 . . .  .iv.  79. 

47.  The  entry  was  decreed  to  be  surveyed,  beginning  twelve  miles  below 
the  mouth  of  Licking,  on  the  bank  of  Che  Ohio,  and  running  up  that  river 
1,060  poles ;  which  line  was  to  form  the  base  of  a  rectangular  parallelogram, 
to  include  2,000  acres  of  land.    lb, 

48b  An  error  in  description  is  not  &tal  in  an  entry,  if  it  cannot  mislead  a 
subsequent  locator.     Shipp  v.  Mtter^s  &ir$,  2  W.  316. . .  .iv.  116. 

49.  It  is  a  general  rule,  that  when  all  the  calls  of  an  entry  cannot  be 
complied  with,  because  some  are  vague  or  repugnant,  the  latter  may  be  re- 
jected or  controlled  by  other  material  calls,  which  are  consistent  and  certain. 
lb. 

50.  Course  and  distance  yield  to  known,  visible,  and  definite  objects ;  but 
they  do  not  yield,  unless  to  calls  more  material  and  equally  certain.     lb. 

51.  It  is  a  settled  rule,  that  where  no  other  figure  is  called  for  in  an  entry, 
it  is  to  be  surveyed  in  a  square  coincident  with  the  cardinal  points,  and  large 
enough  to  contain  the  given  quantity,  and  that  the  point  of  beginning  b  deemed 
to  be  the  centre  of  the  base  line  of  such  square.    lb. 

37* 
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52.  An  entry  calling  to  run  about  a  north  course  for  quantity,  the  word 
^<  about "  is  to  be  rejected,  and  the  land  is  to  run  a  due  north  course,  haying  on 
each  side  of  a  due  north  line,  drawn  through  the  centre  of  the  base,  an  equal 
moiety.     Ih. 

53.  A  call  for  a  spring  branch  generally,  or  for  a  spring  branch  to  indade  a 
marked  tree  at  the  head  of  such  spring,  is  not  a  sufficiently  specific  locative 
call ;  and  where  further  certainty  is  attempted  to  be  given  by  a  call  for  coarse 
and  distance,  and  the  course  is  not  exact,  and  the  distance  called  for  is  a  mik 
and  a  half  from  the  place  where  the  object  is  to  be  found,  the  entry  is  void  for 
uncertainty.     Ih, 

54.  It  is  essential  to  the  validity  of  a  grant,  that  the  thing  granted  should 
be  so  described  as  to  be  capable  of  being  distinguished  from  other  things  of 
the  same  kind.     Blake  v.  Dohertyy  5  W.  359 • . .  .iv.  658. 

55.  But  it  is  not  necessary  that  the  grant  itself  should  contain  such  a  descrip- 
tion as,  without  the  aid  of  extrinsic  testimony,  to  ascertain  precisely  what  ia 
conveyed.     Ih. 

56.  Natural  objects  called  for  in  a  grant  may  be  proved  by  testimony  not 
found  in  the  grant,  but  consistent  with  it.     Ih. 

57.  The  following  description,  in  a  patent,  of  the  land  granted,  is  not  void 
for  uncertainty,  but  may  be  made  certain  by  extrinsic  testimony :  '^  A  tract  of 
land  in  our  middle  district  on  the  west  fork  of  Cane  Creel^  the  waters  of  Elk 
River,  beginning  at  a  hickory,  running  north  1,000  poles  to  a  white  oak,  then 
east  800  poles  to  a  stake,  then  south  1,000  poles  to  a  stake,  thence  west  800 
poles  to  the  beginning,  as  per  plat  hereunto  annexed  doth  appear."    IK 

58.  The  plat  and  certificate  of  survey  annexed  to  the  patent,  and  a  copy  of 
the  entry  on  which  the  survey  was  made,  are  admissible  in  evidence  fi>r  this 
purpose.     Ih.  « 

59.  A  general  plan,  made  by  authority,  conformably  to  an  act  of  the  local 
legislature,  may  also  be  submitted  with  other  evidence  to  the  jury,  to  avail 
^uon^um  t^o^sre  j9o^e«<,  in  ascertaining  boundary.    Ih. 

60.  But  a  demarcation,  or  private  survey,  made  by  direction  of  a  paity  in- 
terested under  the  grant,  is  inadmissible  evidence,  because  it  would  enable  the 
grantee*  to  fix  a  vagrant  grant  by  his  own  act     Ih. 

61.  The  opinion  of  this  court  in  the  same  case,  9  C.  173,  revised  and  con- 
firmed.    M  Iven  Lessee  v.  WaJkery  4  W.  444. . .  .iv.  441. 

62.  It  is  essential  to  the  validity  of  an  entiy,  that  the  land  intended  to  be 
appropriated  should  be  so  described  as  to  give  notice  of  the  appropriation  to 
subsequent  locators.    Johnson  v.  PanfkeVs  Ssirs,  2  W.  206. .  •  .iv.  79. 

63.  In  taking  the  distance  from  one  point  to  another  on  a  large  river,  the 
measurement  is  to  be  with  its  meanders,  and  not  in  a  direct  line.    Ih. 

64.  In  ascertaining  a  place  to  be  found  by  its  distance  from  another  platti 
the  vague  words  "  about "  or  "  nearly,"  and  the  like,  are  to  be  rejected  if  there 
are  no  other  words  rendering  it  necessary  to  retain  them ;  and  the  distance 
mentioned  is  to  be  taken  positively.     Ih. 

65.  Entries  made  in  a  wilderness,  most  generally  referring  to  some  prominent 
and  notorious  natural  object,  which  may  direct  the  attention  to  tbe  neighbor- 
hood in  which  the  land  is  placed,  and  then  to  some  particular  object  exactly 
describing  it ;  the  first  of  these  is  denominated  the  general  or  descriptive  call 
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and  the  last,  the  particular  or  locative  call  of  the  entry.  Beasooable  certainty 
18  required  in  both  ;  if  the  descriptive  call  will  not  inform  a  subsequent  locator 
in  what  neighborhood  he  is  to  search  for  the  land,  the  entry  is  defective,  unless 
the  particular  object  is  one  of  sufficient  notoriety.  If,  after  having  reached  the 
neighborhood,  the  locative  object  cannot  be  found  within  the  limits  of  the  de- 
scriptive call,  the  entry  is  also  defective.  A  single  call  may,  at  the  same  time, 
be  of  such  a  nature  (as,  for  example,  a  spring  of  general  notoriety)  as  to  con- 
stitute within  itself  both  a  call  of  description  and  of  location  ;  but  if  this  call 
be  accompanied  with  another,  such  as  a  marked  tree  at  the  spring,  it  seems  to 
be  required  that  both  should  be  satisfied.     lb. 

66.  The  call  for  an  unmarked  tree  of  a  kind  which  is  common  in  the  neigh- 
borhood of  a  place  sufficiently  described  by  the  other  parts  of  the  entry  to  be 
fixed  with  certainty,  may  be  considered  as  an  immaterial  call.     lb, 

67.  The  act  of  Kentucky  of  1797,  allowing  to  infants  bsA  femes  covert  three 
years  after  their  several  disabilities  are  removed,  to  complete  surveys  on  their 
entries ;  if  'any  one  or  more  of  the  joint  owners  be  under  the  disability  of 
infancy  or  coverture,  it  brings  the  entry  within  the  saving  of  the  proviso  as  to 
all  the  other  owners.     Shipp  v.  Miller's  ffeirs,  2  W.  816. . .  .iv.  116. 

68.  It  is  not  a  statute  of  limitations  simply,  but  saves  a  forfeiture  to  the 
government,  and  so  is  to  be  construed  strictly  against  the  State.     lb. 

69.  The  rule  which  prevails  in  Kentucky  and  Ohio,  as  to  land  titles  is,  that, 
at  law,  the  patent  is  the  foundation*  of  title,  and  neither  party  can  bring  his 
entry  before  the  court ;  but  a  junior  patentee,  claiming  under  an  elder  entry, 
may,  in  equity,  support  his  equitable  title.  M' Arthur  v.  Browder^  4  W.  488 
. . . .  iv.  448. 

70.  A  description  which  will  identify  the  lands,  is  all  that  is  necessary  to 
the  validity  of  the  grant :  but  the  law  requires  that  an  entiy  should  be  made 
with  such  certainty,  that  subsequent  purchasers  may  be  enabled  to  locate  the 
adjacent  residuum.     lb. 

71.  K  under  the  Yirginia  land  law,  the  warrant  must  be  lodged  in  the  office 
of  the  surveyor,  at  the  time,  when  the  survey  was  made,  his  certificate  stating 
that  the  survey  was  made  by  virtue  of  the  governor's  warrant,  and  agreeably 
to  the  royal  proclamation  of  1763,  is  sufficient  evidence  that  the  warrant  was  in 
his  possession  at  that  time.     Oraig  v.  Bradford^  3  W.  594 ...  .iv.  305. 

72.  The  6th  section  of  the  act  of  Virginia,  of  1748,  entitled,  "An  act  direct- 
ing the  duty  of  surveyors  of  lands,"  is  merely  directory  to  the  officer,  and  does 
not  make  the  validity  of  the  survey  depend  upon  his  conforming  to  its  requisi- 
tions,    lb, 

73.  A  survey  made  by  the  deputy  surveyor  is,  in  law,  to  be  considered  as 
made  by  the  principal  surveyor.    lb. 

74.  An  entry  under  the  land  law  of  Virgmia  held  void  for  want  of  certamty. 
Perkins  v.  Ramsey,  5  W.  269 iv.  622. 

75r  The  surveys  actually  made  on  the  military  land  warrants  of  Virginia, 
have  not  the  force  of  judicial  acts,  or  of  acts  done  by  the  deputations  of  officers 
as  general  agents  of  the  continental  officers.  Kerr  v.  Waits,  6  W.  550. . .  .v. 
160. 

76.  Under  the  act  of  assembly  of  Virginia,  of  October,  1788,  for  the  better 
locating  and  surveying  the  lands  given  to  the  officers  and  soldiers  on  continental 
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and  state  establishments,  the  State  of  Yirginia  has  no  right  to  call  upon  the  pe^ 
son  who  was  appointed  one  of  the  principal  sarvejOTSy  to  account  for  the  fees 
received  by  him,  of  one  dollar  for  every  hundred  acres,  on  delivering  the  war- 
rants, towards  raising  a  fund  for  the  purpose  of  supporting  all  contingent  ex- 
penses ;  the  bill  filed  by  the  attorney-general  of  the  State,  to  compel  an  accoant, 
not  sufficiently  averring  the  want*  of  any  proper  private  parties  in  esse  to  cUum 
it    Nicholas  v.  Anderson,  8  W.  865 ....  v.  447. 

77.  The  register  of  the  land-office  in  Virginia,  in  issuing  a  warrant  for  mili- 
tary services,  acted  ministerially,  and  the  grounds  of  his  action  were  open  for 
examination,  at  least  until  a  patent  was  issued.  ISBer  v.  Kerr,  7  W.  1 . . . . 
V.  191. 

78.  A  warrant  and  survey  do  not  constitute  a  legal  tide.    3. 

79.  A  patent  for  lands,  in  Kentucky,  which  declares  that  ^  the  lands  entered 
for  J.  and  P.  are  within  the  same  bounds,  but  both  the  said  claims  have  be^ 
excluded  in  the  calculation  of  the  plot,''  gives  the  patentee  no  title  to  the  land 
entered  for  J.  and  P.,  but  this  is  valid  for  the  residue.  Scoffs  Les»ee  v.  Badijffi, 
5  P.  81 ix.  235. 

79a.  Construction  of  certain  entries  and  surveys  in  Kentucky.  Holmes  v. 
7h>ta,7  P.  171 X.442. 

80.  A  call  for  a  survey,  which  had  not  acquired  notorie^,  will  not  of  itself 
support  an  entry ;  but  if  the  survey  called  for  has  been  made  conformably  to  a 
valid  entry,  such  a  call  may  be  good.     7&.  * 

81.  Surplus  land  does  not  vitiate  a  survey,  in  Kentucky.    lb. 

82.  To  constitute  a  valid  entry  of  land  in  Kentucky,  some  one  or  more  lead- 
ing caUs  must  be  notorious,  so  that  an  inquirer,  by  reasonable  diligence,  may 
find  the  'land,  and  if  the  leading  call  is  uncertain,  and  the  entry  supplies  no 
means  of  controlling  it  or  rendering  it  certain,  the  entry  is  void.  GanuU 
V.  Jenkins,  8  P.  75 xi.  28. 


B.    NORTH  CABOLINA  AND  TENNESSEE.    (IroiAirB,  C.  1.) 

1.  In  Tennessee,  the  effect  of  entries,  as  well  as  their  dates,  is  to  be  con- 
sidered, and  it  does  not  follow  that  an  entry  is  to  be  preferred  merely  becaose 
it  is  prior  in  time.    Munfs  Lessee  v.  Smith,  7  W.  248 .  •  •  •  v.  259. 

2.  This  law  is  i^plicable  to  military  grants.    lb, 

8.  Though  mistakes  in  surveys  may  be  coirected,  this  cannot  be  allowed  to 
affect  a  subsequent  adjoining  enterer.     3, 

4.  To  constitute  a  special  entry  in  Tennessee,  such  objects  must  be  called  for 
that  a  migority  of  those  acquainted  with  the  neighborhood  at  its  date,  could,  with 
reasonable  diligence,  find  the  location;  but  it  was  not  necessary  that  the  survey 
should  be  notorious.     3, 

5.  A  patent  for  lands  in  Tennessee,  issued  upon  a  survey  and  plat,  retained 
as  if  actually  surveyed,  must  be  treated  as  if  the  survey  returned  had  been 
actually  made,  though  no  actual  survey  was  made.  Newstnn  v.  Pryor's  lessee, 
7  W.7 V.  194. 

6.  A  call  for  a  natural  object^  in  such  a  survey,  controls  both  coarse  and 
distance.    3, 
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7.  And  this,  whether  the  object  called  for  be  in  the  course  of  the  line,  or  at 
the  end  of  the  line.    lb. 

8.  A  question  relative  to  the  title  of  the  late  Majoor-Geueral  Nathaniel  Greene, 
to  25,000  acres  of  land  given  to  him,  within  the  bounds  of  the  land  reserved  for 
the  use  of  the  armj,  by  the  10th  section  of  the  act  of  the  legislature  of  North 
Carolina,  passed  in  1782,  as  a  mark  of  the  saase  entertained  by  that  State  of 
nis  eminent  services.     Jtutherfard  v.  Greene^ $  Beirt,  2  W.  196. . .  .iv.  78. 

9.  Under  the  laws  of  North  Cardina,  the  first  grant  under  a  duplicate  warrant 
was  valid.     MickweU  v.  PaUon,  7  C.  471 . . . .  ii.  626. 

10.  Li  Tennessee,  the  younger  patent  on  the  elder  entry  prevails  over  the 
elder  patent  on  the  younger  entry.  PoO^s  Leswe  v.  Wenddly  9  C.  87 . . . .  iiL 
276. 

11.  A  patent  justifies  a  presumption  that  all  the  previous  requisities  of  the 
law  have  been  complied  with.    Ih. 

12.  A  patent  is  void  at  law  if  the  State  had  no  title,  or  if  the  officer  who 
*88ued  the  patent  had  no  authority  so  to  do.  Ih. 

13.  In  North  Carolina,  the  want  of  an  entry  nullifies  a  patent.     lb. 

14.  After  the  cession  of  land  by  North  Carolina  to  the  United  States,  the 
former  had  no  right  to  grant  those  lands  to  any  other  grantee  who  had  not  ^jn 
incipient  title  before  the  cession.  The  question,  whetiier  such  incipient  title 
existed,  is  therefore  open  at  law.    lb, 

15.  The  act  of  assembly  of  North  Carolina,  of  November,  1777,  establishing 
offices  for  receiving  entricA  of  claims  for  lands  in  the  several  counties  of  the 
state,  did  not  authorize  entries  for  lands  within  the  Indian  boundary,  as  defined 
by  the  treaty  of  the  Long  Island  of  Holston,  of  the  20th  of  July,  1777.  The 
act  of  April,  1778,  is  a  legislative  declaration  expbdnhig  and  amending  the 
former  act,  and  no  tide  is  acquired  by  an  entry  contrary  to  these  laws.  PresUm 
V.  BrowdeTy  1  W.  116 . . .  .iii.  485. 

16.  The  act  of  assembly  of  North  Carolina,  passed  between  the  years  1783 
and  1789,  avoids  all  entries,  surveys,  and  grants  of  lands  set  apart  for  the 
Cherokee  Indians.    Danfarth's  Lessee  v.  Tkomcu,  1  W.  155. ..  .iii.  504. 

17.  The  boundaries  of  the  reservation  have  been  altered  by  successive  treaties 
with  the  Indians ;  but  the  mere  extinguishment  of  their  tide  did  not  subject  tiie 
land  to  appropriations,  unless  expressly  authorized  by  the  legislature.    3. 

18.  Where  the  plaintifi^  in  ejectment  claimed  titie  to  lands  in  the  State  of 
Tennessee,  under  grant  from  said  State,  dated  the  26th  of  April,  1809,  founded 
on  an  entry  made  in  the  entry  taker's  office  of  Washington  county,  dated  the  2d 
of  January,  1779,  in  the  name  of  J.  M'Dowell,  on  which  a  warrant  issued  on 
the  17th  of  May,  1779,  to  the  plaintiff,  as  the  assignee  of  J.  M'Dowell ;  and  the 
defendants  daamed  under  a  grant  from  the  State  of  North  Carolina,  dated  the 
9th  of  August,  1787,  it  was  determined,  that  the  prior  entry  might  be  attached 
to  a  junior  grant,  so  as  to  overreach  an  elder  grant ;  and  that  a  survey  having 
been  made,  and  a  grant  issued  upon  McDowell's  entry  in  the  name  of  the  plaintiff 
calling  him  assignee  of  M'Dowell,  was  frimA  facie  evidence  that  the  entry  was 
the  plamtiff's  property ;  and  that  a  warrant  is  sufficientiy  certain  to  be  sustained, 
if  the  objects  called  for  are  identified  by  the  testimony,  or  unless  the  calls  would 
equally  well  suit  more  than  one  place.    Ross  v.  Reed^  1  W.  482 ...  .iii.  643. 

19.  The  act  of  North  Carolina,  1783,  c  2,  opening  the  land-office,  did  not 
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prohibit  a  person  from  making  several  different  entries,  amounting  in  the  whole 
to  more  than  5,000  acres,  nor  from  purchasing  the  rights  acquired  bj  others 
bj  entries,  nor  from  uniting  several  entries  in  one  survey  and  patent ;  and 
such  union  of  several  entries  is  allowed  bj  the  act  of  1784,  c  19.  P6ltt 
Lessee  v.  Wendell^  9  G.  87 iii.  276. 

20.  In  a  patent,  the  obliteration  of  the  consideration,  without  fraud,  does  no4 
make  void  the  grant,     lb, 

21.  If  there  is  nothing  in  a  patent  to  control  the  call  for  course  and  distance, 
the  land  must  be  bounded  by  the  courses  and  distances  of  the  patent,  according 
to  magnetic  meridian.     APIver^s  Lessee  v.  Walker,  9  C.  178. . .  .iii.  317. 

22.  Course  and  distance  must  yield  to  a  call  for  natural  objects.    Ih. 

28.  If  a  patent  refer  to  a  plat  annexed,  and  if,  in  that  plat,  a  walerooarae 
be  laid  down  as  running  through  the  land,  the  tract  must  be  so  surveyed  as  to 
include  the  watercourse,  and  to  conform  as  near  as  may  be  to  the  plat,  although 
the  lines  thus  run  do  not  correspond  with  the  courses  and  distances  mentioned 
in  the  patent,  and  although  neither  the  certificate  of  survey,  nor  the  patent, 
calls  for  that  watercourse.    lb, 

24.  A  grant  from  a  State,  of  land  lying  partly  within  the  Indian  boundaiy, 
and  for  that  cause  invalid  as  to  that  part  of  the  land,  may  be  valid  as  to  the 
residue,  even  though  it  was  extended  over  the  Indian  bo.undary,  by  means  of 
deception  practised  on  the  officer  making  the  grant  Winn  v.  PaUerson^  9  P. 
668... .xi.  516. 

25.  A  question  whether  the  French  Lick  reservation  had  been  subjected  to 
appropriation,  by  entiy  and  survey,  as  vacant  land,  by  statute  of  North  Cazo- 
lina  or  Tennessee.     Edward£s  Lessee  v.  Dcarby,  12  W.  206. . . .  vii.  126. 

26.  The  acts  of  assembly  of  North  Carolina,  passed  between  the  years  1788 
and  1789,  invalidate  all  entries,  surveys,  and  grants  of  land  within  the  Indian 
territory,  which  now  forms  a  part  of  the  territory  of  the  State  of  Tennessee. 
But  they  do  not  avoid  entries  commencing  without  the  Indian  boundary  and 
running  into  it,  so  far  as  respects  that  portion  of  the  land  situate  without  their 
territory.     Danfarth  v.  Wear,  9  W.  678 vi.  229. 

27.  The  act  of  North  Carolina  of  1784,  authorizing  the  removing  of  war 
rants  which  had  been  located  upon  lands  previously  taken  up,  so  as  to  pteoe 
them  upon  vacant  lands,  did  not  repeal  by  implication  the  previously  existing 
laws,  which  prohibited  surveys  of  land  within  the  Indian  boundary.  The 
lands  to  which  such  removals  are  made,  must  be  lands  previously  subjected  to 
entry  and  survey.     lb. 

28.  There  are  cases  in  which  a  grant  is  absolutely  void ;  as  where  the  State 
has  no  title  to  the  thing  granted,  or  where  the  officer  had  no  authority  to  issue 
the  grant,  &c.  In  such  cases,  the  validity  of  the  grant  is  necessarily  examinable 
at  law.    PoWs  Lessee  v.  Wendell,  5  W.  293 iv.  682. 

29.  A  grant  raises  ai  presumption  that  every  prerequisite  to  its  issuing  was 
complied  with,  and  a  warrant  is  evidence  of  the  existence  of  an  entry ;  bat 
where  the  entry  has  never  in  fact  been  made,  and  the  warrant  is  forged,  no 
right  accrues  under  the  act  of  North  Carolina  of  1777,  and  the  grant  is  void. 
lb. 

80.  Where  a  party,  in  order  to  prove  that  there  were  no  entries  to  aathorixe 
the  issuing  of  the  warrants,  offered  to  give  in  evidence  certified  copies  of 
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rants  from  the  same  office,  of  the  same  dates  and  nmnbers,  but  to  different 
persons,  and  for  different  quantities  of  lands :  Hddy  that  this  was  competent 
evidence  to  prove  the  positive  fact  of  the  existence  of  the  entries  specified  in 
the  copies ;  but  that,  in  order  to  have  a  negative  effect  in  disproving  the  entries 
alleged  to  be  spurious,  the  whole  abstract  ought  to  be  produced  in  court,  or 
inspected  under  a  commission,  or  the  keeper  of  the  document  examined  as  a 
witness,  from  which  the  court  might  ascertain  the  iact  of  the  non-existence  of 
the  contested  entries.     i&. 

81.  In  such  a  case,  certificates  from  the  secretary's  office  of  North  Carolina, 
introduced  to  prove  that  on  the  entries  of  the  same  dates  with  those  alleged  to 
be  spurious,  other  warrants  issued,  and  other  grants  were  obtained  in  the  name 
of  various  individuals,  but  none  to  the  party  claiming  under  the  alleged  spurious 
entries,  is  competent  circumstantial  evidence  to  be  left  to  the  jury.    Ih. 

82.  In  such  a  case,  parol  evidence,  that  the  warrants  and  locations  had  been 
rejected  by  the  entry-taker  as  spurious,  is  admissible.    Ih. 

88.  It  seems  that,  whether  a  grant  be  absolutely  void,  or  voidable  only,  a 
junior  grantee  is  not,  by  the  law  of  Tennessee,  permitted  to  avail  himself  of 
its  nullity,  as  against  an  innocent  purchaser  without  notice.    Ih. 

Compacts  of  States,  11. 


C.    PENNSYLVANIA. 

1.  Under  the  act  of  Pennsylvania,  of  April  8, 1792,  the  grantee  by  warranty 
who  was  prevented  by  force  of  the  enemies  of  the  United  States,  from  making 
an  actual  settlement  on  the  land,  from  the  date  of  the  warrant  to  January  1, 
1796,  but  who  persisted  in  his  endeavors  to  make  such  settlement,  is  excused 
from  making  such  actual  settlement,  and  has  a  fee-simple  in  the  lands,  though 
he  did  not  make  improvements  within  two  years  afler  such  cause  of  prevention 
ceased.    JSuidekoper's  Lessee  v.  DougkuSy  8  C.  1  •  •  •  .L  528. 

2.  A  survey  in  Pennsylvania,  and  payment  of  the  consideration,  gave  a  legal 
right  of  entry,  which  supports  an  ejectment.  This  right  remains  legal,  though 
it  may  have  originally  been  held^so  from  a  defect  of  equitable  powers,  and 
though  the  courts  of  the  United  States  now  possess  those  powers.  Irvine  v. 
Sim^s  Lesseey  8  D.  425 ...  .i.  298. 

• 

D.    GEORGIA 

1.  The  lands  in  question,  in  this  case,  did  belong  to  the  State  of  Gksorgia, 
and  not  to  Carolina,  or  the  United  States.  Fletcher  v.  Peck,  6  C.  87. . .  .iL 
828. 

2.  An  unextinguished  Indian  title  to  these  lands,  was  not  absolutely  incon- 
sistent with  a  seisin  in  fee  by  the  State.     Ih, 

8.  Where  both  parties  claimed  title  under  the  State  of  Greorgia,  the  prac- 
tical construction  put  by  the  State  upon  a  treaty  between  the  State  and  a  tribe 
of  Indians,  should  be  followed.    Pattenon  v.  Jenh,  2  P.  216 ... .  viii.  92. 

4.  Under  the  laws  of  Greorgia,  though  so  much  of  a  grant  as  lay  within  the 
Indian  country  was  void,  the  residue  was  valid.    /& 
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5.  In  general,  the  validity  of  a  patent  for  lands  &n  only  be  impeached  for 
causes  anterior  to  its  being  issued,  in  a  court  of  equity.  But  where  tiie  grant 
is  absolutely  void  upon  its  face,  or  where  the  State  has  no  title,  or  the  officer 
has  no  authority  to  issue  the  grant,  the  validity  of  the  grant  may  be  contested 
at  law.    Patterson  v.  Winn,  11  W.  880 vi.  632. 

6.  The  laws  of  Georgia,  in  the  year  1787,  did  not  prohibit  the  issuing  of  a 
patent  to  any  one  person  for  more  than  1,000  acres  of  land.  The  proviso  in 
the  act  of  assembly  of  the  17th  of  February,  1783,  limiting  the  quantity  to 
that  number,  is  exclusively  confined  to  head-rights.    /&. 


£.    OHIO. 

1.  An  entry  for  1,000  acres  of  land  in  Ohio,  on  Deer  Creek,  ^  beginning 
where  the  upper  line  of  Ralph  Morgan's  entiy  crosses  the  creek,  running  with 
Morgan's  line  on  each  side  of  the  creek  400  poles,  thence  up  the  creek  400 
poles  in  a  direct  line,  thence  from  each  side  of  the  given  line  with  the  upper 
line  at  right  angles  with  the  side  lines  for  quantity : "  hMj  to  be  a  valid  entiy. 
3r Arthur  v.  Browder,  4  W.  488 iv.  448. 

*2.  An  amended  entry  retains  its  original  character,  so  far  as  it  is  not  altered; 
so  far  as  it  is  altered,  it  is  a  new  entry.     lb. 

3.  An  entry  of  land  made  in  the  name  of  a  person  who  was  dead  at  the 
time  of  the  entry,  is  a  nullity  in  the  State  of  Ohio.  WDimaMs  Hem  ▼. 
Sbta%,  6  P.  261 X.  109. 

Sn^^ra,  A.  69. 


PUNCTUATION. 

Punctuation  is  a  most  fallible  standard  by  which  to  interpret  a  wiitbg. 
Swing  v.  Bumety  11  P.  41 .  •  •  .zii.  328. 


QUO  WARRANTO. 

An  information  for  a  qito  tffarranto,  to  try  the  title  to  an  office,  cannot  be 
maintained,  but  at  the  instance  of  the  government;  and  the  consent  of  parties 
will  not  give  jurisdiction  in  such  a  case.  Wallace  v.  Anderetmy  5  W.  291 .... 
iv.  632. 


REASONABLE  TIME,  PLACE,  &c 

Bills,  &c.  6. 4, 11, 12;  Jury,  A 
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EECAPTURR 
Admibaltt,  a.  1 ;  SALVAas,  C. 


RECEIVER. 

Equity,  C.  11. 


RECEIVERS  AND  DISBURSERS  OF  PUBLIC  MONEY- 

Bond,  C.  ;  Priority  op  Payment  of  the  United  States. 

A.  WHO  WITHIN  THE  ACTS  OP  CONGRESS,  445. 

B.  TREASURY  WARRANTS,  AND  JURISDICTION  AND  PROCEEDINGS 

IN  REFERENCE  THERETO,  445. 

C.  ACTIONS  AND  SUITS  AGAINST  THEM  AND  THEIR  SURETIES,  446. 

1.  BYIBENOK,  AND  HEREIN  OF  TBEASUBT  TRANSCRIPTS. 

2.  SET-OFF  AND  CREDITS. 

3.  WHAT  ACTIONS  LIABLE  TO,  AND  FORM  OF  DECLARING. 

4  EXTENT   OF  LIABILITY  OF   PRINCIPAL    AND    SURETIES^  AND   WHAT 

DEFENCES  THEY  MAY  MAKE. 


A    WHO  WITHIN  THE  ACTS  OP  CONGRESS. 

1.  The  act  of  May  7,  1822,  (3  Stats,  at  Large,  697,)  requires  securi^  of  a 
surveyor  of  public  lands,  appointed  under  the  act  of  April  29,  1816,  (3  Stats* 
at  Large,  325,)  Farrar  v.  United  StcUes,  5  P.  373 iz.  386. 

2*  Such  a  surveyor  is  a  disburser  of  public  money.    3, 


B.     TREASURY  WARRANTS,  AND  JURISDICTION  AND  PROCEEDINGS 

IN  REFERENCE  THERETO. 

Under  the  act  of  May  15, 1820,  §§  3,  4,  (3  Stats,  at  Lai^ge,  594,)  the  district 
oynrt  has  jurisdiction  to  enjoin,  in  part  or  in  whole,  the  execution  of  a  treasury 
warrant  of  distress,  whether  the  person  complaining  was  or  was  not  an  officer 
against  whom  such  a  warrant  might  lawfully  be  issued ;  its  decision  is  final, 
and  bars  an  action  on  the  account  which  formed  the  subject-matter  of  the 
warrant  and  of  the  bill  of  complaint  Vkited  Statu  v*  Noune^  9  P.  8.  •  .xL 
268. 

Appeal,  A.  2. 

OUBT.  DIG.  88 
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C.    ACTIONS  AND  SUITS  AGAINST  THEM  AND  TBJEIR  SURETEBS. 

Bond,  C.  6. 

1.  EYIDENOB,  AND  HEREIN  OF  TRBA8URT  TBANBCBIFT8. 

Evidence,  B.  2. 

1.  The  legislature  may  establish  new  rules  of  evidenoe  in  derogation  of  the 
common  law,  as  by  making  treasury  transcripts  evidence ;  but  the  mode  of 
authentication  must  be  strictly  pursued.  Smith  2!  v.  United  StateSy  5  P. 
292 ... .  ix.  847. 

2.  Construction  of  a  certificate  of  authentication.    lb, 

8.  The  signature  of  the  secretary  of  the  treasury  is  not  necessary ;  it  is  the 
seal  of  the  department  which  ^ves  authenticity  to  the  certificate.     lb, 

4.  Two  kinds  of  transcripts  are  provided  for :  the  first  from  the  books,  the 
second  from  bonds,  contracts^  &c.,  which  remain  on  file,  and  relate  to  or  are 
connected  with  any  settlement.     i&. 

5.  A  treasury  transcript,  which  is  a  substantial  copy  of  the  quarterly  returns 
of  a  collector  of  customs,  revised  and  corrected  by  the  accounting  officers  of 
the  treasury,  is  evidence,  under  the  act  of  March  8,  1797,  (1  Stats,  at  Large, 
512  ;)  and  it  is  no  objection  that  they  contain  charges  which  are  the  aggregates 
of  items  rendered  by  the  collector  in  his  quarterly  abstracts,  references  lo  those 
abstracts  being  made,  and  they  not  having  been  called  for  at  the  trial.  Bbjfi 
V.  United  States,  10  H.  109 ...  •  xviii.  815. 

6.  Under  the  2d  section  of  the  act  of  March  8, 1797,  (1  Stats,  at  Large,  513,) 
there  should  be  annexed  to  the  treasury  transcript  duly  certified  copies  of  the 
vouchers  under  which  payments  were  made  to  third  persons  by  the  authority 
of  the  defendant;  that  authority  not  being  otherwise  within  the  personal 
knowledge  of  the  accounting  officers.  United  States  v.  Jones,  8  P.  875 . . . .  xL 
182. 

7.  It  is  in  the  discretion  of  the  court  to  require  the  production  of  the 
originals,  where  fraud  is  alleged.     lb. 

8.  This  act  requires  a  transcript  of  the  items,  not  a  statement  of  a  balance 
in  gross.     lb, 

9.  A  defendant  may  avail  himself  of  the  credits  contained  in  the  transcript^ 
and  at  the  same  time  object  that  items  of  debit  therein  are  not  proper  subjects 
of  a  treasury  certificate,  and  not  duly  proved  thereby.     3, 

10.  An  account  stated  at  the  treasury  department,  and  certified  under  the 
act  of  March  8, 1797,  (1  Stats,  at  Large,  512,)  is  evidence  only  of  items  for 
moneys  which  are  disbursed  through  the  ordinary  channels  known  officiallj  to 
the  accounting  officers,  and  appearing  on  their  books.  United  States  v.  Biifind, 
8  P.  12....viii.  266. 

11.  Though  a  treasury  transcript^  merely  stating  balances,  is  not  evidence 
under  the  act  of  March  8,  1797,  §  2,  (1  Stats,  at  Large,  512,)  yet  if  the  whote 
transcript  taken  together  does  contain  the  items,  so  as  to  show  how  thebalancofi 
were  struck  and  of  what  items  composed,  it  is  sufficient.  Ghraiiol  v.  IfAd 
States,  15  P.  886. .  •  .xiv.  106. 


RECEIVERS  AND  DISBURSERS  OF  PUBLIC  MONEY.     447 

12.  A  treasury  transcript,  showing  indebtedness,  though  primd  foM 
evidence,  may  be  reformed  by  other  evidence,  which  proves  that  he  is  charged 
with  moneys  which  were  not  received  by  him  during  the  particular  term  to 
which  the  liability  of  the  sureties  sued  in  that  action  extends,  or  that  moneys, 
paid  by  him  to  the  government,  were  received  by  him  during  that  term,  and 
so  must  be  credited  against  charges  made  to  him  during  that  term.  United 
States  V.  &kford^s  Executori^  1  H.  250 xiv.  592. 

Id.  Under  the  act  of  March  3,  1797,  §  2,  (1  Stats,  at  Large,  512,)  a  treasury 
transcript  of  an  account  of  an  Indian  agent,  adjusted  and  certified  by  the 
proper  officers,  is  evidence,  as  against  him  and  his  sureties,  that  he  received 
the  several  sums  of  money  therein  charged  to  him  as  received  in  the  regulai 
and  usual  course  of  the  business  of  the  department,  without  the  production  ot 
copies  of  his  receipts  therefor.  Bruce  v.  United  States,  17  H.  437 ....  xxL 
596. 

14.  A  copy  of  an  official  bond,  duly  authenticated  according  to  the  act  of 
congress  of  July  2,  1836,  §  15,  (5  Stats,  at  Large,  82,)  is  admissible  in  evi« 
deuce.     United  States  v.  Wilkinson^  1 2  H.  246 ....  xix.  118. 

15.  Under  the  8th  and  15th  sections  of  the  act  of  July  2,  1836,  (5  Stats,  at 
Large,  81,  82,)  transcripts  of  the  quarterly,  returns  of  a  postmaster,  as  cor- 
rected by  the  auditor,  and  of  the  accounts  based  thereon,  are  admissible  in  evi- 
dence in  an  action  against  the  postmaster  and  his  sureties  on  his  official  bond, 
though  credits  claimed  by  him  and  rejected,  do  not  appear  in  such  accounts. 
United  States  v.  Bbdge^  13  H.  478 xix.  603. 

16.  Under  the  2d  and  4th  sections  of  the  act  of  March  8,  1797,  (1  Stats,  at 
Large,  512,)  a  certified  transcript  from  the  books  of  the  treasury  is  admissible, 
in  evidence,  in  an  action  by  the  United  States  against  an  accounting  officer ; 
and  he  is  not  entitled  to  claim  any  credits  not  provided  for  by  that  act,  though 
no  previous  proceedings  have  been  had  against  him  under  the  act  of  March  3, 
1795,  (1  Stats,  at  Large,  441,)  and  he  is  not  declared  against  in  his  official 
capacity.     Waltan  v.  United  States,  9  W.  651 vi.  220. 

17.  A  treasury  transcript  is  admissible  in  evidence  for  a  surety  to  prove  the 
date  of  a  payment  credited  in  the  account.     Gox  v.  United  States,  6  P.  172 

•  •  •  .X.  Ot>. 

18.  The  recital  of  an  appointment  in  a  bond,  estops  the  obligors  from  deny- 
ing it,  and  it  is  not  necessary  to  produce  the  commission  of  the  officer  or  its 
copy.    Brttce  v.  United  States,  17  H.  437 ....  xxi.  596. 

19.  The  accounts  rendered  to  the  government  by  an  officer,  do  not  conclude 
his  sureties  ;  they  may  show  he  has  charged  himself  with  moneys  he  never 
received.     United  States  v.  Boffd,  5  H.  29 ... .  xvi.  290. 


2.  SET-OFF  AND   CREDITS. 

1.  The  United  States  have  the  right  to  apply  moneys  due  to  an  officer  for 
paj  and  emoluments  to  extinguish  a  debt  due  from  him  to  the  United  States 
Gratiot  v.  United  States,  15  P.  336 xiv.  106. 

2.  The  claim  being  partly  for  money  and  partly  for  stock,  received  by  the 
defendant,  and  the  action  for  money  had  and  received,  and  the  verdict  for  less 
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than  the  money  claim,  the  court  presumed  the  claim  for  stock  was  extinguished 
bj  credits.     Waltan  v.  United  States,  9  W.  651 vL  220. 

3.  Under  the  act  of  March  8,  1797,  (1  Stats,  at  Large,  512,)  the  defendant 
cannot  have  a  continuance  to  enable  him  to  present  claims  for  credits  to  the 
treasury ;  but,  under  the  4th  section,  he  may  have  the  jury  pass  upon  claims 
rejected  after  the  institution  of  the  suit,  or  which  he  was  prevented  from  ex- 
hibiting for  allowance,  as  is  therein  provided.  VnUed  Statee  v.  HawkinSj  10 
P.  125....xiL40. 

4.  No  debtor  of  the  United  States  can,  at  the  trial,  set  off  a  claim  for  a  debt 
due  to  him  by  the  United  States,  unless  such  claim  shall  have  been  submitted 
to  the  accounting  officers  of  the  treasury  and  by  them  rejected,  except  in  the 
cases  of  accident,  inability,  and  absence,  provided  for  by  the  statute.  United 
States  V.  GUes,  9  C.  212. . .  .iii.  389. 

5.  Under  the  act  of  March  3,  1797,  §§  3,  4,  (1  Stats,  at  Large,  514,)  an 
item  of  credit  may  be  set  off  in  an  action  by  the  United  States,  whether  the 
claim  be  legal  or  equitable.     Gratiot  v.  United  States,  15  P.  336. .  •  .xiv.  106. 

6.  Under  the  3d  and  4th  sections  of  the  act  of  the  dd  of  March,  1797,  (1  Stats. 
at  Large,  514,)  the  defendant  is  entitled,  at  the  trial,  to  the  benefit  of  any 
credit  in  his  favor,  whether  arising  out  of  the  particular  transactbn  for  which 
he  was  sued,  or  out  of  distinct  and  independent  transactions,  which  would  oon- 
stitute  a  legal  or  equitable  set-off,  in  whole  or  in  part,  of  the  debt  sued  for  by 
the  United  States.     United  States  v.  Wilkins,  6  W.  135 v.  38. 

7.  Under  the  act  of  April  20,  1818,  (3  Stats,  at  Large,  466,)  a  receiver  of 
public  moneys  is  entitled  to  calculate  his  commission  on  public  moneys  received 
by  him  during  the  year  commencing  with  the  date  of  his  commission,  and  not 
during  the  calendar,  or  fiscal  year ;  and  he  may  retain,  not  exceeding  $2,500, 
for  the  fraction  of  a  year,  when  he  goes  out  of  office.  United  States  v.  DidB>- 
son,  15  P.  141 . . .  .xiv.  54. 

8.  A  navy  agent,  who,  without  a  regular  requisition,  pays  claims  for  a  par- 
ser, and  permits  him  to  obtain  allowances  at  the  treasury  for  such  payments, 
without  a  credit  to  the  navy  agent,  and  a  charge  to  himself,  must  look  to  the 
purser  for  his  indemnity.     United  States  v.  HdwhiTis,  10  P.  125 .. .  .xii.  40. 

9.  The  courts  may  allow  to  a  clerk  in  a  department,  by  way  of  offset,  an 
equitable  claim,  for  services  rendered  to  the  government  under  the  orders  of 
the  head  of  the  department,  though  there  be  no  act  of  congress  providing  for 
the  case,  and  an  auditor  of  the  treasury  could  not  allow  the  claim.  (5  Stats, 
at  Large,  349,  §  3  ;  510,  §  2.)     United  States  v.  Macdanielj  7  P.  1 x.  376. 

10.  For  extra  services  performed  by  a  military  officer  under  the  sanction  (J 
the  government  under  circumstances  of  peculiar  emergency,  the  courts  may 
allow  a  reasonable  compensation  by  way  of  off-set.  United  States  v.  Biplaf^ 
7  P.  18 X.  382. 

11.  A  person  appointed  secretary  of  the  board  of  commissioners  of  the  navy 
hospital  fund,  to  execute  '^such  duties  as  may  be  required  of  him  by  the 
board,"  for  a  stated  salary,  and  who  performs  other  services  at  the  request  of 
the  board,  with  the  understanding  that  he  is  to  be  paid  therefor  such  a  commis- 
sion as  has  been  usually  paid  for  similar  services,  is  entitled  to  a  credit,  accord- 
ing to  that  understanding  by  way  of  off-set  in  an  action  against  him  by  tfae 
United  States.     United  States  v.  FiUebrown,  7  P.  28. . .  .x.  886. 
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12.  A  daim  for  unliquidated  damages,  or  a  claim  of  which  the  defendant 
has  hecome  the  equitable  owner  by  assignment,  cannot  be  allowed  as  credits  in 
an  action  by  the  United  States  against  a  receiver  of  public  money  ;  and  the 
practice  of  the  state  courts,  or  the  provisions  of  state  laws,  can  have  no  effect 
thereon.     United  States  v.  Bobeson,  9  P.  319 . . .  .xi.  371. 

13.  The  act  of  March  3, 1797,  (1  Stats,  at  Large,  514,  515,  §§  3,  4,)  allow- 
ing offsets  in  suits  by  the  United  States,  does  not  extend  to  claims  for  unliqui* 
dated  damages.     United  States  v.  BucJuman,  8  H.  83 . . . .  xvii.  509. 

Payment,  A.  5,  6 ;  C,  6 ;  Set-off,  A.  2. 

3.    WHAT  ACTIONS   LIABLE  TO,  AND  FORM   OF  DECLARING. 

1.  The  act  of  March  3,  1795,  for  the  recovery  of  debts  due  to  the  United*. 
States,  (1  Stats,  at  Large,  441,)  is  repealed,  by  implication,  by  the  acts  of 
March  3,  1797,  (1  Stats,  at  Large,  512,)  and  March  3,  1817,  (3  Stats,  at 
Large,  366.)     Smithy  f.  v.  United  States,  5  P.  292 ix.  347. 

2.  A  count  which  avers  that  an  accounting  officer  received  public  moneys 
daring  his  continuance  in  office,  is  not  good  as  against  a  surety  who  became 
such  some  time  after  he  had  entered  on  his  office,  there  being  no  allegation  that 
the  moneys,  received  before  the  defendant  became  surety,  were  in  the  hands  of 
the  officer  at  the  time  the  defendant  became  surely  and  were  not  accounted  for- 
afterwards.     United  /^ates  v.  Linn,  1  H.  104. . .  .xiv.  510. 

Assumpsit,  C.  4 ;  Contract,  A.  7. 

4.     EXTENT  OF  LIABILITT   OF  PRINCIPAL   AND   SURETIES,  AND   VVHAT  DE* 

fences  thet  mat  make. 
Constitutional  Law,  C.  2 ;  Laches  ;  Sureties  ;  United  States,  B. 

1.  Sureties  are  not  to  be  made  liable  for  defaults  of  their  principal  occurring: 
before  the  date  of  their  bond,  the  language  whereof  is  prospective,  simply  be- 
cause the  bond  recites  the  appointment  to  office  and  gives  the  date  of  the  com- 
mission.    United  States  v.  Boyd,  15  P.  187 ....  xiv.  68. 

2.  Regulations  requiring  periodical  settlements  are  directory  merely,  and: 
caxinot  be  availed  of  by  the  sureties  of  an  officer.     Ih. 

3.  Though  moneys  were  received  by  the  principal,  before  the  date  of  the- 
bond,  if  he  held  them  in  trust  for  the  United  States  at  its  date,  and  failed  tO' 
account  for  them  afterwards,  this  is  a  breach  of  a  bond^  conditioned  for  the 
^tbful  execution  of  the  duties  of  the  office.     Ih. 

4.  Under  the  act  of  May  15,  1820,  (3  Stats,  at  Large,  582,)  which  limits 

the  term  of  office  of  a  collector  of  customs  to  four  years,,  his  holding,  under  each 

term,  is  as  separate  and  distinct,  so  far  as  concerns  sureties  on  his  official  bond,. 

as  if  the  office,  during  these  different  terms,  were  held  by  different  persons. 

United  States  v.  Eckford^s  Executors,  1  H.  250 xiv.  592. 

5.  Sureties,  on  the  official  bond  of  a  collector,  are  liable  for  his  misapplication 
of  moneys  received  during  the  term  of  four  years,  for  which  he  was  appointed 
when  they  signed  his  bond,  but  not  for  the  misapplication  of  moneys  received 
prior  or  subsequent  to  that  appointment     Ih. 
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6.  If  a  balance  was  due  from  an  officer  when  reappointed,  the  presnmptkm 
is  that  it  was  then  in  his  hands,  and  if  so  his  sureties,  on  his  reappointment,  are 
responsible  for  its  due  application.  But  they  may  relieve  themselves,  by  show- 
ing that  he  was  in  fact  a  defaulter  when  they  became  his  sureties.  Bruce  y. 
UniUd  States,  17  H.  437 . . .  .xxi.  596. 

7.  A  collector  of  the  customs  cannot  exempt  himself  from  a  charge  by  show- 
ing  that  the  money  received  by  him,  in  payment  of  duties,  was  counterfeiL 
That  was  at  his  risk.     United  States  v.  Morgan,  11  H.  154. . .  .xviii.  580. 

8.  If  cancelled  treasury  notes  are  stolen  from  him,  he  is  liable,  on  his  bond, 
for  any  actual  damage  sustained  by  the  government  from  their  loss,  though  he. 
used  due  diligence  in  their  custody.     Ih, 

9.  To  an  action  of  debt  on  a  bond  of  a  receiver  of  public  moneys,  conditioned 
that  he  would  faith&lly  execute  the  duties  of  his  office,  it  is  a  bad  plea  by  the 
sureties  that^  after  breach,  another  bond  was  accepted  in  satisfaction  of  the  first, 
or  that  the  principal  falsely  pretended  to  have  received  the  money  in  question, 
and  gave  receipts  therefor,  and  returned  the  same  to  the  treasury  departmtot, 
when  in  fact  he  had  not  received  the  same.  Umted  States  v.  GirauU,  11  H. 
22 ... .  xviii.  585. 

10.  This  last  plea  distinguished  from  the  defence  in  United  States  9.  Boyd, 
5  How.  29.    Ih. 

11.  It  is  not  a  defence  to  an  action  on  the  official  bond  of  a  receiver  of  pnbhc 
moneys,  conditioned  to  keep  safely  the  public  moneys  collected  by  him,  that  the 
money  was  feloniously  stolen,  without  any  &ult  on  his  part  UwUed  States  v. 
Prescott,  8  H.  578 ... .  xv.  559. 

12.  If  a  receiver  can  purchase  the  public  lands,  the  money  must  be  paid  over 
by  him,  and  deposited  as  the  money  of  the  government,  as  if  paid  to  him  by 
third  persons ;  and  where  he  makes  such  purchases  before  giving  a  bond,  his 
sureties,  on  a  bond  afterwards  given,  are  not  liable  for  his  failure  ever  to  have 
had  that  money  in  his  character  as  receiver.  United  States  v.  Boydy  5  H.  29 
....  xvL  290. 


EBCITALS. 

Estoppel,  A 

If  one,  having  the  legal  title  to  land,  recites  in  a  deed  that  the  conveyance  U 
made  pursuant  to  a  decree,  it  is  not  necessary  to  produce  the  decree.  Games 
V.  Stiles,  14  P.  822 . . .  .xiiL  479. 


BECOKD. 

JuBisniOTioK,  A  c  4;  Rbtubh. 

1.  A  paper  found  on  the  files  of  the  court  in  a  case,  purporting  to  show  how 
notice  was  given  in  that  case,  but  contradicting  the  entry  on  the  record  that  dii» 
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notice  was  given,  is  not  a  part  of  the  record,  nor  entitled  to  any  effect    Sargwni 

V.  SUxU  Bank  of  Lidianoj  12  H.  371 xix.  190. 

2.  A  certificate  of  the  derk  that  a  document  was  read  at  the  trial,  does  not 
make  that  doownent  part  of  the  record.    FUher'i  Leuee  y*  OoekenU,  5  P.  248 
818. 


RECORDS,  &c  OF  OTHER  STATEa 

CoiTSTITnTIONAL  LaW,  £.;  EyiDBNCB,  6.  2. 


RE-ENTRY. 

LXABBS  AND  TeBHS  FOB  YbABS. 


REGISTRATION. 

CoNVLXCT  OF  Laws,  H.;  Deed,  D.;  SniPFmo,  A;  Wnx,  A  8. 

A  win,  rightly  registered,  may  be  put  in  evidence,  whether  the  registratioB 
was  before  or  after  the  institution  of  the  suit    Pooh  v.  FUeger^  11  P.  185 . . . 
ziid95. 


REHEARING. 

JUDGMBNTS,  &C.  A;  F&ACTIOB,  L  D; 


RELATION. 

Where  an  imperfect  Spanish  title  was  seized  and  sold  on  execution  in  con 
fbrmity  with  the  local  law  of  the  Missouri  territory,  while  proceedings  were 
pending  before  a  board  of  commissioners,  and  the  perfect  tide  was  subsequentiy 
granted  by  patent  to  the  debtor,  pursuant  to  the  decision  of  the  board,  it  enured 
to  the  benefit  of  the  purchaser  of  the  imperfect  tide,  both  by  the  doctrine  of 
relation,  applicable  to  such  a  case,  and  be(»use,  the  patentee,  being  dead  at  the 
date  of  the  patent,  under  the  act  of  congress  of  May  20,  1886,  (5  Stats,  at 
Large,  81,)  the  purchaser  had  a  better  title  than  the  devisees  of  the  patentee. 
Lomdu  y.  Brw/U,  10  H.  848 xviiL  418. 
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BELEASK 

1.  If  a  settlement  of  an  acooont  is  the  oonsideratioEi  of  a  release,  and  the  set- 
tlement is  successfully  impeached,  the  release  has  no  operation  in  equity.  EeUc^ 
V.  Bobby,  16  P.  269 xiv.  290. 

2.  A  covenant,  under  seal,  to  come  to  a  settlement  within  a  limited  time,  and 
to  pay  the  balance  which  might  be  found  due,  is  merely  collateral,  and  caniiot 
be  pleaded  as  an  extinguishment  of  a  simple  contract  debt,  the  period  within 
which  the  settlement  was  to  be  made  having  elapsed  before  the  commencement 
of  the  suit,  and  the  plea  not  averring  that  any  such  settlement  had  been  made. 
Baits  V.  Peters,  9  W.  556 vi.  182. 

3.  Acquittances  given  by  some  of  the  cestuis  que  trust,  without  full  knowledge 
of  the  fraud  which  had  been  practbed,  do  not  bar  them.  Michoud  v.  Girod, 
4H.  608 xvi.  188. 

4.  Question,  whether  a  release  covered  the  matter  in  controversy  in  this  suit 
PerHns  v.  Foumiqust,  14  IL  813. . .  .xx.  195. 

Undue  Influence,  4 


REMAINDER. 

Deed,  L;  Will,  D.  8. 


REMITTITUR. 

F&ACTICB,  L  A  5. 

In  an  action  of  debt  on  a  policy  of  assurance,  the  plaintiff  may  daim  a  verdict 
for  the  sum  established  to  be  due,  by  entering  a  remittitur  of  the  residue  of  the 
Bum  demanded  in  the  writ     Hughes  v.  Union  Ins,  Co.  8  W.  294. ; .  .v.  420. 


REMOVAL  OF  CASES  FROM  STATE  COURTS. 

JuBisDiOTioN,  B.  d. ;  State  Courts,  B. 


RENT. 
Lba6B»  and  Terms  of  Tears. 


REPLEVIN. 

1.  Rien  in  arrear,  admits  the  demise  kid  in  the  avowry.    JUexmi^  v. 
£ram«,4C.  299....iL  111. 
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2.  To  an  avowry  by  a  sheriff  jostifTiiig  the  taking  and  detention  bj  virtue 
of  two  writs  of  attachment,  one  against  the  plaintiff  in  replevin,  and  the  other 
against  a  third  person,  a  plea  of  payment  to  the  plaintiff  in  the  attachment,  with- 
out an  allegation  of  notice  to  the  sheriff,  or  a  discontinuance ;  also  a  plea  of  an 
accord  between  the  plaintiff  and  defendant,  in  the  attachment ;  also  a  plea  of 
discontinuance  subsequent  to  the  action  of  replevin;  also  a  plea  that,  when 
attached  as  the  property  of  the  plaintiff,  the  goods  were  in  the  possession  of  the 
sheriff  under  an  attachment  against  a  third  person ;  also  a  plea  that  the  goods 
were  the  property  of  the  plaintiff  and  not  of  that  third  person,  are  all  bad. 
Livingston  v.  Smithy  5  P.  90 ...  .ix.  239. 

3.  The  receipt  of  a  warehouseman  for  a  quantity  of  wheat,  given  in  consid- 
eration of  a  sum  of  money,  no  wh^t  being  delivered,  does  not  enable  the 
promisee  to  maintain  replevin  against  a  third  person,  for  wheat  held  by  him  in 
that  warehouse,  in  whidi  the  plaintiff  shows  no  property.  Jackson  v.  Haley 
14  H.  525 XX.  315. 


BEPOBTEB. 

If  an  authenticated  copy  of  the  opinion  of  the  court  is  desired,  the  reporter 
only  can  furnish  it,  certified ;  and  the  derk  of  the  court  may  certify,  under  the 
seal  of  the  court,  that  he  is  the  reporter,  if  this  also  is  required  Anonjfmouty 
a  P.  397....viiL460. 

COPTBIGHT,  2. 


BEPBESENTATION. 
Fraud,  D.  ;  Insusanob,  D.  i 


EEPUTATION. 

EVIDENCB,  E.  3. 


BESALE. 

yXZn>0B  AND  PUBOHASEB,  A 


BESCISSION. 

Contract,  6.;  Fraud,  B.  1 ;  Mistake  ;  Sfboifio  Pbrforxancb  and  Basoia* 

sion;  Vendor  and  Purohabeb,  A 
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BES  OEST^    BES  INTEB  ALIO& 

Etidbncb,  E.  8. 


BES  JUDICATA. 

JUDaHENTS,  &C.  B.  8. 


BESPONDENTIA. 

BOTTOMBT,  &0. 


BESTITUTION. 

EXEOUTION,  D. 


BESTa 

AOOOUKT,  C. 


BETUBN. 

The  marshal's  return  of  the  death  of  a  partj  to  an  execation,  does  not  make 
the  fact  of  his  death  matter  of  record.  Walden's  Leaee  ▼.  Onn^s  Harts  14  P. 
147....xiii.  894. 


EEVENUE  LAWa 

A.  THE  OFFICERS  OF  THE  REVENUE,  456. 

1.  POWERS  AND  DUTIES. 

2.  LIABILITIES,  AND  HEBEIN  OF  CERTIFICATES  OF  PROBABLE  GAUSS. 
8.   COMPENSATION,  AND  HEREIN  OF  THE  DISTRIBUTION  OF  PENALTIES 

AND  FORFEITURES. 

B.  WHAT   ARE    REVENUE   LAWS,  AND   THEIR   RULES    OF   CON 

STBUCTION,  458. 


REVENUE  LAWS.  45r. 

C.  TERRITORIAL  APPLICATION  OF  THESE  LAWS,  AND   HEREIN 

OF  COLLECTION  DISTRICTS,  458. 

D.  ENTRY  AND  WAREHOUSING,  459. 

£     THE  ASSESSMENT  AND  COLLECTION  OP  DUTIES,  459. 

m.  WHEN  THE  BIGHT  ACGBUES. 
b.  ASCEBTAIKIKQ  THEIB  AMOUNT. 

1.  ALLOWANOSS  FOB  LBAKAQB,  &C. 

2.  DUTIABLE  YALXTES,  AND  HBBEUT  OF  APPBAIBEHBNTB. 

0.  DBAWBAGES. 

d.  BEMEDIBS  TO  BECOVEB  DUTIES. 

e.  CONSTBUCTION  OF  PABTICULAB  TEBMS  USED  IN  TABIFF  ACTS  TO  DES- 
IGNATE PABTIOULAB  IMPOBTS,  OB  TO  LEVY  DUTIES  ON  PABTICULAB 
ABTICLES. 

F.  PENALTIES  AND  FORFEITURES,  468. 

1.  WHEN  INOURBED  OB  NOT. 

2.  8EIZ17BB8  AND  PBOOEEDINGS  THEBBON,  AND  HEBEIN  OF  EVIDENCE. 

G.  REMEDIES  OF  OWNERS  OP  PROPERTY  SEIZED  OR  DETAINED^ 

466. 


A.    THE  OFFICERS  OF  THE  REVENUE. 

1.  POWEBS   AND   DUTIES.      (^fro,  E.  b.  2.) 

1.  The  act  of  February  18, 1798,  §  27,  (1  Stats,  at  Large,  315,)  empowers  any 
officer  of  the  revenue  to  seize  a  vessel  for  any  forfeiture.  GeUton  v.  Ho^,  3 
W.  246....iv.  211. 

2.  Under  the  collection  act  of  March  2,  1799,  (1  Stats,  at  Large,  627,)  every 
officer  of  the  customs  is  empowered  to  make  a  seizure,  in  any  district.  Tayloi 
V.  UnUed  States,  3  H.  197 xv.  382. 

8.  A  collector  of  the  revenue  of  the  United  States  has  no  authority  to  re- 
ceive duties  after  his  removal  from  office,  though  they  became  payable  while  he 
was  in  office.     Sthre$hiey  v.  UnUed  States,  4  C.  169 iL  57. 

Embabgo,  C.  2,  3,  8,  9. 

2.  liabilities,  and  hebein  of  cebtificate8  of  pbobable  cause. 

1.  A  municipal  seizure  cannot  be  justified  or  excused  upon  the  ground  of 
probable  cause,  unless  under  the  special  provisions  of  some  statute.  7%«  Apol* 
ion,  9  W.  362 vi.  88. 

2.  Under  the  collection  act  of  March  2, 1799,  (1  Stats,  at  Large,  678,  §  71») 
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^  probable  cause  for  the  prosecation,"  imports  drcumataocea  wbicL  warrant 
suspicion.     Locke  v.  United  States^  7  C.  889. . .  .ii.  560. 

3.  The  shipment  of  goods  of  foreign  manufacture,  from  Boston  to  Baltimore, 
without  certificates  of  the  payment  of  duties,  consigned  to  fictitious  names,  the 
marks  of  the  packages  having  been  changed,  taken  together,  constitute  probable 
cause  for  a  prosecution,  under  the  50th  section  of  the  said  act   lb, 

4.  A  count  on  that  section  is  good,  though  it  charge  that  the  time,  place,  and 
vessel  of  importation  were  unknown  to  the  attorney.  lb. 

5.  Instructions  by  the  secretary  of  the  treasury  to  a  collector,  not  in  accord- 
ance with  the  law,  do  not  justify  the  illegal  acts  of  the  collector.  TVocy  v 
Swariwovty  10  P.  80. . .  .zii.  26. 

6.  A  decree  of  acquittal,  on  a  proceeding  in  rerOy  without  a  certificate  of 
probable  cause  of  seizure,  and  not  appealed  from  with  effect,  is  conclusive,  in 
every  inquiry  before  any  other  court,  that  there  was  no  justifiable  cause  of  seiz- 
ure.    The  ApoUon,  9  W.  862 vi.  88. 

7.  And  if  the  seizure  be  finally  adjudged  wrongful,  and  without  probable 
cause,  the  party  may  proceed,  at  his  election,  by  a  suit  at  common  law,  or  in 
the  instance  court  of  admiralty,  for  damages  for  the  illegal  act  Slocum  v. 
Mayberryy  2  W.  1 ....  iv.  1. 

8.  A  doubt  concerning  the  construction  of  a  law  may  be  good  ground  for 
seizure,  and  authorize  a  certificate  of  probable  cause.  United  States  v.  RiddU, 
5  C.  811....ii.  276. 

9.  In  seizures  under  the  embargo  laws,  the  law  itself  is  a  sufficient  justificft- 
tion  to  the  seizing  ofiicer,  whero  the  discharge  of  duty  is  the  real  motive,  and 
not  the  pretext  for  detention,  and  it  is  not  necessary  to  show  probable  cause. 
Otis  V.  Walter^  2  W.  18 iv.  7. 

EhbabgOi  GL  4^ 


8.   COMPENSATION,  AND   HEREIN   OF  THE  DISTBIBUTION   OF  PENALTIES  AND 

FORFEITUBES. 

1.  The  circuit  court,  having  pronounced  a  decroe  of  condemnation  in  a  case 
of  seizure,  has  jurisdiction  of  an  application  by  a.  collector  to  award  to  him  his 
share  of  the  proceeds  ;  it  is  an  incident  to  the  possession  of  the  principal  cause. 
At  Lane  v.  United  States,  6  P.  404 x.  174. 

2.  The  collector's  right  to  a  distributive  share  of  a  forfeiture  is  inchoate,  and 
may  be  released  by  the  government,  until  the  proceeds  are  actually  received  for 
distribution  ;  but  whatever  is  reserved  out  of  the  forfeiture,  is  reserved  as  well 
for^e  seizing  officer,  as  for  the  government  lb. 

8.  This  principle  applied  to  the  reservation  of  double  duties,  on  the  release 
of  certain  cargoes  under  a  special  act  of  congress,  lb. 

4  The  rights  and  interests  of  officers  of  the  customs,  in  forfeitures,  are 
subordinate  to  the  authority  of  the  secretary  of  the  treasury  to  remit  them, 
which  has  been  conferred  by  congross,  and  may  be  exercised  at  any  time  before 
the  money  levied  by  the  execution  is  paid  to  the  collector  of  the  customs. 
United  States  v.  Mwris,  10  W.  246 vi.  895. 

5.  The  acts  of  congress  providing  for  and  limiting  the  compensation  of  ool- 


BBVENUE  LAWS.  457 

lectors  of  customs,  examined,  and  their  effect  considered.  These  acts  are : 
March  2, 1799,  §  2,  (1  Stats,  at  Large,  706 ;)  April  30,  1802,  §  8,  (2  Stats,  at 
Large,  172 ;)  March  7,  1822,  §§  7,  9,  (8  Stats,  at  Large,  694,  695  ;)  Juty  7, 
1838,  §  3,  (5  Stats,  at  Large,  264 ;)  5  Stats,  at  Large,  481,  482,  §§  2,  7,  (6 
Stats,  at  Large,  815,) — ^An  act  for  the  relief  of  Chastelain  and  Ponvcrt,  July 
21, 1840.    Hayt  t.  UniUd  States,  10  H.  109 xviii.  815. 

6.  The  89th  and  91st  sections  of  the  collection  act  of  1799,  (1  Stats,  at 
Large,  695,  696,)  do  not  make  distributable  the  duties  paid  in  case  of  seizure 
of  property  and  its  release  on  bond.  Ib» 

7.  The  coUectoiiB  of  customs  are  prevented  by  the  act  of  March  8, 1839,  §  8, 
(5  Stats,  at  Large,  349,)  from  obtaining  any  allowance  for  accepting  and  pay- 
ing drafts  by  the  secretary  of  the  treasury,  even  if  such  servive  could  be  con- 
sidered beyond  the  pale  of  their  official  duties.  lb, 

8.  A  collector  of  the  customs,  who  makes  a  seizure  of  goods  for  an  asserted 
forfeiture,  and  before  the  proceedings  in  rem  are  consummated  by  a  sentence  of 
condemnation^  is  removed  from  office,  acquires  an  inchoate  right  by  the  seizure, 
which,  by  the  subsequent  decree  of  condemnation,  gives  him  an  absolute  vested 
right  to  his  share  of  the  forfeiture,  under  the  collection  act  of  the  2d  of  March, 
1 799,  §§  89, 91,  (1  Stats,  at  Large,  695.)    Van  Ne$$  v.  Bue!,  4  W.  74 iv.  347. 

9.  The  2d  section  of  the  act  of  May  10,  1800,  (2  Stats,  at  Large,  72,)  did 
not  affect  the  commissions  of  collectors  upon  moneys  received  for  duties  on 
goods  imported  before  that  act,  though  such  moneys  were  not  received  until 
after  June  30, 1800.     United  States  v.  Heth,  8  C.  899 i.  617. 

10.  A  bond  was  given  to  J.  S.,  the  collector  of  the  district  of  Petersburg, 
under  the  2d  section  of  the  embargo  act  of  the  22d  December,  1807,  (2  Stats. 
at  Large,  458,)  and  a  suit  was  afterwards  brought  by  him  on  the  same  bond 
in  the  district  court,  and  pending  the  proceedings,  to  wit,  on  the  30th  of  Octo* 
her,  1811,  the  collector  died;  and  judgment  was  recovered  in  favor  of  the 
United  States,  on  the  30th  of  November,  1811.  On  the  26th  of  the  same  No- 
vember, J.  J.  was  appointed  collector  of  the  same  district,  and  entered  on  the 
duties  of  his  office  on  the  14th  of  December,  1811 ;  until  which  time  T.  S., 
who  was  deputy  collector  under  J.  S.  at  his  decease,  continued  as  such  to  dis- 
charge the  duties  of  the  office.  The  judgment  of  the  district  court  was  subse- 
quently affirmed  by  the  circuit  court.  When  the  bond  was  taken,  A.  T.  was 
surveyor  of  the  district,  and  continued  in  that  office  until  his  death,  which  was 
after  the  commencement  of  the  suit  on  the  bond  and  before  judgment  thereon, 
and  was  succeeded  by  J.  H.  P.,  who  was  appointed  on  the  30th  of  March,  1811, 
and  entered  on  the  duties  of  his  office  on  the  1 6th  of  the  same  month.  It  was 
held  that  the  personal  representatives  of  the  deceased  collector  and  surveyor, 
and  not  their  successors  in  office,  were  entitled  to  that  portion  of  the  penalty 
which  is,  by  law,  to  be  distributed  among  the  revenue  officers  of  the  district 
where  it  was  incurred.  There  being  no  naval  officer  in  the  district,  the  divis- 
ion  was  adjudged  to  be  made  in  equal  proportions  between  the  collector  and 
surveyor.  Jonee  v.  Shares  Executor.  United  States  v.  JcneSj  1  W.  462 .... 
Hi  688. 

11.  There  is  no  act  of  congress  which  enables  a  collector  of  customs  to  act 
as  an  inspector,  and  claim  compensation  therefor.  Steweat  v.  United  States, 
17  H.116....xxi.  408. 
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12.  Additional  duties,  by  way  of  penalty,  levied  pursoant  to  the  eighth 
section  of  the  tariff  act  of  1846,  (9  Stats,  at  Large,  43,)  are  not  distributable 
to  any  officers  of  the  customs.    Btng  v.  Maxwett^  17  H.  147 ....  xxi.  418. 

13.  Though  the  act  of  February  11,  1846,  §  3,  (9  Stats,  at  Large,  3^ 
applies,  in  terms,  only  to  the  additional  duties  levied  under  the  seventeenth 
section  of  the  tariff  act  of  1842,  yet  those  levied  under  the  eighth  section  of 
the  tariff  act  of  1846,  are  only  substitutes  therefor  in  certain  cases,  and  to  be 
governed  by  the  sami  rule  as  to  distribution.    Ih, 

B.  WHAT   AEE   REVENUE   LAWS,  AND   THEIR   RULES   OF    CON- 

STRUCTION. 

Jnfrcij  E.  e. 

1.  The  act  of  March  3, 1845,  (5  Stats,  at  Large,  732,)  is  a  revenue  law, 
within  the  mecming  of  the  act  of  May  31,  1844,  (5  Stats,  at  Large,  658,)  as 
to  writs  of  error  and  appeals.    United  States  v.  Bromley ^  12  H.  88. . . . six.  43. 

2.  Revenue  laws,  which  impose  forfeitures  for  fraud,  are  not  technically 
penal,  so  as  to  call  for  a  strict  construction ;  they  should  be  construed  so  as 
effectually  to  accomplish  the  intentions  of  their  makers.  Tcnfior  v.  United 
States,  3  H.  197 xv.  882. 

3.  The  denomination  of  merchandise  in  a  tariff  act  is  to  be  understood  in 
the  sense  in  which  the  same  terms  are  employed  by  merchants.  United  SitMtes 
V.  One  Hundred  and  Tweke  Casks  of  Sugar,  8  P.  277 xi.  99. 

4.  Though  generally,  the  name  by  which  an  article  is  known  in  commerce, 
is  taken  to  include  that  article  in  a  revenue  law,  yet,  by  a  course  of  legisUtioa, 
it  may  be  made  apparent  that  congress  did  not  intend  to  include  a  particalar 
article  under  a  name,  which,  among  commercial  men,  would  include  it.  J}» 
Forest  v.  Lawrence,  13  H.  274 ....  xix.  495. 

5.  This  principle  applied  to  dried  sheepskins,  having  the  wool  on,  under  the 
act  of  July  30, 1846,  (9  Stats,  at  Large,  42.)     Ih. 

6.  Though  among  sugar-refiners,  sugars,  which  have  not  undergone  the 
process  of  claying,  may  be  spoken  of  as  refined  sugar,  yet,  if  this  term,  among 
buyers  and  sellers  in  this  country  generally,  is  applied  only  to  lump  and  loaf 
sugar,  the  term  in  the  acts  of  congress  must  be  construed  to  include  only  those 
articles.     Barlow  v.  United  States,  7  P.  404 x.  522. 

7.  Revenue  laws  class  substances  according  to  their  denominations  acquired 
by  general  use  in  our  own  trade.  Two  Hundred  Ohests  of  Tea^  9  W.  430 
. . . .  vi.  121. 

C.  TERRITORIAL    APPLICATION    OF   THESE  LAWS,  AND  HEREIN 

OF  COLLECTION  DISTRICTS. 

1.  The  29th  section  of  the  collection  act  of  1799,  (1  Stats,  at  Laige,  64S,) 
does  not  extend  to  the  case  of  a  vessel  arriving  from  a  foreign  port,  and  pass- 
ing through  the  conterminous  waters  of  a  river,  which  forms  the  boundary 
between  the  United  States  and  the  territory  of  a  foreign  state,  for  the  purpose 
of  proceeding  to  such  territory.     The  ApoUon,  9  W.  362 . . . .  vi.  88. 

2.  Duties  collected  in  California  between  February  3,  1848,  (the  date  of 
the  treaty  of  peace,)  and  November  13,  1849,  (when  the  collector  entered  oa 
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Ae  duties  of  his  office,)  were  not  illegallj  exacted,  and  cannot  be  recovered 
back  bj  the  importer.     Oow  v.  Harrison^  16  H.  164 ..  •  .zxi.  66. 

Law  of  Nations,  E.  9-12. 

D.    ENTRY  AND  WAREHOUSING. 

1.  A  consignment  of  a  homeward  cargo  being  ^  to  orden  the  plaintifis,  who 
were  indorsees  of  the  bills  of  lading,  had  a  right  to  enter  tne  goods,  under  the 
86th  and  62d  sections  of  the  collection  act,  of  March  2,  1799,  (1  Stats,  at 
Large,  627.)     C<mard  v.  Paeijic  iu.  Co.  of  New  York,  6  P.  262 x.  110. 

2.  Under  the  warehousing  act  of  August  6,  1846,  (9  Stats,  at  Large,  33,) 
an  importer  had  not  a  right,  as  soon  as  the  law  was  passed,  and  independently 
of  any  regulations  by  the  secretary  of  the  treasury,  to  land  his  goods  at  the 
port  of  delivery  to  which  they  were  destined,  and  store  them  tliere,  on  giving 
such  bonds  as  that  act  required.     TremUu  v.  AdaimSj  13  H.  295. . .  .xix.  507. 

3.  The  act  was  confined  to  ports  of  entry,  until  extended  by  the  action  of 
the  secretary,  to  ports  of  delivery.    /& 

K    THE  ASSESSMENT  AND  COLLECTION  OF   DUTIES. 

a.  WHEN  THE   RIGHT  AGGBTJES. 

1.  Duties  upon  goods  imported,  do  not  accrue  until  their  arrival  at  the  port 
of  entry.     United  States  v.  Vowdly  5  C.  368 ii.  297. 

2.  The  duty  upon  salt,  which  ceased  with  the  31st  of  December,  1807,  was 
not  chargeable  upon  a  cargo  which  arrived  within  the  collection  district  before 
that  day,  but  did  not  arrive  at  the  port  of  entry  until  the  1st  of  January, 
1808.    Ih. 

3.  The  act  of  July  1,  1812,  (2  Stats,  at  Large,  768,)  took  effect  on  the  day 
of  its  passage,  and  the  cargo  of  a  vessel  arriving  on  that  day,  is  liable  to  the 
additional  duties  imposed  by  that  act.  Arnold  v.  United  States^  9  C.  104 
iii.  287. 

4.  To  constitute  an  importation  so  as  to  attach  the  right  to  duties,  an  arrival 
within  the  limits  of  some  port  of  entry  is  necessary.     Ih, 

5.  If  captured  goods,  claimed  by  a  neutral  owner,  be  by  consent  sold  under 
an  order  of  the  court,  and  afterwards,  by  the  final  sentence  of  the  court,  the 
proceeds  are  ordered  to  be  restored  to  such  owner,  the  amount  of  the  duties 
due  to  the  United  States  upon  the  importation  of  the  goods  must  be  paid* 
The  Concord,  9  C.  387 iii.  390. 

6.  The  decision  in  the  case  of  The  Concord,  (9  C.  387,)  that  property 
libelled  as  prize,  sold  by  consent,  and  ordered  to  be  restored  to  the  claimant,  is 
liable  to  the  same  duties  as  if  voluntarily  imported,  affirmed.  27ie  Nereide^ 
1  W.  171.... iii.  508. 

7.  Under  the  act  of  June  5,  1794,  (1  Stats,  at  Large,  384,)  duties  did  not 
accrue  on  refined  sugar  while  it  remained  in  the  manufactory  unsold,  and  con- 
sequently, when  this  act  was  repealed  by  the  act  of  April  6,  1802,  (2  Stats* 
at  Large,  148,)  the  saving  of  duties  which  had  accrued,  did  not  apply  to  such 
•sugars.     Pennington  v.  Coxe,  2  C.  33 ....  i.  439. 
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b.  ASOEBTADONQ  THEIB  AMOUNT. 
1.  ALLOWANCES   FOB  LEAKAaE,  &C. 

1.  Under  the  tariff  act  of  July  30,  1846,  (9  Stats,  at  Lai^e,  46,)  datj  is  to 
be  assessed,  not  upon  the  weight  of  sugar  in  the  invoice,  but  the  weight  when 
landed ;  although  no  express  direction  is  contained  in  any  law  to  make  an 
allowance  for  loss  of  weight  of  sugar  by  drainage  ;  and  although  the  aggregate 
value  is  thus  reducM  below  the  aggregate  cost  named  in  the  invoice.  Mmriott 
V.  Brum,  9  H.  619 xviii.  283. 

2.  The  preceding  decision,  Marriott  v.  Brune,  9  H.  619,  affirmed,  and  ap- 
plied to  a  case  in  which  there  was  evidence  that  the  expected  loss  of  weight  d 
sugars,  affected  the  cost  in  the  place  of  exportation.  UniUd  &€Ues  v.  J^nttk" 
mayd,  9  H.  637 xviii.  290. 

3.  Under  the  tariff  act  of  July  30, 1846,  (9  Stats,  at  Large,  42,)  only  the 
quantity  of  brandy  imported,  not  that  shown  by  the  invoices,  is  dutiable  ;  bat 
as  this  act  lays  upon  it  an  ad  valorem  duty,  the  allowance  for  leakage  of  two 
per  centum  of  quantity  gauged,  cannot  be  made  under  the  59th  section  of  the 
collection  act  of  1799,  (1  Stats,  at  Large,  672,)  because  that  law  applied  only 
to  liquors  subject  to  duty  by  the  gallon.  Lawrence  v.  Catwelly  13  H.  488 .  . 
xix.  612. 

2.   DUTLA.BLE   YALUBS,  AND   HEBEIN    OF  APPRAISEMENTS.      (fitfrOy  E.  e.) 

1.  Appraisers  have  nol  authority  to  fix  weights  or  quantities,  only  Talaa- 
tions.     MdrrioU  v.  Brunei  9  H.  619 ... .  xviii.  283. 

2.  The  2d  section  of  the  tariff  act  of  July  14, 1832,  (4  Stats,  at  Lai^,  583,) 
is  not  the  only  one  which  may  be  applicable  to  an  importation  of  wool,  invoiced 
at  less  than  seven  cents  per  pound,  and  not  mixed ;  under  the  7th  sectioii  tbe 
collector  may  order  an  appraisement,  and,  if  that  results  in  a  valuation  of  over 
seven  cents  per  pound,  the  ad  valorem  and  specific  duty  provided  for  by  the  act 
of  May  19,  1828,  (4  Stats,  at  Large,  270,)  must  be  levied,  the  appraisal  being 
conclusive  of  the  value.     Rankin  v.  Hoyt,  4  H.  327 .  • .  .xvi.  128. 

3.  It  is  to  be  presumed  that  appraisers  acted  at  the  request  of  the  collector, 
if  he  levied  the  duty  in  conformity  with  their  act :  and,  if  there  was  no  such 
request,  his  adoption  of  their  act  would  be  equivalent  to  such  request.     Ih. 

4.  Under  the  16th  and  17th  sections  of  the  tariff  act  of  August  30, 1842, 
(5  Stats,  at  Large,  563,)  the  value  of  merchandise  at  the  time  of  its  procure- 
ment is  to  be  ascertained,  not  its  value  at  the  time  of  exportation.  Greify  v. 
Thompson,  10  H.  225 xviii.  377. 

5.  An  appraisement  under  the  same  sections  can  be  lawfully  made  only  after 
a  personal  examina|ion  of  the  merchandise  by  the  appraisers.    IIk 

6.  Neither  the  collector  nor  the  secretary  of  the  treasury  can  remove  a  mer> 
chant  appraiser,  duly  appointed  and  qualified,  unless  for  misconduct.    IK 

7.  The  decision  in  the  next  preceding  case,  Greely  v.  Thompson,  10  H.  225, 
applied  to  this  case.    Maxwell  v.  Griswoldy  10  H.  242 ....  xviii.  385. 

8.  Under  the  sixteenth  and  seventeenth  sections  of  the  tariff  act  of  1842| 
(5  St&tA,  at  Large,  563^,)  the  power  of  the  government  appraisers  was  not 
terminated  by  returning  an  appraisement  to  the  collector ;  when  they  found  it 
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was  questioned,  they  had  a  right  to  reconsider  it,  aad  for  this  purpose  to  call 
on  the  importer  to  produce  his  correspondence,  and  he  could  not>  by  taking  an 
appeal,  exempt  himself  from  the  duty  of  producing  it.  BarUett  v.  Kane,  16 
H.  263  ...xxi.  122. 

9.  The  decision  of  the  government  appraisers  is  final,  if  not  appealed  from ; 
or  if  an  appeal,  having  been  taken,  is  waived.     lb, 

10.  Under  the  tariff  act  of  March  2,  1883,  (4  Stats,  at  Large,  629,)  the 
government  was  authorized  to  collect  duties  upon  goods  imported  after  June 
30, 1842,  and  the  regalations  for  ascertaining  the  amount  of  duties  provided 
by  existing  laws,  are  to  be  applied,  so  far  as  they  are  applicable,  to  the  collec- 
tion of  duties  under  this  act,  though  the  place  in  reference  to  which  the  value 
of  goods  was  to  be  appraised,  is  changed  from  the  foreign  country  to  the  port 
of  importation,  and  no  corresponding  change  is  made  in  the  instrumentalities 
for  ascertaining  the  home  value.     Jldridge  v.  WilUamSy  3  H.  1 . . . .  xv.  268. 

11.  The  words  <<true  value,"  in  the  act  of  April  20,  1818,  (3  Stats,  at 
Lai^e,  436,  §  11,)  mean  the  actual  cost  thereof  to  the  importer,  at,  the  place 
whence  the  goods  were  imported.  United  StcUe$  v.  Tappan,  11  W.  419 ... . 
vL  646. 

12.  And  the  collector  had  not  the  right  to  direct  an  appraisement,  because 
he  suspected,  or  because,  in  fact,  the  goods  were  invoiced  below  their  current 
market  value,  at  the  place  from  whence  they  were  exported.     Ih, 

13.  But  if  the  collector  forms  an  opinion  that  there  are  just  grounds  to  sus- 
pect the  invoice  does  not  truly  state  the  actual  cost  of  the  goods,  and  directs  an 
appraisement,  no  inquiry  can  be  made  as  to  the  grounds  of  that  opinion.     Ii» 

14.  The  twentieth  section  of  the  tariff  act  of  1842,  (5  Stats,  at  Large,  565,) 
was  not  designed  to  levy  duties,  but  to  check  fraudulent  evasions,  or  prevent 
doubts  in  the  execution  of  the  revenue  laws ;  and  it  is  not  repealed  by  the 

tariff  act  of  1846,  (9  Stats,  at  Large,  42.)     Stuart  v.  AfaxweU,  }6  H.  150 

xzL  6L 

c.  DRAWBACKS. 

Additional  duties,  by  way  of  penalty,  levied  under  the  eighth  section  of 
the  tariff  act  of  1846,  (9  Stats,  at  Lai^e,  43,)  do  not  make  a  part  of  the  draw- 
back, to  be  returned  on  exportation.  Bartktt  Y.Kane,  16  H.  263. ...zzi. 
122 

d.  BEMEDIES  TO  BEOOVEB  DUTIES. 
Admiralty,  A  2. 

1.  Under  the  62d  section  of  the  collection  act  of  March  2,  1799,  (1  Stats,  at 
Large,  673,)  the  United  States  have  no  lien  for  duties.  Harris  v.  Dennie,  3 
P.  29® . . . .  viii.  422. 

2.  But*  goods  imported  from  a  foreign  country  and  not  entered,  are  in  the 
custody  of  the  laws  of  the  United  States,  and  cannot  be  attached  upon  state 
process.     lb, 

3.  Under  the  65th  section  of  the  collection  act,  of  1799,  (1  Stats,  at  Large, 
676,)  the  court  is  not  forbidden  to  grant  t^  the  defendant  such  delay  as  may 
be  necessary  to  obtain  evidence,  where  there  is  a  real  defence.  United  States 
V.  I^elpsy  8  P.  700 xi.  264. 

89* 
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4.  Under  the  65th  sectioii  of  the  collection  act  of  March  2, 1799,  (1  Stats, 
at  Large,  677,)  though  the  party  is  interdicted  from  an  imparlance,  or  any  other 
means  or  contrivances  for  mere  delay,  he  is  not  shut  out  from  any  defence  upon 
the  merits;  he  may  plead  a  tender.  ^  parte  Davenporty  6  P.  661.... x 
302. 

5.  Under  the  collection  act  of  March  2, 1799,  (1  Stats,  at  Large,  627,)  da- 
ties,  due  upon  goods  imported,  constitute  a  personal  deht  or  charge  upon  all 
the  importers,  and  the  collector  has  no  power  to  extinguish  this  deht  by  taking 
a  bond  from  one  of  several  joint  consignees.  Meredith  v.  United  States^  13  P. 
486....xiiL260. 

SUBfiTT,  1. 

e.  CONSTEUCTION  OF  PABTIOULAB  TERMS  USED  IN  TABIFF  ACTS  TO  DES- 
IGNATE  PABTIOULAB  IMPOBTS,  OB  TO  LEVY  DUTIES  ON  PARTICULAB 
ABTICLES. 

SuprUy  B. 

1.  Worsted  being  a  distinct  article,  well  known  in  commerce  under  that 
name,  worsted  shawls  with  cotton  borders,  and  suspenders  with  cotton  ends, 
were  held  not  to  be  manufactures  of  wool,  under  the  2d  section  of  the  tariff 
act,  of  July  14,  1832,  (4  Stats,  at  Large,  583.)  miaU  v.  SwarewnO^  10  P. 
137....xii.  46. 

2.  It  is  a  settled  rule  to  construe  the  denomination  of  articles,  in  tariff  laws, 
acccording  to  the  commercial  understanding  of  the  terms  used.    lb. 

3.  A  duty  on  ^  cotton  bagging "  can  be  levied  only  on  articles  known  as 
such  in  commerce,  when  the  act  imposing  the  duty  was  passed.  Ourtis  ▼. 
Martin,  3  H.  106 xv.  322. 

4.  Under  the  5th  section  of  the  tariff  act  of  August  30,  1842,  (5  Stats,  at 
Large,  555,)  a_^duty  of  30  per  cent  ad  valorem  is  imposed  on  India-rubber 
shoes,  made  by  dipping  a  mould  into  the  gum  while  in  a  liquid  state.  They 
are  manufactured  articles.    Lawrence  v.  AUen,  7  H.  785 ....  xvii.  407. 

5.  Under  the  tariff  act  of  1846,  (9  Stats,  at  Large,  42,)  shawk  of  worsted, 
worsted  and  cotton,  silk  and  worsted,  silk,  barege,  merino,  mousseline  de  laine, 
and  worsted  and  silk  scarfs,  are  wearing  apparel,  and  subject  to  a  duty  of  thirtj 
per  centum  ad  valorem  under  schedule  C.  MaUlard  v.  Lawrence^  16  H.  251 
. ..  .xxi.  115. 

6.  Under  the  tariff  act  of  July  14, 1832,  (4  Stats,  at  Laige,  583,)  and  the 
amendatory  act  of  March  2,  1833,  (4  Stats,  at  Large,  629,)  silk  hose  were 
free  from  duty.  Bend  v.  Boyty  13  P.  263....xiii.  142.  Mxrd^  r.  Bogt, 
13  P.  292....xiii.  158. 

7.  Under  the  tariff  act  of  July  30,  1846,  (9  Stats,  at  Lai^e,  44,  sched.  B,) 
glass  tumblers,  having  the  entire  surface  or  bottom  smoothed,  or  polished,  or 
their  sides  figured  or  ornamented  by  cutting,  or  grinding,  are  ''  glass  cat,"  and 
subject  to  a  duty  of  40  per  centum  ad  valorem,    Binns  v.  Lawrejice,  12  H.  9 

.  •  •  •  JLIJL.    ■  . 

8.  The  act  of  congress  of  the  24th  July,  1813,  (3  Stats,  at  Large,  42,)  im- 
posing a  duty  on  all  stills  employed  in  distilling  spirits,  does  not  extend  to  the 
rectification  or  purification  of  spirits  already  distilled.  Dinted  States  v.  Jht* 
broek,2  W.  248 iv.  96. 
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9.  ^  Round  copper  bottoms  turned  up  at  the  edge/'  are  not  liable  to  duties, 
although  imported  under  the  denomination  of  ^  raised  bottoms."  United  States 
V.  Po«j,  5C.  284....iL264. 

F.    PENALTIES  AND  FORFEITURES. 
See  THAT  Title  ;  SsiFPiKa,  A  2. 

1.  WHEN  INCUBBED   OB  NOT. 

1.  The  68th  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large, 
677,)  reaches  cases  where,  by  a  fraudulent  undervaluation,  less  than  the  legal 
amount  of  duties  has  been  paid,  as  well  as  where  none  have  been  paid.  Taylor 
V.  United  States,  3  H.  197 xv.  382. 

2.  The  16th  section  of  the  act  of  February  18, 1793,  (1  Stats,  "at  Large, 
311,)  does  not  forfeit  the  goods  for  the  neglect  of  the  master  to  insert  in  the 
manifest  the  particular  description  of  articles  of  foreign  manufacture  required 
by  tlmt  section ;  and  the  17th  section  does  not  apply  to  such  imperfections  in 
the  manifest.  If  the  master  does  deliver  to  the  collector,  on  arrival,  the  mani- 
fest certified  by  the  collector  at  the  port  of  departure,  and  it  actually  contains 
the  goods,  though  imperfectly  described,  no  forfeiture  is  incurred.  United 
States  v.  Carry  8  H.  1 . . .  .xvii.  476. 

3.  Under  the  66th  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large, 
677,)  the  forfeiture  of  the  goods  does  not  take  effect  until  the  United  States 
have  made  an  election  to  take  the  goods  and  not  their  value.  Caldwell  v. 
Um'Ud  States,  8  H.  366 xvii.  625. 

4.  Under  the  84th  section  of  the  collection  act  of  March  2, 1799,  (1  Stats, 
at  Large,  694,)  a  forfeiture  may  be  incurred  by  entering  for  drawback,  under  a 
false  denomination,  sugars  not  previously  imported  and  subjected  to  duty. 
B^low  V.  United  States,  7  P.  404 x.  522. 

5.  If  entered  by  a  false  denomination,  the  burden  of  proof  is  upon  the  claim- 
ant to  show  that  it  was  by  mistake  or  accident,  and  a  mistake  of  law  is  not 
sufficient     lb. 

6.  Under  the  66th  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large, 
677,)  the  &cts  that  the  duties  were  paid,  and  the  goods  passed  through  the 
custom-house,  do  not  prevent  a  forfeiture  for  a  fraudulent  invoice ;  and  this 
section  is  not  repealed  by  the  act  of  May  28,  1830,  (4  Stats,  at  Large,  410, 
f  4,)  nor  by  the  act  of  July  14,  1832,  (4  Stats,  at  Large,  593,  §  14.)  Wood 
V.  United  States,  16  P.  342 xiv.  336. 

7.  Under  the  collection  act  of  February  18,  1793,  (1  Stats,  at  Large,  316, 
§§  32,  33,)  cargo  not  subject  to  duties,  and  not  belonging  to  the  owner,  master, 
or  mariners,  was  not  forfeited,  by  reason  of  a  licensed  vessel  being  employed  in 
a  trade  for  wliich  she  was  not  licensed.  Sloop  Active  v.  United  States,  7  C. 
100 ii.469. 

8.  Under  the  collection  act  of  March  3, 1799,  §  43,  (1  Stats,  at  Lai^,  660,) 
goods  landed  from  a  derelict  vessel,  in  order  to  save  them,  are  not  forfeited  by 
being  found  without  the  custom-house  marks.  Peiseh  v.  Ware  ;  United  Statt^s 
V.  Cargo  of  the  Ship  Favourite,  4  C.  347 ii.  132. 
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9.  The  51st  section  of  the  same  act  applies  goIj  to  removals  bj  the  owner, 
or  with  his  consent,  or  connivance.     lb, 

10.  Under  the  52d  section,  the  miscondnct  of  mere  strangers  does  not  worii 
a  forfeiture.     Ih. 

11.  The  law  punishes  the  attempt,  not  the  intention,  to  defraud  the  revenue 
hj  false  invoices.     United  States  v.  Riddle^  5  C.  311 . . .  .ii.  276. 

12.  The  penalty  of  the  50th  section  of  the  collection  law  of  2d  March,  1799, 
(1  Stats,  at  Large,  665,)  which  requires  a  permit  for  the  landing  of  goods  im- 
ported, applies  to  goods  the  importation  of  which  was  prohibited  by  law.  Har- 
ford V.  United  States,  8  C.  109 . . .  .iii.  45. 

18.  Under  the  68th  section  of  the  collection  act  of  IViarch  2,  1799,  (1  Stats, 
at  Large,  677,)  teas,  which  have  been  regularly  entered,  landed,  and  stored, 
and  the  bond  of  the  importer,  without  surety-,  given  for  the  duties,  pursuant  to 
the  62d  section,  are  not  subject  to  forfeiture  by  being  fraudulently  withdrawn 
from  the  storehouse  and  concealed,  because  the  duties  have  been  ^  secured  to 
be  paid."  UniUd  States  v.  Three  Hundred  and  Fifty  Chests  of  Teoy  12  W. 
486....vii.  302. 

14.  To  cause  a  forfeiture  under  the  48d  section,  the  chests  must  be  anao- 
oompanied  not  only  by  the  proper  certificates,  but  by  the  marks  required  hy  the 
89  th  section.     Ih, 

15.  Under  the  19th  section  of  the  act  of  February  18, 1793,  (1  Stats,  at 
Large,  313,)  goods  are  liable  to  forfeiture,  though  they  did  not  belong  to  the 
master,  owner,  or  any  mariner  of  the  vessel  in  which  they  were  imported,  and 
though  the  duties  were  paid  on  them  at  the  port  of  entry.  Priestman  v.  United 
J^ates,  4  jy.  2S i.  32L 

16.  Although  a  mere  intention  to  evade  the  payment  of  duties  be  not  per  se 
a  cause  of  forfeiture,  yet,  when  a  question  arises  whether  an  act  has  been  oom- 
mitted  which  draws  after  it  that  consequence,  such  intention  will  justify  the 
court  in  not  putting  on  the  conduct  of  the  party,  in  respect  to  the  act  in  ques- 
tion, an  interpretation  as  favorable  as  under  other  circumstances  it  would  be 
disposed  to  do.     The  Robert  Edwards,  6  W.  187 ....  v.  54. 

17.  The  making  a  correct  post  entry  does  not  bar  a  forfeiture  for  a  prior 
fraudulent  entry,  under  the  67th  section  of  the  act  of  March  2,  1799,  (1  Stats, 
at  Large,  677.)    United  States  v.  Six  Packages  of  Goods,  6  W.  520 v.  145. 

18.  Under  the  43d  section  of  the  collection  act,  of  March  2,  1799,  (1  Stats, 
at  Large,  660,)  liquors  are  not  forfeited  because  contained  in  casks  in  which 
other  liquors  were  imported,  if  they  are  of  American  manufacture,  or  the 
duties  had  been  paid  on  their  importation.  Sixty  Pipes  of  Brandy,  10  W. 
421.... vi.  461. 

19.  The  French  tonnage  duty  act  of  the  15th  of  May,  1820,  (8  Stats,  at 
Large,  605,)  inflicts  no  forfeiture  of  the  vessel  for  the  non-payment  of  the 
tonnage  duty.  The  duty  is  collectable  in  the  same  manner  as  by  the  poOection 
act  of  1799.     The  ApoUon,  9  W.  862 vi.  88. 

20.  The  66th  section  of  the  collection  act  of  1799,  (1   Stats,  at  Lai^, 
677,)  is  not  repealed  by  the  19th  section  of  the  tariff  act  of  1842,  (5  Stats 
at  Large,  565,)  nor  by  the  8th  section  of  the  tariff  act  of  1846,  (9  Stats, 
at  Large,  48.)      United  States  v.  Sixty^even  Packages  of  Dry  Goods,  17  H 

oO ....  XZI«  ooo. 
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81.  Repeals,  by  implication,  of  revenue  and  oolledion  laws,  not  favored.  3, 
22.  The  decision  in  the  next  preceding  case  again  affirmed.     Vmted  States 

V.  2Kne  Cases  of  Silk  Hats,  17  H.  97 xxi.  890. 

28.  The  decision  in  the  two  preceding  cases  affirmed*    UnUsd  States  v.  One 

Package  of  Merchandise,  17  H.  98 xxi.  890. 

24.  The  decision  in  the  three  preceding  cases  affirmed.  United  States  v. 
One  Case  of  Clocks,  17  H.  99 . . .  .xxL  891. 

25.  The.  4th  section  of  the  collection  act  of  1880,  (4  Stats,  at  Large,  410,) 
the  14th  section  of  the  tariff  act  of  1882,  (4  Stats,  at  Large,  598,)  and  the 
66th  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large^  677,)  explained. 
CUftan  v.  United  States,  4  H.  242. . .  .zvi.  89. 


2.  SBIZURSS  AND  PBOCBBPIWOS  THBRBOK,  AND  HBBXHT  Or  BTIDKROB. 

Admiraltt,  C.  a.  5 ;  Evidencb,  B. 

1.  What  probable  cause,  shown  by  the  prosecution,  changes  the  burden  of 
proof  under  the  71st  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large, 
67a)     Wood  v.  United  States,  16  P.  842 xiv.  886. 

2.  What  amounted  to  probable  cause  under  that  section.  CUfUm  v.  United 
States,  4  H.  242 xvi.  89. 

8.  The  court,  and  not  the  jury,  determines  whether  probable  cause  for  the 
proeecution  has  been  shown  under  that  section,  and  in  this  particular,  Taylor  v. 
The  United  States,  8  How.  211,  is  affirmed.  BuMey  v.  UniUd  States,  4  H. 
251 xvi.  98. 

4.  Circumstances  which  may  throw  the  ontts  probandi  on  the  claimants. 
Tt^lor  V.  United  States,  8  H.  197 xv.  882. 

5.  On  trial  of  an  information  for  a  forfeiture  of  goods,  on  account  of  a 
fimadulent  undervaluation,  the  United  States  may  give  in  evidence  the  return 
of  the  appraisements,  made  by  the  official  appraisers,  and  by  the  merchant 
appraisers  on  an  appeal  taken  by  the  claimant,  and  may  ask  experienced  per- 
sons what,  in  their  judgment,  the  goods  in  question  must  have  cost,  and  may 
introduce  invoices  of  other  importations  made  by  the  same  claimant,  and  may 
show  that  the  prices,  at  which  his  agent  had  sold  other  goods  for  him,  exceeded 
the  invoice  prices  more  than  one  hundred  and  twenty  per  centum.  Buckley  v. 
United  States,  4  H.  251 xvi.  98. 

6.  Though  a  superior  physical  force  is  not  necessary  to  make  a  seizure,  the 
party  in  possession  must  have  submitted  to  the  control  of  the  seizing  officer, 
otherwise  the  seizure  is  not  made.  l%e  Josef  a  Segunda,  10  W.  812. ..  .vi« 
414. 

6a.  If  a  seizure  be  voluntarily  abandoned,  it  becomes  a  nullity ;  it  must  be 
followed  yp  by  appropriate  proceedings  to  be  effectual  to  confer  rights  to  the 
property.    /J. 

7.  If  a  seizure,  by  a  collector,  for  a  violation  of  the  revenue  laws  of  the 
United  States  be  voluntarily  abandoned,  and  the  property  restored  before  the 
libel  or  information  be  filed  and  allowed,  the  district  court  has  not  jurisdiction 
of  the  cause.     The  Ann,  9  C.  289 iii.  856. 

8.  The  regularity  of  the  seizure  is  not  in  issue  upon  pleadings  addressed  to 
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the  merits ;  it  requires  a  plea  in  abatement  to  put  it  in  issue.    Ttxj^  v«  Umiitd 
States,  3  H.  197 xv.  382. 

9.  If  the  goyemment  institute  proceedings  to  enforce  a  forfeiture,  it  is  wholly 
immaterial  who  made  the  seizure,  or  whether  it  was  regular  or  not,  or  whether 
the  cause  assigned  for  seizing  is  the  same  for  which  a  condemnation  is  soug^ 
lb. 

10.  3  Wheat  246, 16  P.  342,  affirmed.    lb. 

11.  If  a  seizure  was  actually  made  and  continued,  the  United  States  have  a 
right  to  adopt  it,  and  proceed  for  a  good  cause  of  forfeiture,  though  that  cause 
was  unknown  to  the  original  seizors.  Wood  v.  United  Stateij  16  P.  842 .... 
xiv.  336. 

12.  The  seizing  officer  is  a  party  to  the  suit  in  ran,  under  the  government 
for  whom  he  acted.     Oelston  v.  JSoyt^  3  W.  246. . .  .iv.  211. 

13.  At  common  law,  any  person  may,  at  his  peril,  seize  for  a  forfeiture  to 
the  government.    lb, 

14  Any  citizen  may  seize  any  property  forfeited  to  the  use  of  the  govern- 
ment, either  by  the  munidpal  law,  or  as  prize  of  war,  in  order  to  enforce  the 
forfeiture ;  and  it  depends  tapou  the  government  whether  it  will  act  upon  tha 
seizure ;  if  it  proceeds  to  enforce  the  forfeiture  by  legal  process,  this  is  a  suf- 
ficient confirmation  of  the  seizure.     The  OaledanMm,  4  W.  100. . .  .iv.  356. 

15.  A  non-commissioned  cruiser  may  seize  for  the  benefit  of  the  govern- 
ment    Oarrington  v.  Merchants*  Inswanoe  Compamyj  8  P.  495 . . .  .xL  192. 

16.  It  is  not  a  bar  to  an  information  for  a  forfeiture  for  a  fraudulent  under- 
valuation, that  the  goods  had  been  regularly  entered,  appraised,  and  the  duties 
paid.     OlifUm  v.  United  States,  4  H.  242 xvi.  89. 

EviDENOB,  J.  2 ;  Insubanob,  F.  20 ;  JUBT,  A.  13. 


6.    REMEDIES  OF  OWNERS  OF  PROPERTY  SEIZED  OR  DETAINED 

1.  The  effect  of  the  2d  section  of  the  act  of  March  3,  1839,  (5  Stats,  at 
Large,  348,)  is,  that  an  action  cannot  be  maintained  against  a  collector  of 
customs  to  recover  back  money  illegally  exacted  by  him  as,  and  for,  daties. 
although  paid  under  protest.     Oary  v.  Ourtis^  8  H.  236. . .  .xv.  409. 

2.  Where  the  plaintiff,  through  a  clerk,  entered  goods  at  the  custom-boose 
as  cotton  goods,  and  made  the  usual  oath  that  the  entry  contained  a  just  and 
true  account  of  the  goods,  and  upon  the  faith  thereof  they  were  delivered  to 
him  by  the  collector  without  examination,  and  nine  months  after  the  duties 
were  paid,  the  plaintiff  gave  notice  to  the  collector  that  the  goods  were  silk 
hose,  not  subject  to  duty — jffeldy  that  the  mistake  of  fact,  if  any,  having  arisen 
from  the  culpable  negligence  of  the  plaintiff,  whereby  the  government  was  no 
longer  in  a  condition  to  ascertain  by  examination  the  character  of  the  goods,  the 
money  could  not  be  recovered  back.     Bend  v.  Bo^y  13  P.  263 ....  xiiL  142. 

3.  An  action  of  trespass  will  lie  for  the  seizure,  only  after  the  property  has 
been  restored  by  a  decree  of  the  proper  court  of  the  United  States,  and  a  cer- 
tificate of  probable  cause  refused.     Gelston  v.  Boytf  3  W.  246 . . .  .iv.  21 L 

4.  And  such  a  decree  is  conclusive  evidence  against  a  forfeiture.     lb, 

5.  The  importer  has  such  a  right  of  possession  as  a  general  owner,  thal^ 
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after  he  has  dulj  offered  to  enter  the  goods  and  pay  the  duties,  he  may  nudntain 
an  action  of  trespass  for  a  wrongful  taking  thereof.  Conard  v.  Pacific  Im* 
Co.  of  New  Tark,  6  P.  262 x.  110. 

6.  If  an  importer,  on  heing  refused  penmssion  to  enter  his  goods  at  their 
value  as  of  the  time  of  procurement,  and  to  avoid  the  penal  duty  provided  for 
by  the  8th  section  of  the  tariff  act  of  July  80, 1846,  (9  Stats,  at  Large,  48,) 
thereupon  adds  to  the  valuation  in  his  invoice,  under  protest,  and  pays  the  duty 
assessed  thereon,  he  may  maintain  an  action  to  recover  back  the  difference  be- 
tween the  duty  leviable  by  law  on  the  original,  and  the  increased  valuation. 
MaxweU  v.  Griswoldy  10  H.  242 xviii.  885. 

7.  A  protest,  made  before  duties  are  finally  adjusted  and  closed,  is  in  season, 
under  the  act  of  February  26, 1845,  (5  Stats,  at  Large,  727,)  although  moneys 
had  been  previously  advanced  on  account  of  the  duties.  MamicU  v.  BruMy  9 
H.  619.... xviii.  288. 


REVIEW. 
Bills  of  Rbvikw. 


REVIVOR. 

Eqihtt,  B.  e.;  Praoticb,  L  A.  8,  n.  B. 


REVOLT. 

CONBTITUTIOMAL  LAW,  A.  14,  15. 


RIVER. 

Public  Lands  of  United  States,  IL  1. 

1.  The  Ohio  River  being  a  public  navigable  stream,  of  right  should  remain 
free  and  unobstructed.  Pentuyloania  v.  WheeKng  and  BdmorU  Bridge  Camr 
pcmy,  18  H.  518 zix.  621. 

2.  By  the  laws  of  Pennsylvania,  the  Delaware  is  a  public  navigable  river, 
held  by  Pennsylvania  and  New  Jersey  in  trust  fi>r  the  public  use ;  riparian 
owners  have  no  title  to  the  river,  or  any  right  to  obstruct  or  divert  its  waters, 
except  by  license  from  the  State ;  and  it  was  held  in  this  case  that  the  license 
of  the  plaintiffs  was  subject  to  the  power  of  the  State  to  divert  the  water  for 
public  improvements.  Bundle  v.  Delaware  and  Baritan  Canal  Company^  14 
H«  80 ....  xz.  48. 

3.  The  words  ^  the  source  of  the  most  southern  branch  of  the  Oconee  River, 
including  all  the  waters  of  the  same,"  refer  to  the  source  of  the  main  stream, 
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and  not  to  the  souroe  of  an  inconsiderable,  riyulet    J^atterson  y.  Jenkij  2  F. 
2l6....viii.  92. 

Public  Lands  of  States,  A*  68. 


RULES  OF  COURT. 

COUBTB  OF  THE  UnITKD   StATBS,  B.  Ix  6. 


SALES. 

CoNTBAOT,  C.  I ;  Damages  ;  Fraud,  B.  ;  Yendob  Ain>  Pubohasbb. 
A    WHAT  IS,  AND  WHEN  PROPERTY  PASSES,  468. 

B.  WARRANTY,  AND  CONSEQUENCES  OP  BREACH,  470. 

C.  STATUTE  OF  FRAUDS,  470. 

D.  STOPPAGE  IN  TRANSITU,  470. 

E.  JUDICIAL  SALES,  471. 


A    WHAT  IS,  AND  WHEN  PROPERTY  PASSEa 

Admibaltt,  a  1. 

1.  If  a  commission  merchant,  in  the  usual  course  of  business,  makes  ad- 
vances to  the  owner  of  merchandise,  stored  in  a  distant  dij^  and  receive  from 
such  owner,  as  security,  the  warehouse  certificate  for  the  propertj,  and  an  order 
thereon  to  deliver  the  property  to  himself,  the  legal  title  passes  to  the  commis- 
sion merchant  as  security  for  his  advances,  and  the  goods  cannot  be  attached 
and  taken  possession  of  as  the  property  of  the  former  owner,  who  has  only  an 
equitable  interest  therein,  though  neither  the  warehouseman  nor  the  attaching 
creditor  has  notice  of  such  transfer.  Gibson  v.  Stevens,  8  H«  d84....XYiL 
681. 

2.  If  a  consignor  take  from  the  carrier  an  obligation  to  deliver  the  goods  "to 
A  for  the  use  of  B,"  the  purpose  being  to  secure  a  debt  due  from  the  consigDor 
to  B,  the  assent  of  the  latter  will  be  jo'esumed,  and  the  property  passes  at  once 
to  B,  and  cannot  be  attached  for  a  debt  of  the  oonaignor.  Orove  v.  Brien,  8 
H.429....zviL6i8. 

8.  If  the  consignor  is  the  sole  owner  of  the  goods^  he  may  pass  the  title  to 
them  by  a  bill  of  sale,  good  as  against  all  persons  save  a  bond  fidjs  indorsee  of 
the  bill  of  lading;  and  if  such  assignment  be  made  of  an  outward  cargo,  the 
title  attaches  to  its  proceeds  sent  home.  Canard  v.  AtktnHe  Ins.  Oa.  of  New 
Tark,  1  P.  886 vii.  687. 

4  An  article,  purchased  in  general  terms  from  among  many  of  the  same 
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description,  if  afterwards  selected  and  set  apart  with  the  assent  of  the  parties 
as  the  thing  purchased,  is  as  completely  sold  as  if  it  had  been  selected  and  des- 
ignated at  the  time  the  contract  was  made.  Than^san  v.  Grajfy  1  W.  75  • . , . 
iiL471. 

5.  A  contract  of  sale,  approved  security  for  Ihe  purchase-money  to  be  given 
on  delivery,  and  in  the  mean  time  the  article  to  remain  in  possession  of  the 
vendors,  passes  the  property,  unless  there  is  some  stipulation  which  controls  its 
l^;al  effect    3, 

6.  An  agent  abroad,  who  purchases  in  pursuance  of  orders,  may  vest  the 
property  immediately  in  his  principal,  by  purchasing  on  his  exclusive  credit,  or 
making  an  absolute  appropriation  of  the  property  to  him.  The  St.  Joze  AdianOy 
1  W.  208....iii.  523. 

7.  But  if  he  intends  to  execute  the  order  by  his  own  goods,  or  goods  pur- 
chased on  his  own  credit,  and  thus  made  his  own,  and  consigns  them  to  his  own 
house,  to  be  delivered  to  the  principal  when  certain  Conditions  are  complied 
with,  the  property  is  not  devested  from  the  agent,  and  is  at  his  risk.    i& 

8.  Goods,  shipped  by  a  British  to  an  American  house,  (partly  in  conformity 
with  orders,  and  partly  without  orders,)  who  had  an  option  to  accept  or  reject 
the  whole  invoice  in  a  limited  time,  remain  the  property  of  the  shippers  until 
the  election  be  made  to  accept  them.     The  Frctnces,  8  C.  354. . .  .iiL  172. 

9.  If  the  shipper  of  goods  send  with  them  an  offer,  in  writing,  to  the  con- 
signee, to  become  jointly  interested  in  the  consignment,  until  the  offer  is  accepted, 
the  consignor  is  the  sole  owner.     The  VentUy  8  C.  253 . . .  .iii.  116. 

10.  Where  goods  were  shipped  in  the  enemy's  country,  in  pursuance  of 
orders  from  this  country  received  before  the  declaration  of  war,  but  previous  to 
the  execution  of  the  orders,  the  shippers  became  embarrassed,  and  assigned  the 
goods  to  certain  bankers  to  secure  advances  made  by  them,  with  a  request  to 
the  consignees  to  remit  the  amount  to  them,  (the  bankers,)  and  they  also  re- 
peated the  same  request,  the  invoice  being  for  account  and  risk  of  the  con- 
signees, but  stating  the  goods  to  be  then  the  property  of  the  bankers ;  it  was 
held,  that  the  goods  having  been  purchased  and  shipped  in  pursuance  of  orders 
from  the  consignees,  the  property  was  originalljl  vested  in  them,  and  was  not 
devested  by  the  intermediate  assignment,  which  was  merely  intended  to  trans- 
fer the  right  to  the  debt  due  fh)m  the  consignees,  and  the  lien  of  the  shippers 
on  the  goods.     The  Mary  amd  Susany  1  W.  25 ...  .iii.  452. 

11.  Under  article  1905  of  the  code  of  Louisiana,  if  a  written  mepiorandum 
of  a  sale  be  made,  and  an  order  by  the  vendee  to  the  vendor  to  deliver  the 
article  sold  to  a  third  person,  be  indorsed  on  such  memorandum,  and  presented 
to  the  vendor,  this  is  a  demand  in  writing,  and  satisfies  the  requirement  of  that 
article.    Barroto  v.  JSeahy  9  H.  366 ....  xviii.  178. 

12.  A  tortious  possessor  under  an  illegal  capture  cannot  make  a  valid  title  by 
a  sale.     The  Fannyy  9  W.  658. . . . vL  224. 

13.  But  a  purchaser  in  good  &ith  under  such  a  sale,  is  entitled  to  be  reim- 
bursed for  freight  paid  on  the  goods,  and  an  innocent  carrier  of  them  also  has  a 
right  to  freight    lb. 

Captitbb,  F.  18-16^  18, 19. 
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B.    WASBANTY,  AND  CONSEQUENCES  OF  BBEACH. 

1.  Breach  of  warranty,  without  an  offer  to  return  the  property  and  resciiid 
the  contract,  is  not  a  defence  to  an  action  on  a  note  given  for  the  price  of  a 
chattel.     Thornton  v.  WynUj  12  W.  183 vii.  108. 

2.  A  breach  of  warranty  of  title  to  personalQr,  without  an  eviction,  is  not  a 
defence  to  an  action  for  the  price.     Randon  y.  Toby^  11  H.  498 . . .  .xviiL  694. 

S.  Upon  a  sale  by  the  marshal,  under  an  order  of  court,  no  warranty  is  im* 
plied.     The  Monte  AOegre,  9  W.  616 vi.  218. 

4.  Neither  the  marshal,  nor  his  agent,  the  auctioneer,  has,  as  sncli,  any 
authority  to  warrant  the  article  sold.    3. 

5.  Upon  an  admiralty  proceeding,  in  rem,  where  the  proceeds  of  the  sale  are 
brought  into  court,  they  are  not  liable  to  make  good  a  loss'  sustained  by  the 
purchaser,  merely  in  cpnsequence  of  a  defect  in  the  article  sold.    i& 


C.    STATUTE  OP  FBAUDS. 

1.  E.  B.  C,  having  an  interest  in  a  cargo  at  sea,  agreed  with  J.  W.  for  the 
sale  of  it ;  and  J.  W.  signed  the  following  agreement  in  writing :  ^  J.  W.  agrees 
to  purchase  the  share  of  E.  B.  C,  in  the  cargo  of  the  ship  Aristides,  W.  P.  Z., 
supercargo,  say  at  $2,522.88,  at  fifteen  per  cent,  advance  on  said  amount,  pay- 
able at  &ve  months  from  this  date,  and  to  give  a  note  or  notes  for  the  8aiiie» 
with  an  approved  indorser."  In  compliance  with  this  agreement,  J.  W.  gave 
his  notes  for  the  sum  mentioned,  and  in  an  action  upon  the  notes,  the  want  of  a 
legal  consideration,  under  the  statute  of  frauds,  being  set  up  as  a  defence,  on  the 
ground  of  the  defect  of  mutuality  in  the  written  contract ;  the  court  below  left 
it  to  the  jury  to  infer  fix>m  the  evidence  an  actual  performance  of  the  agreement, 
the  jury  found  a  verdict  for  the  plaintiff,  and  the  court  below  rendered  jndg* 
ment  thereon.  The  judgment  was  affirmed  by  this  court.  Weightman  v.  Oaid- 
weUf  4  W.  85 iv.  852. 

2.  The  following  memorandum  of  a  contract  of  sale  of  merchandise,  aoocxn- 
panied  by  extraneous  evidence  explanatory  of  its  terms,  was  held  sufficient 
under  the  statute  of  frauds :  <<  September  19,  W.  W.  Goddard,  12  mos.  dOO 
bales  S.  F.  drills,  7^ ;  100  cases  blues  do.  8f .  Credit  to  oonunence  when 
ship  sails ;  not  after  December  1, — delivered  free  of  charge  for  truckage*  The 
blues,  if  color  satisfactory  to  purchaser. 

(Signed,)  R.  M.  M. 

W.  W.  G.- 
Sabnon  Falls  Meatufaeiuring  Oompanjf  v.  Goddard,  14  EL  446. . .  .xx.  276. 

D.    STOPPAGE  IN  TRANSITU. 

Where  goods  are  sent  upon  the  account  and  risk  of  the  shipper,  the  delivery 
to  the  master  is  a  delivery  to  him  as  agent  of  the  shipper,  not  of  the  consignee ; 
and  it  is  competent  for  the  consignor,  at  any  time  before  actual  deliveiy  to  the 
consignee,  to  countermand  it,  and  thus  to  prevent  the  consignee's  lien  from 
attaching.     The  Frances,  8  C.  418 iii.  200. 
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£.    JUDICIAL  SALES. 

1.  A  trustee,  appointed  by  the  chancellor  of  Maryland  to  sell  one  parcel  of 
land,  sold  that,  and  subsequently  sold  another  parcel,  which  was  not  embraced 
in  the  decree,  and  reported  the  latter  sale  to  the  court,  and  it  was  confirmed. 
HM^  that  there  was  no  authority  to  make  the  sale,  and  that  the  order  of  con- 
firmation did  not  render  it  valid.  Shriver^s  Lessee  v.  Ljfmih  2  H.  4d . . . .  xy. 
25. 

2  In  Louisiana,  a  creditor  cannot  treat  a  judicial  sale  as  void,  and  levy  his 
execution  on  the  property  as  still  belonging  to  the  vendor,  though  the  sale  was 
made  in  fraud  of  his  rights  ;  he  must  institute  some  proper  direct  judicial  pro- 
ceedings to  set  aside  the  sale.     Ford  v«  Douglas,  6  H.  143 . . .  .xvi.  341. 

3.  Where  a  creditor  levied  his  execution  on  property  which  had  belonged  to 
his  debtor,  after  a  judicial  sale,  and,  in  his  answer  to  a  bill  for  an  injunction,  set 
up  that  the  sale  was  fraudulent,  it  was  held  that  this  answer  was  insufficient  in 
Louisiana ;  but  that  he  should  have  leave  to  file  a  cross-bill,  impeaching  the 
sale.    lb. 

4.  A  decree  of  sale,  in  a  suit  to  foreclose  a  mortgage,  in  which  known  cestuis 
que  trust  are  not  joined,  the  only  defendant  being  the  trustee  who  made  the 
mortgage  on  account  of  the  known  cestuis  que  trust,  does  not  bind  the  title  of  the 
latter.     OUver  v.  Piatt,  3  H.  333 xv.  479. 

5.  By  the  law  of  Louisiana,  which,  having  been  adopted  by  a  rule  of  court, 
governed  the  sale  in  this  case,  made  by  the  marshal,  if  movable  property  was 
sold  without  an  appraisement,  at  the  first  bidding,  the  sale  was  void.  Collier  v. 
Stanbrough,  6  H.  14. . .  .xvi.  585. 
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A.  PARTIES  ENTITLED  TO  BE  SALVORS  AND  TO  PARTICIPATE  IN 

THE  COMPENSATION. 

1.  A  pilot,  while  acting  in  tlie  line  of  his  strict  duty,  cannot  entitle  himself  to 
salvage.     Hohart  v.  Drogan,  10  P.  108 ....  xii.  34. 

2.  But  if  he  performs  salvage  services,  after  his  relation  to  the  vessel  has 
ended,  he  Is  not  disabled  from  claiming  salvage  by  his  occupation,  nor  by  the 
fiict  that  he  had  acted  as  pilot  of  the  salved  ship.    /i. 
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8.  The  share  of  an  apprentice  belongs  to  him  and  not  to  his  master.  JKnoii 
V.  ^ip  Blatreau,  2  C.  440. . .  .i.  479. 

4.  A  mariner  of  the  vessel  saved,  left  on  board  when  she  was  deserted  by  her 
officers  and  crew,  and  who  aided  in  the  salvage  service,  is  entitled  to  a  shaie  of 
the  compensation.    lb, 

5.  An  agreement  of  oonsortship,  made  by  the  masters  of  two  vessels  em- 
ployed in  the  business  of  salvage,  must  be  deemed  to  be  made  by  the  masten 
in  behalf  of  the  owners  and  crew,  as  well  as  themselves,  and  in  the  absence  of 
a  stipulation  to  that  effect,  is  not  dissolved  by  a  change  of  one  of  the  masters. 
Andrews  v.  Wall,  3  H.  568 xv.  555. 

6.  The  answer  to  a  libel  is  not  evidence  of  a  stipuhttion  to  that  effect    H. 

7.  The  admiralty  has  jurisdiction  over  such  a  contract  of  oonsortship,  as  a 
maritime  contract.    Ib» 


B.    WHAT  IS  A  SALVAGE  SERVICE.    (Jubisdiction,  C.  2.) 

A  donation  on  the  high  seas,  by  a  captor  to  a  neutral,  does  not  exempt 
the  property  from  recapture,  and  the  donee,  who  brings  it  into  a  port  of 
his  own  country,  must  be  treated  as  a  salvor.  The  Adveniwey  8  C.  221 .... 
ill.  100. 


C.    SALVAGE  ON  BECAPTUilE.    (Juikuibnts,  &c  B.  2.) 

1.  The  salvage,  act  of  March  3,  1801,  (2  Stats,  at  Large,  16,)  allows,  as 
salvage,  one  sixth  part  of  the  value  of  cargo,  both  of  armed  and  unarmed  ves- 
sels recaptured.     Schooner  Adeline  and  Cargo,  9  C.  244. . .  .iii.  350. 

2.  In  recaptures  of  property  of  friends,  the  rule  of  reciprocity  is  followed, 
and  as  France  awards  to  recaptors  the  entire  property  of  friends,  recaptured 
after  twenty-four  hours'  possession  by  the  enemy,  that  rule  must  be  i4>plied  to 
French  property.    lb. 

3.  The  right  to  salvage  on  recapture  is  recognized  and  regulated,  not  created, 
by  acts  of  congress.     Talbot  v.  Seeman,  1  G.  1 . . .  .i.  331. 

4.  Neutral  property  is  generally  to  be  restored  without  salvage,  but  if  the 
recapture  is  lawful,  and  a  meritorious  service  is  rendered,  by  relieving  it  from 
real  and  imminent  danger  of  condemnation,  salvage  is  due.    3. 

5.  Its  amount,  not  being  regulated  by  any  positive  law,  must  be  reasonable 
in  reference  to  the  peril  from  which  the  property  was  relieved,  and  the  danj^ 
incurred  in  relieving  it    One  sixth  of  the  net  value  awarded.    Jb* 

6.  Under  ike  7th  section  of  the  act  of  March  2,  1799,  (1  Stats,  at  Large, 
716,)  France  was  to  be  deemed  an  enemy  of  the  United  States  in  March,  1799, 
and  a  French  privateer  having  captured  an  American  vessel,  a  poblie  anned 
vessel  of  the  United  States  was  entitled  to  salvage  on  recapture.  Bae  v.  2?ft^ 
4D.  37....i.  322. 


D.    AMOUNT  OP  COMPENSATION  AND  ITS  PORPBITURB. 
1.  In  a  case  of  civil  salvage,  where  the  amount  of  salvage  is  discretioDary, 
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appeals  should  not  be  encouraged  upon  the  ground  of  minute  distinctions  of 
merit ;  nor  will  the  court  reverse  the  decision  of  an  inferior  court,  unless  it 
manifestly  appears  that  some  important  error  has  been  committed.  The  Sibjflf 
4  W.  98 iv.  855. 

2.  It  is  against  sound  policy  and  public  convenience  to  encourage  appeals  in 
such  matters  of  discretion,  as  the  amount  allowed  for  salvage.  Hohart  v.  Dro* 
gan,  10  F.  108 zii  84. 

8.  Fifty  per  centum  of  the  gross  value  <^  goods  saved  from  a  derelict  vessel 
in  Delaware  Bay,  allowed  for  salvage.  Peisch  v.  Ware.  United  States  v. 
Cargo  of  Ship  Favowite^  4  C.  847 . . . .  ii.  182. 

Am  Salvage.  Two  fifths  allowed ;  one  third  of  the  salvage  compensation 
awarded  to  the  owners  of  the  saving  vessel  and  cargo.  Mason  v.  Ship  Ekd- 
reau,2  C.  240 . . . .  i.  479. 

5.  Forfeiture  of  the  share  of  the  master  of  the  saving  vessel  decreed  on  ac- 
count of  embezzlement     lb. 

6.  If  salvors  collude  with  the  master  to  defraud  the  owners,  by  means  of  an 
arbitration,  they  forfeit  all  their  rights,  and  a  court  of  admiralty  has  jurisdio- 
don  to  reach  and  restore  the  property  awarded.  Houseman  v*  Cargo  of  the 
Schooner  North  Carolina,  15  P.  40 ... .  xiv.  15. 

7.  Spoliation,  smuggling,  and  even  gross  neglect,  may  cause  a  forfeiture  of 
the  right  to  salvage  compensation.     The  BeUo  Oorrunes,  6  W,  152 ....  v.  44. 


E.    OTHER  MATTERS. 

The  demand  of  the  ship-owners,  for  freight  and  general  average,  in  a  case 
where  property  is  libelled  for  salvage,  is  to  be  pursued  against  that  portion  of 
the  proceeds  of  the  cargo  which  is  adjudged  to  the  owners  of  the  goods,  by  a 
direct  libel  or  petition ;  and  not  by  a  claim  interposed  in  a  salvage  cause.  The 
A'^4  4  W.  98....iv.  855. 


SEA. 
Fisheries;  High  Seas;  Navioable  Waters;  States,  G.  1,  2. 

1.  The  title  of  the  city  of  Boston  to  a  part  of  the  shore  of  the  sea,  within 
its  limits,  examined.     Oitjf  of  Boston  v.  Leeraw,  17  H.  426. .  •  .xxL  590. 

2.  Though  the  proprietor  of  the  shore,  in  Massachusetts,  may  build  thereon, 
and  thus  exdnd'e  the  public  from  its  use  for  navigation  when  covered  by  the 
tide,  until  he  does  so  the  public  may  lawfully  so  use  it,  such  use  is  not  adverse, 
and  lays  no  foundation  for  a  presumption  of  a  dedication  of  the  land  to  that 
use.    lb, 

8.  Martin  v.  Waddell,  16  Pet  867,  affirmed  and  applied  to  a  case  where  a 
part  of  the  shore  of  New  Jersey  had  been  filled  up  and  reclaimed,  under  a 
grant  from  the  legislature  of  that  State.     Den  v.  Jerseg  OonqHxny,  15  H.  426 

.  687. 

40* 
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SEISIN  AND   DISSEISIN. 

A  WHAT  IT  IS,  AND  HOW  WORKED  OR  GAINED,  474. 

B.  EXTENT  OF,  475. 

C.  ELECTION  AS  TO,  476. 

D.  EFFECT  OF,  476. 


A    WHAT  IT  IS,  AND  HOW  WORKED  OR  GAINED. 

1.  An  entiy  under  a  deed  from  a  tax  collector,  and  possession  of  llie  land 
described  in  the  deed,  is  sufficient  evidence  of  an  adverse  seisin  under  a  staUite 
of  limitations.    PUhw  v.  Roberts^  18  H.  472. . .  .zix.  597. 

2.  One  tenant  in  common  maj  oust  bis  co-tenant,  and  hold  in  severaHy;  bat 
a  silent  possession,  unaccompanied  with  any  act  amounting  to  an  ouster,  or  giv- 
ing notice  to  the  co-tenant  that  his  possession  is  adverse,  cannot  be  construed 
into  an  adverse  possession.     MOlung  v.  Ron^  5  W.  116. . .  .iv.  582. 

3.  If  land  has  been  occupied  and  cultivated  in  such  manner  as  the  ownen 
of  %uch  land  are  accustomed  to  occupy  and  cultivate  it,  the  possession  is  ad- 
verse, and  the  statute  of  limitations  runs.  Rted  v.  Proprieian  of  Laeh  and 
Oanab,  8  H.  274 ... .  xvii.  585. 

4.  If  a  widow,  by  mistake,  receives  to  her  sole  use,  rents  which  belong 
jointly  to  herself  and  her  children,  this  does  not  oust  the  children.     lb. 

5.  When  the  holder  of  an  inchoate  title  to  land  being  in  possession  conveya 
the  land  by  deed,  and  afterwards  obtains  a  perfect  title,  his  seisin  comes  at 
once  to  his  grantee.     Barr  v.  Ghrata^s  HeirSy  4  W.  218 . . .  .iv.  376. 

6.  If  a  purchaser  of  part  of  a  tract,  not  severed,  enters  under  his  eqaitabk 
title  upon  the  whole  tract,  the  possession,  being  under  the  legal  title,  its  holder 
is  entitled  to  the  benefit  of  it,  and  has  an  actual  seisin.    Ih, 

7.  An  indosure  is  not  indispensable  to  constitute  possession ;  it  is  one  of  the 
acts  from  which  an  intention  to  assert  ownership  and  ezerdse  possession  maj 
be  inferred.     EBicoU  v.  P«wi  10  P.  412 xii.  179. 

8.  A  fence,  building,  or  other  improvement,  is  not  essential  to  constitute  ao 
adverse  possession  ;  acts  of  ownership,  under  a  claim  of  right  visible  and  noto* 
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rions,  are  sufficient  to  authorise  the  jury  to  find  sach  poeseesion ;  and  the  na- 
ture of  these  acts  of  ownership  much  depend  on  the  uses  of  which  the  land  was 
capable.    Bwing  v.  Burnet^  11  P.  41 . . .  .xii.  828. 

9.  A  valuable  sand  bank  being  exclusivelj  and  notoriouslj  used  bj  the  de» 
fendant,  who  sold  the  sand  and  used  it,  this  being  the  use  to  which  the  true 
owner  of  the  land  would  naturally  apply  it,  meets  all  the  requisites  of  a  legal 
adverse  possession.    /&. 

10.  The  uninterrupted  payment  of  taxes  on  the  land,  for  more  than  twenty- 
four  successive  years,  is  powerful  evidence  of  a  daim  of  right  to  it    Ih. 


B.    EXTENT  OF. 

1.  An  actual  entry  upon  part,  under  title,  gives  a  constructive  seisin  of  the 
whole  tract  to  which  the  title  extends.  Barr  v.  Orata^B  ffeirsj  4  W.  218.  • .  • 
iv.  876. 

2.  But  not  if  any  part  was  in  the  actual  possession  of  one  having  better 
title.    Jb. 

8.  In  such  case,  the  seisin  of  him  having  the  better  title  extends  to  all  not 
actually  occupied  by  the  other.    Ih, 

4.  An  entry  without  title  works  a  disseisin  of  only  so  much  as  is  actually 
occupied.     lb, 

5.  If  the  entry  was  without  color  of  title,  his  seisin  is  bounded  by  his  actual 
occupancy ;  if  under  a  deed,  or  title,  his  seisin  extends  as  far  as  his  deed,  or 
title,  if  the  true  owner  was  not  in  the  actual  possession  of  any  part  of  the  land ; 
if  he  was,  his  constructive  possession  covers  all  of  which  the  disseisor  had  not 
actual  possession.     Okark^s  Lessee  v.  Courtneyj  5  P.  819. .  •  .ix.  866. 

6.  An  entry  under  a  deed  gives  possession  of  all  vacant  land  described  in 
the  deed.    MicoU  v.  Pearl,  10  P.  412 xii.  179. 

7.  A  possession  under  a  junior  patent,  which  interferes  with  a  senior  patent, 
the  lands  being  wholly  unoccupied  by  any  one  claiming  under  the  latter,  ex- 
tends  by  construction  to  the  whole  tract  #  SicarcPs  Lessee  v.  Davis  ;  Same  v. 
CbetZ,6P.  124 X.  59. 

8.  K  one  enter  having  title,  his  seisin  extends  as  fiir  as  his  title,  and  is  not 
limited  to  the  part  actually  occupied  by  hiuL  It  extends  to  what  is  in  the  ad- 
verse seisin  of  the  tenant  on  whom  he  enters,  and  to  all  vacant  land  within  his 
title,  but  not  to  land  of  which  other  tenants  are  seized.  Green  v.  Liter j  8  C. 
229....iii.  104. 

9.  K  the  true  owner  be  in  possession  of  a  part  of  the  land  granted  to  him,  he 
has  constructive  possession  of  the  residue,  except  so  &r  as  the  actual  possession 
of  a  wrongdoer  extends.    Mmi  v.  WidcUffe^  2  P.  201. . .  .viiL  85. 


C.    ELECTION  AS  TO. 

1.  Though  a  mere  trespasser  cannot  qualify  his  own  wrong,  and  the  owner 
may  elect  to  consider  himself  disseised,  yet  if  a  wrongdoer  asserts  that  he  ousted 
Uie  owner,  he  must  prove  it,  and  show  something  nunne  than  a  mere  trespass. 
CRoMs  Lessee  v.  Ocurtneyj  5  P.  819 ix.  866. 
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2.  An  entry  is  an  ouster,  or  not,  according  to  the  intent  with  iHudi  the  artii 
done,  when  the  wrongdoer  dainui  the  benefit  of  it ;  if  made  under  chum  or  cedar 
of  right,  it  is  an  ouster,  otherwise  it  is  a  trespass  only.  Swing  ▼•  Bumely  II  P. 
41.«..xii.82d. 

D.    EFFECT  OF. 
LnaTATiONB,  A 

1.  Under  the  act  of  assembly  of  Kentucky,  of  1798,  entitled,  ^  An  act  am- 
ceming  champerty  and  maintenance,"  a  deed  will  pass  the  title  to  lands,  not- 
withstanding an  adverse  possession.  Walden  v.  Grata^s  JleirSy  1  W.  292.... 
iiL  556. 

2.  Though  a  purchaser  derives  title  from  the  vendor,  his  entry  and  poseesakm, 
being  for  himseJ^  oasts  the  vendor.  Society  for  As  PropagaJti<m  of  the  Gotfd, 
Sfc.  V.  Town  ofPawletj  4  P.  480 ix.  160. 

d.  An  heir  may  enter  and  claim  by  title  other  than  that  of  his  ancestor,  and 
thus  by  adverse  possession  acquire  a  title  valid  as  against  co-heirs  and  credi- 
tors.   RicardY.  WilUama,  7  W.  59. . .  .v.  221. 

4.  One  who  takes  a  deed  of  land  from  a  third  person,  places  it  upon  record, 
takes  the  profits  of  the  land,  and  sells  parts  of  it,  has  a  sufficient  adverse  seisin 
to  set  up  the  statute  of  limitation,  as  against  his  children,  whose  guardian  Ite 
was,  and  who  claimed  in  right  of  their  mother,  once  the  lawful  owner  of  the 
land.    Mfreer's  Leme  v.  Selden,  1  H.  87. ..  .xiv.  49L 
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States,  A ;  Receivers  of  Public  Money,  C.  2. 

A  BETWEEN  WHAT  PAKTIES,  476. 

B.  IN  WHAT  ACTIONS,  AND  THE  EFFECT  THEBEOF,  477. 

a  WHAT  MAY  BE  SET-OFF,  477. 

D.  WHEN  EQUITY  WILL  GRANT  THIS  RELIEF,  477. 

A.    BETWEEN  WHAT  PARTIE& 

1.  In  an  acdon  in  Virginia  by  the  assignee  of  a  negotiable  promisaoiy  note 
against  the  maker,  the  latter  maj  set  off  a  negotiable  note  of  the  assignor  wUeh 
he  held  at  the  time  of  receiving  notice  of  the  assignment  of  hia  own  note,  al- 
though the  note  thus  set  off  was  not  due  at  the  time  of  the  notice,  bat  became 
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dae  before  the  note  upon  which  the  suit  was  brought     Stewart  v.  Andersorij  6 
C.  203....ii.  871.  ♦ 

2.  If  the  United  States  bring  an  action  for  money  had  and  received  against 
one  who  has  a  legal  daim  for  services  rendered,  he  maj  set  off  this  daim. 
United  States  v.  Ringgold^  8  P.  150. . .  .xi.  58. 

3.  Bj  making  a  note  payable  at  a  bank,  the  maker  waives  his  right  to  of&et 
a  claim  against  the  payee,  in  an  action  by  the  bank.  MomdeviJle  v.  Union  Bank 
of  Georgetown^  9  C.  9 . . .  .iiL  288. 

B.    IN  WHAT  ACTIONS,  AND  THE  EFFECT  THEREOF. 

In  Pennsylvania,  if  a  verdict  is  rendered  for  the  defendant,  and  a  sum  found 
due  to  him  by  reason  of  his  setroff,  the  judgment  is  not  qtwd  recuperet^  but  that 
he  go  without  day ;  the  finding  by  the  jury  of  the  sum  due,  is  only  the  foundar 
tion  for  a  scire  facias  ;  and  where  the  United  States  \&  plaintiff,  no  scire  facias 
can  issue,  and  no  judgment  can  be  rendered  for  the  balance.  Seeside  v.  Walker, 
llH.272....xviiL628. 

Sttpra,  A.  2. 

C.    WHAT  MAY  BE  SET-OFF. 

If  three  joint  owners  of  a  cargo  employ  the  master  of  the  ship  to  sell  it  for 
them,  and  he  a^rwards  become  interested  in  the  share  of  one  of  the  joint 
owners,  he  cannot,  in  an  action  brought  against  him  by  the  three  joint  owners 
to  recover  the  amount  of  sales,  set  off  his  share  of  that  amount.  Toung  v. 
Black,  7  C.  5B6 ...  .il  eB9. 

D.    WHEN  EQUITY  WILL  GRANT  THIS  RELIEF. 

1.  Where  an  agent  effected  two  policies  of  insurance,  and  gave  his  own  note 
for  the  premium,  in  an  action  on  one  policy,  the  underwriters  may  set-off  the 
amount  of  the  premium  on  the  other  policy,  and  having  been  prevented  by  an 
injunction  £rom  doing  so,  equity  will  compel  the  principal  to  allow  the  amount 
to  be  deducted  from  the  judgment  Leeds  v.  Marine  Ins.  Co.  6  W.  565 .... 
V.  165. 

2.  A  court  of  equity  will  not  interfere  to  enforce  a  set-ofi^  if  the  complainant 
oonld  have  made  it  in  an  action  at  law,  and  voluntarily  waived  it  there.     Bend' 

V.  Btnckletfy  17  H.  448 xxi.  601. 

Equity,  A.  16-18. 
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C.  PART-OWNERS,  480. 

D.  BILLS  OF  LAbiNG  AND  CHARTER-PARTIES,  AND  THE  RIGHTS 

AND  LIABILITIES  ARISING  THEREFROM,  480. 

E.  MASTER,  481. 

F.  MARINERS,  482. 
a  BARRATRY,  482. 
H  FREIGHT,  483. 

L    REPAIRS  AND  SUPPUES,  483. 


A.    REGISTRATION  AND  ENROLMENT. 

1.  The  provisions  of  the  27th  section  of  the  registry  act  of  1792,  (1  Stats, 
at  Large,  298,)  apply  as  well  to  vessels  which  have  not  been  previously  r^s- 
tered,  as  to  those  to  which  registers  have  been  previously  granted.  H^ 
Neptune,  8  W.  601 iv.  809. 

2.  Libel  under  this  section  for  the  fraudulent  use  by  a  vessel  of  a  certificate 
of  registry,  to  the  benefit  of  which  she  was  not  entitled.  Yessel  forfeited. 
Ih. 

8.  Under  the  act  of  December  81,  1792,  §  4,  (1  Stats,  at  Lai^e,  289,)  the 
absolute  property  in  a  vessel  does  not  vest  in  the  United  States  on  the  taking 
of  the  false  oath.  Some  act  must  be  done  manifesting  the  intention  of  the 
government  to  take  the  vessel  and  not  its  value.  United  States  v.  Grundy  3 
C.  888.... i.  599. 

4.  If  the  government  elects  to  take  the  value,  it  can  be  recovered  only  in  an 
action  against  the  person  who  committed  the  offence,  and  the  facts  most  be 
specially  declared  on.    3, 

5.  Under  the  27th  section  of  the  registry  act,  of  December  81, 1792,  (1  Stats, 
at  Large,  298,)  circumstances  of  suspicion  sufficient,  in  the  judgment  of  tbe  eourtf 
to  call  for  explanation  being  shown,  and  the  claimant  having  it  in  his  power,  by 
the  production  of  documents,  to  make  a  dear  case  either  for  the  govenunent  or 
himself,  and  refusing  to  produce  those  documents,  the  vessel  was  condemned. 
The  Luminary,  8  W.  407 v.  461. 

6.  A  transfer  of  a  registered  vessel  of  the  United  States  to  a  foreign  sab- 
ject,  in  a  foreign  port,  for  the  purpose  of  evading  the  revenue  laws  of  the  ibf^ 
eign  country,  with  an  understanding  that  it  is  to  be  afterwards  reeonvejed 
to  the  former  owner,  works  a  forfeiture  of  the  vessel,  under  the  16th  section  of 
the  ship-registry  act,  of  the  8l8t  of  December,  1792,  (1  Stats,  at  Large,  295,) 
unless  the  transfer  is  made  known  in  the  manner  prescribed  by  the  7th  sectioii 
of  the  act     The  Mwrgaret,  9  W.  421 vi.  116. 

7.  The  proviso  in  the  16th  section  of  the  ship-registry  act,  being  by  way  of 
exception  from  the  enacting  clause,,  need  not  be  taken  notice  of  in  a  libd  brought 
to  enforce  the  forfeiture.  Ih* 

8.  It  is  matter  of  defence  to  be  set  up  by  the  party  in  his  dium.  A 
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9.  The  proviso  applies  onlj  to  the  case  of  a  part-owner,  and  not  to  a  sole 
owner  of  the  ship.  Ib> 

10.  The  trial,  in  such  a  case,  is  to  be  by  the  coart,  and  not  bj  a  jury,  in  seiz* 
ures  on  waters  navigable  from  the  sea  bj  vessels  of  ten  tons  burden  and  up- 
wards.   Jb, 

11.  A  regbtered  vessel  which  continues  to  use  its  register,  after  a  transfer 
under  the  above  circumstances,  is  liable  to  forfeiture  under  the  27th  section  of 
the  act,  as  using  a  register  without  being  actually  entitled  to  the  benefit  thereof. 
3. 

12.  Under  the  act  of  December  81, 1792,  §  4,  (1  Stats,  at  Large,  289,)  if 
the  oath  describe  one  of  the  owners  as  ^  of  the  city  of  New  York,"  when  he  is 
domiciled  in  England,  the  vessel  is  forfeited.  The  Venus,  S  C.  253....  iiL 
116. 

B.    OWNERSHIP  AND  NATIONAL  CHARACTER. 

Treaties,  A.  8. 

1.  If  part  of  a  vessel  be  sold  by  parol  while  at  sea,  and  resold  to  the  vendor 
on  her  amval  in  port  and  before  entry,  she  does  not  lose  her  American  charao- 
ter,  and  no  new  register  is  necessary.  United  States  v.  WiUings,  4  C.  48 ... . 
iL14. 

2.  If  a  vessel  be  sold  at  sea  to  an  American  citizen,  she  is  not  forfeited  there- 
by. On  her  arrival  in  port  she  is  an  American  vessel,  and  a  new  register  can- 
not and  need  not  be  taken  till  the  old  one  is  surrendered.  Jb, 

3.  A  vessel  of  the  United  States,  captured,  condemned,  sold,  purchased  by 
her  former  master,  a  citiasen  of  the  United  States,  who  obtained  a  Danish  bur* 
gher^s  brief,  and  who  cleared  out  of  a  port  of  the  United  States  as  a  Dane,  is  a 
foreign  vessel  within  the  5th  section  of  the  act  of  9th  January,  1808,  (2  Stats. 
at  Large,  454,)  although  she  was  really  owned  by  a  citizen  of  the  United  States. 
ne  Good  Gatkarine  v.  United  States,  7  C.  349 iL  564. 

4.  Ship's  papers,  and  documents  accompanying  property  under  the  laws  of 
nations,  are  hut  primd  facie  evidence  of  property,  and  are  of  no  force  when 
shown  to  be  fraudulent.  United  States  v.  7%e  Amistad,  15  P.  518...  .xiv. 
156. 

5.  The  enrolment  of  a  bill  of  sale  of  a  vessel  is  not  necessary  to  pass  the  title. 
Hozey  v.  Buehanan.  16  P.  215 . . .  .xiv.  258. 

6.  A  question  of  fact  as  to  ownership  of  a  vesseL  United  States  v.  The 
BwrdeUt,  9  P.  682 zi.  524. 

7.  A  charter-party  which  lets  the  whole  tonnage  of  a  vessel  for  a  voyage, 
and  contains  covenants  by  the  owner  that  the  outward  and  homeward  cargo 
shall  be  delivered,  dangers  of  the  seas  excepted,  and  that  he  will  keep  the  ves- 
sel apparelled  and  manned  during  the  voyage,  does  not  make  the  hirer  owner 
fro  hoc  vice,     Hooe  v.  Groverman,  1  C.  214. . .  .i.  397. 

8.  Where  the  general  owner  of  a  ship  retains  the  possession,  command,  and 
navigation  of  the  same,  and  contracts  to  carry  a  cargo  on  freight  for  the  voyage, 
the  charter-party  is  to  be  considered  as  a  mere  affreightment  sounding  in  cove- 
nant, and  the  freighter  is  not  clothed  with  the  character  or  legal  r<!S|)onsibility  of 
ownership.     Marcardier  v.  Ohesapeaike  Ins.  Co*  8  C.  39. . .  .iii.  15. 
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9.  In  such  a  case,  the  general  owner  is  also  owner  for  the  TOjage.  3. 

10.  Consequentljy  if  he  be  the  master  of  the  vessel,  he  is  incapable  of  com- 
mitting barratry.  3. 

11.  The  commission  of  a  public  vessel,  signed  by  the  proper  aothorides  of  the 
nation  to  which  it  belongs,  is  complete  proof  of  national  character ;  it  imports 
absolute  verity ;  and  the  title  to  the  vessel,  or  mode  in  which  it  was  acquired,  is 
not  examinable  by  a  foreign  court  UTte  SawtUsima  Trinidad  and  Ute  St. 
Jnder,  7  W.  288 v.  268. 

Conflict  of  Laws,  H.  1 ;  Evidence,  K  9-11 ;  Law  of  Nations,  K  6, 7; 

PiKACY,  9. 

C.    PABT-OWNERa    (Admiraltt,  A.  2.) 

1.  A  sale  is  never  directed,  upon  a  dispute  between  owners ;  the  majoritj 
may  employ  the  vessel,  giving  a  stipulation  for  her  safe  return,  if  the  dissenting 
owners  apply  for  it  in  the  admiralty ;  if  the  migority  decline  to  employ  her,  the 
minority  may  do  so  on  the  like  terms.  Steamboat  Orleans  v.  PhoebuSj  11  P. 
175....xii.  891. 


D.    BILLS  OF  LADING  AND  CHARTER-PARTIES,  AND  THE  BIGHT3 

AND  LIABILITIES  ARISING  THEREFROM. 

Supra,  B. 

1.  Damage  done  to  cotton  thread,  by  dampness  of  the  hold  of  the  vessel  not 
occasioned  by  bad  stowage,  or  any  negligence  of  the  master,  or  mariners,  is  an 
^accident  of  navigation,"  within  the  exception  in  a  biU  of  lading.  C^ark  v. 
Barnwell,  12  H.  272 xiz.  180. 

2.  If  damage  be  done  by  an  accident,  or  peril,  excepted  in  the  bill  of  lading; 
the  shipper  must  primd  facie  bear  the  loss ;  but  he  may  impose  it  on  the  mas- 
ter or  owners,  or  on  the  vessel,  by  proving  that  the  negligence  of  the  master, 
or  mariners,  made  the  excepted  peril  or  accident  operative  on  his  goods.  IL 

8.  If  it  is  usual  to  carry  salt  as  part  of  the  cargo  of  a  general  ship,  it  u  not 
negligence  to  take  it  on  board ;  and  the  owner  of  goods,  liable  to  be  injured  by 
its  presence  in  the  hold,  must  bear  the  loss  occasioned  thereby,  if  there  was  no 
bad  stowage,  and  no  inquiry  made  by  the  shipper,  before  the  goods  were  put  on 
board.  76. 

4.  A  carrier  is  not  responsible  for  the  consequences  of  delay  of  the  voyage 
not  attributable  to  misconduct  of  his  servants.  lb. 

5.  A  bill  of  lading,  containing  the  usual  clause,  ^  shipped  in  good  order,  dbc,'* 
and  adding  ^  contents  unknown,"  acknowledges  only  the  &ir  extemai  appear* 
ance  of  the  packages,  and  the  burden  is  on  shipper  to  prove  the  eondition  of 
their  contents  when  they  came  on  board.  lb. 

6.  A  question  of  &ct  as  to  the  cause  of  damage  to  goods  in  the  hdd  of  a 
vessel.     Bich  v.  Lambert,  12  H.  347 . . .  .xix.  171. 

7.  A  bill  of  lading,  stating  the  property  to  belong  to  A  and  B,  is  not  oobcIb- 
sive  evidence,  and  does  not  estop  A  from  showing  the  property  to  belong  to 
another.     Maryland  Ln8.  Co.  v.  Ruden's  AdmimHrator^  6  G.  338  • . .  •  iL  426b 
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8.  There  is  no  implied  warranty  by  the  owners,  that  the  vessel  shall  prove 
sufficientlj  buoyant  to  carry  cargo  placed  on  deck  under  a  contract  with  the 
shipper.  He  takes  the  risk  of  perils,  arising  solely  from  that  place  of  stowage 
in  which  he  agreed  his  property  should  be  carried.  Lcuwrence  v.  JtKntumy  17 
H.  100....  2x1.392. 

E.    MASTER. 

1.  A  sale,  by  the  master,  of  a  stranded  vessel,  made  in  good  faith,  from  ne- 
cessity, is  valid.  UTew  England  £u,  Oo>  v.  The  Sarah  AnUj  13  P.  387 ....  xa^ 
215. 

2.  Gvood  faith  includes  the  use  not  only  of  his  best  discretion  and  judgment 
concerning  the  necessity  of  the  sale,  but  the  acquisition  of  the  best  local  infor- 
mation in  his  power,  bearing  on  the  emergency,  and  the  previous  emplojrment 
of  any  and  all  reasonable  means  at  his  command,  to  get  the  vessel  afloat  and 
out  of  danger.     Jh» 

3.  The  necessity  must  arise  from  an  impending  peril,  to  which  the  vessel  is 
exposed  in  her  then  condition,  from  which  the  master  has  no  reasonable  means 
of  relieving  her,  and  by  which,  it  is  probable,  in  the  opinion  of  persons  com- 
petent to  judge,  that  the  vessel,  if  not  relieved,  will  be  destroyed,    lb, 

4.  The  mere  facts  that,  as  events  turned,  the  vessel  was  relieved,  and  that 
the  cost  of  her  repairs  and  removal  was  not  very  great,  will  not  disprove  the 
necessity  for  a  sale,  or  the  competency  of  the  master  or  of  his  advisers.     Ih, 

5.  The  power  of  the  master  to  sell  is  not  limited  to  cases  of  necessity  in 
foreign  countries,  or  even  out  of  the  limits  of  the  State  where  the  owners  re- 
side ;  but  he  should  not  sell  in  any  case  without  first  giving  notice  to  his  owners, 
if  the  circumstances  admit  of  the  necessary  delay.    lb. 

6.  He  may  sell  the  sails  and  rigging,  though  landed,  if  a  sound  discretion 
requires  them  to  be  sold  when  the  hull  is  sold.    lb. 

7.  To  justify  a  sale  of  a  vessel  insured,  necessity  and  good  faith  on  the  part 
of  the  master,  must  concur ;  and  the  necessity  is  not  to  be  inferred  from  a  sale 
by  a  skilful  master  acting  in  good  faith  ;  it  must  be  determined  from  the  other 
dicumstances.     Patapsco  Lis*  Co,  v.  SoiUhgcUe,  5  P.  604 . . . .  ix.  490. 

8.  Though  the  master  may  compromise  or  refer  a  question  of  salvage,  where 
he  cannot  consult  his  owners  without  injurious  delay,  yet  his  conduct  will  be 
closely  scrutinized,  and  his  contracts  will  not  bind  the  owners,  unless  they  ap- 
pear to  have  been  such  as  a  discreet  owner  would  have  made  in  similar  circum- 
stances, and  the  burden  is  on  those  who  set  up  his  authority.  Jfotueman  v. 
Cargo  of  the  Schooner  North  Carolina^  15  P.  40. . .  .xiv.  15. 

9.  If  he  referred,  to  arbitrators,  it  must  be  shown  that  the  referees  were 
suitable  persons,  and  their  proceedings  fair.    lb, 

10.  Though  the  master  of  a  steamboat  is,  primdfaciey  the  agent  of  the  owner 
to  do  only  what  is  usually  done  by  such  masters  in  such  employment,  yet  dif- 
ferent employments  may  and  do  have  different  usages,  and  thus  confer  on 
masters  different  powers.  And  where  it  was  usual  to  permit  pei'sons  whose 
emplojrment  was  on  board  such  boats,  to  go  from  place  to  place  free  of  charge, 
a  person  so  carried  was  held  to  be  lawfully  on  board,  and  that  for  an  injury  done 
to  him  by  culpable  negligence  in  the  management  of  the  steam,  the  owners  wert? , 
liable  in  diimages     Steamboat  New  World,  v.  King^  16  H.  469 . . .  .xxi.  260. 

CURT.    DIG.  41 


4U2  SHIPPING. 

11.  The  master  has  no  lien  on  the  yessel  for  wages.  Steamboat  OrUam  ?. 
Phabusy  11  P.  175. . .  .xiL  891. 

F.    MABINEBS.    (Cokstitutiokal  Law,  A.  14, 15.) 

1.  Seamen  who  contracted  for  a  legal  voyage,  and  were  carried  on  an  illegal 
one,  and  thereby  subjected  to  imprisonment  in  a  foreign  port,  were  held  entitled 
to  their  wages,  from  the  time  of  their  shipping  on  the  voyage  to  the  time  of 
their  retam  to  the  United  States,  deducting  their  advance  wages,  and  any  thing 
earned  in  an  intermediate  employment  Skeppard  v.  Tc^fhry  6  P.  675 . . .  .iz. 
681. 

2.  Their  lien  attaches  upon  moneys  paid  by  a  foreign  government  as  indem- 
nity for  the  wrongful  seizure  of  the  vessel  and  the  loss  of  the  freight,  and  may 
be  enforced  by  a  libel  in  the  admiralty  against  those  proceeds,  though  in  the 
hands  of  assignees  with  notice  of  their  claim.     lb, 

3.  Under  the  circumstances,  interest  was  allowed  from  the  time  the  proceeds 
were  received  by  the  assignees,  who  were  permitted  to  deduct  certain  expenses 
of  recovering  the  proceeds,  and  also  a  commission  for  their  services.    lb. 

4u  The  dsdm  of  seamen  for  wages,  on  a  voyage  undertaken  in  violation  of 
the  slave-trade  acts,  out  of  the  proceeds  of  the  forfeited  vessel  in  the  registry 
rejected.     The  Sl  Jago  de  Ouboy  9  W.  409...  .vi.  110. 

5.  The  daim  of  seamen  for  wages,  and  of  materialnnen  for  supplies^  where 
the  parties  were  innocent  of  all  knowledge  of,  or  participation  in  the  illegal 
voyage,  preferred  to  the  daim  of  forfeiture  on  the  part  of  the  government    Ik 

G.    BARRATRY. 

Whether  the  risk  of  barratry  is  taken,  or  not,  a  loss  whose  prorimate  cause 
was  a  peril  insured  against,  is  within  the  policy,  though  remotely  occasioDed 
by  the  negligence  of  the  officers  and  crew.  Waters  v.  Merehante  LtmieeiUe  its. 
Co.  11  P.  218....xiL400. 

Insubanob,  F.  11. 

H.    FREIGHT.    (Capture,  G.  ;  InIubanob,  H.  2.) 

1.  Freight  pro  rata  itinerisy  is  due  only  when  there  is  a  voluntary  acoq>taiice 
of  the  goods  at  an  intermediate  port  Oaze  v.  BaHHtniore  In$.  Cb.  7  C.  858 
. ..  .ii.  569. 

2.  Under  a  charter-party  containing  a  covenant  that  the  charterer  will  pay 
to  the  owner,  on  the  return  of  the  ship  to  Philadelphia,  and  before  the  dis- 
charge of  her  cargo  there,  in  approved  notes,  the  sum  stipulated  for  as  charter 
money,  it  is  not  in  the  power  of  the  charterer  and  the  master,  while  at  a  fereign 
port,  to  waive  this  lien  on  the  charterer's  goods,  or  pos^ione  it  to  another  Hen 
in  favor  of  one  who  advances  funds  to  the  charterer  to  enable  him  to  boy  the 
cargo,  the  charterer  not  being  made  owner  pro  hoe  vice,  by  the  charter-party. 
Gracie  v.  Palmer,  8  W.  605 v.  528. 

3.  Under  a  charter-party  for  a  voyage  from  London  direct,  or  thence  to 
Cardiff  in  Wales,  to  load  for  port  or  ports  on  the  Pacific,  where  the  vessel  was 
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to  be  employed  between  sach  ports  as  the  charterers  might  elect,  for  the  full 
tenn  of  fifteen  months,  with  a  privilege  to  the  charterers  to  extend  the  time  to 
twenty-fbnr  months,  the  hire  being  at  the  rate  of  $2,000  a  month,  payable  in 
New  York,  semi-annuallj;  heldj  the  owners  had  not  a  lien  on  the  ontward  cargo 
finom  Cardiff  to  the  Pacific,  for  the  first  six  months'  hire  of  the  vessel,  which  be- 
came dne  at  New  York  before  the  arrival  of  the  vessel  at  the  port  of  delivery 
in  the  Pacific    Raymond  v.  7\f$(m^  17  H.  58.  •  •  .xxi.  863. 


I.    REPAIBS  A29D  SUPPLIES.    (Admibaltt,  A.  2.) 

1.  Thongh  the  admiralty  has  a  general  jurisdietion  to  enfbice  liens  of  material 
men,  jet  the  libellant  must  show  that  a  lien  exists  by  law  in  the  particalar  case ; 
and  by  the  common  law  the  lien  is  confined  to  foreign  vessels,  and  sndi  as  are 
in  the  possession  of  the  material  man.  The  General  Smithy  4  W.  488. . .  iv. 
440. 

2.  An  express  contract  does  not  waive  a  Hen  unless  it  contains  stipnlatioiie 
fiom  which  a  waiver  of  the  lien  may  fitirly  be  inferred.  Peyroitx  v.  Ehwardy 
7P.  824....X.  50e. 

8.  Giving  a  credit  b^ond  the  time  when  a  vessel  may  be  expeeted  to  sail,  is 
a  waiver  of  a  lien  under  a  local  law,  which  provides  that  the  lien  shall  cease 
if  the  vessel  be  allowed  to  depart  without  asserting  it.    /&» 


SIGNATURE. 

Under  the  laws  of  Louisiana,  a  mark  may  be  a  signatare.    Zaduxrie  v. 
12P.  151....xii.  670. 


SLAVES. 

A.  GENERALLY,  488. 

B.  IN  SEVERAL  STATES  Aim  THE  DISTRICT  OF  COLUMBIA,  484. 

1.  vntQINIA. 

2.  ]iABTijan>. 
8.  lassisaippi. 


A    GENERALLY. 

1.  The  rale  of  partui  eequitur  ventrem  is  universally  followed,  unless  there 
be  something  in  the  terms  of  the  instrument  which  disposes  of  the  mother, 
separating  the  issue  from  her.  WtBiamean  v.  Damdy  12  W.  568 ....  vii. 
862. 

2.  Irt  an  acdon  for  the  penalty  under  the  4th  section  of  the  act  of  February  12, 
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1793,  (1  Stats,  at  Large,  802,)  respecting  fugitives  from  labor,  it  was  held:  -^ 
1.  That  notice  of  the  fact  that  the  person  harbored  was  such  fugitiye,  need 
not  be  in  writing,  nor  published  in  a  newspaper,  but  might  be  acquired  from 
the  slave  himself,  and  need  not  be  preceded  or  accompanied  by  a  claim.  Jones 
v.  Van  Zandty  5  H.  215. . .  .xvi.  866. 

8.  2.  That  taking  the  fugitive  into  a  covered  wagon,  and  driving  him  about 
twelve  miles  in  the  night,  to  aid  his  escape,  was  <^  harboring"  him  within  the 
meaning  of  the  act ;  as  is  anj  overt  act  which  shows  an  intention  to  elude  the 
master  or  his  agent,  and  is  calculated  to  attain  that  end.    Ih, 

4.  8.  That  the  subsequent  recoveiy  of  a  slave  did  not  vaij  the  prior  har- 
boring, or  bar  the  action  for  the  penalty.     lb, 

'  5.  4.  That  the  allegations  in  this  declaration  were  sufficient  in  the  foar  par- 
ticulars objected  to.    3» 

6.  5.  That  this  law  is  constitutional,  is  among  the  settled  adjndicatioiis  of 
this  court,    lb. 

7.  6.  That  the  ordinance  of  1787,  for  the  government  of  the  territory  north- 
west of  the  River  Ohio,  is  not  in  conflict  with  this  act    i& 

8.  Where  the  owner  of  certain  slaves,  and  also  part-owner  of  a  vessel,  hired 
the  slaves  to  the  master  of  the  vessel  to  proceed  as  mariners  on  board,  on  a 
voyage,  at  the  usual  wages,  and  without  any  special  contract  of  hiring ;  keH 
that  the  master,  having  acted  with  good  faith,  was  not  responsible  for  the 
escape  of  the  slaves  in  a  foreign  port,  which  was  one  of  the  contingent  temnm 
of  the  voyage,  and,  consequently,  within  the  hazards  to  which  the  owner  knew 
his  property  might  be  exposed ;  although  it  was  doubtful  whether  the  master 
had  strictly  pursued  his  orders  in  going  to  such  port.  Beverhf  v.  Brocke^  2  W. 
100 iv.  44. 

9.  A  question  of  fact  respecting  the  ownership  of  slaves.  Anm  v.  Jfysn, 
16H.  492....xxi.  274. 

CONBTITCTIONAL  LaW,  F.  1-8. 


B.    IN  SEVERAL  STATES. 

1.   YIBOIKIA. 

1.  Under  the  statute  of  Virginia,  emancipating  slaves  brought  into  that 
State,  unless  the  owner  removing  with  them  should  take  a  certain  oath  within 
sixty  days  after  such  removal,  the  fact  of  the  oath  having  been  taken  may  be 
presumed  by  the  lapse  of  twenty  years,  accompanied  with  possession.  .Ma»tm 
V.  Matilda,  12  W.  590. . . . vii.  879. 

2.  Under  the  act  of  assembly  of  Virginia,  of  December  17, 1792,  a  slave  did 
not  become  free  by  being  brought  into  that  State,  if  his  master,  within  one 
year  thereafter,  removed  thither  to  reside,  and  took  the. oath  prescribed  by  the 
law.     Scott  V.  Negro  Iiondon,  8  C.  824 . . . .  i.  595. 

8.  By  the  act  of  assembly  of  Virginia,  of  1758,- no  gift  of  a  slave  was  valid, 
unless  in  writing  and  recorded ;  but  parol  evidence  may  be  given  of  the 
existence  of  a  deed  of  gift,  to  show  the  nature  of  possession  which  acoom] 
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the  deed.     S^nert  y.  TFtK^on,  4  C.  898.. ••ii*  151;  Samsaif  v.  Z00,  4  C« 
401....  ii.  152. 

4.  Five  years'  adverse  possession  of  a  slave  in  Virginia,  gives  a  good  title, 
upon  which  trespass  may  be  maintained.  Breni  ▼•  Oh(qnnanj  5  C.  858. . •  .iL 
292. 

2.  MABTLAHD. 

1.  The  act  of  assembly  of  Maryland,  which  prohibits  the  importation  of 
slaves  ^  for  sale  or  to  reside,''  applies  only  to  a  permanent,  not  a  temporary 
residence,  and  to  an  importation  by  the  master  and  general  owner,  and  not  by 
a  bailee  for  a  short  term.     Henry  v.  BaUy  1  W.  1 . . .  .iii.  448. 

2.  A  bequest  of  slaves  in  Maryland,  ^'  provided  he  shall  not  carry  them  out 
of  the  State  of  Maryland,  or  sell  them  to  any  one ;  in  either  of  which  events  I 
will  and  devise  the  said  negroes  to  be  free  for  life,"  was  a  valid  conditional 
limitation  of  freedom  to  the  slaves,  and  took  effect  as  to  one  of  them  npon  a 
sale  of  him  by  the  legatee.     WxUiams  v.  A^  1  H.  1 .  •  • .  ziv.  476. 

8.  A  bequest  of  freedom  to  a  slave  is,  in  Maryland,  a  specific  legacy,  and 
may  be  made  upon  the  same  conditions  and  limitations  as  the  property  in  the 
slave  may  be  limited  over  to  a  third  person.     lb. 

4.  The  right  to  freedom,  under  the  act  of  Maryland  which  prohibits  the 
bringing  of  slaves  into  that  State,  is  not  acquired  by  the  neglect  of  the  master 
to  prove  to  the  satisfaction  of  the  naval  officer,  or  collector  of  the  tax,  that  such 
slave  had  resided  three  years  in  the  United  States,  although  such  proof  be 
required  by  the  act     ScaU  v.  Negro  Ben^  6  G.  8 . .  • .  ii.  800. 

5.  A  deed  of  manumission,  in  Maryland,  and  in  the  county  of  Washington, 
in  the  District  of  Columbia,  not  recorded  within  six  months  after  its  date,  is 
void.    MiUer  v.  Herherty  5  H.  72 xvi.  806. 

6.  A  devise  of  property,  real  or  personal,  hy  a  master  to  his  slave,  entitles 
the  slave  to  freedom,  by  necessary  implication,  under  the  law  of  Maryland. 
Le  Grand  v.  DamaO,  2  P.  664 viii.  246. 

7.  Under  the  law  of  Maryland,  the  manumission  of  a  mother  and  an  infant 
child,  the  former  being  in  good  health  and  able  to  maintain  the  latter,  is  allowed. 
WalHnffsfird  v.  Allen,  10  P.  588 xii.  255. 

District  of  Columbia,  6. 


8.  MISSISSIPPI. 

1.  The  provision  in  the  constitution,  of  Mississippi,  of  the  year  1882,  con- 
cerning the  introduction  of  slaves  for  sale,  is  merely  directory  to  the  legislature, 
and  is  not  operative  as  a  law  of  prohibition,  j^ropnovt^ors.  Groves  v.  Shntghiery 
15  P.  449.... xiv.  187. 

2.  The  statute  of  Mississippi,  of  June,  1822,  respecting  the  sale  of  slavea 
brought  into  that  State,  does  not  make  void  a  note  given  for  the  price  of  such 
slaves.    Mtrrie  v.  Bunneb,  12  H.  79 xix.  88. 

41* 
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SLAVE-TRADE. 

Admi&altt,  B.  1. 

1.  Under  the  aUye-trado  act  of  March  2, 1807,  (2  State,  at  Laige,  42^) 
which  requires  a  manifest  to  he  delivered  to  the  collector  or  sorvejor  of  one 
port,  an  allegation  that  a  manifest  was  not  delivered  to  the  collector  or  surveyor 
of  two  ports,  18  defective.     The  Mary  Ann^  8  W.  880 ....  v.  452. 

2.  Negroes,  who  had  lawibllj  regained  their  liberty  by  taking  possession  of 
a  Spanish  vessel,  on  board  which  they  were  illegally  confined,  are  not  within 
the  act  of  March  8,  1819,  (8  Stats,  at  Large,  582,)  and  are  not  to  be  trans- 
ported to  the  coast  of  Africa,  though  taken  possession  of,  and  brought  into  the 
United  States  by  a  public  vessel  of  the  United  States.  United  StateiT. 
The  AmUtady  15  P.  518. . .  .xiv.  156. 

8.  In  sucb  a  case  salvage,  amounting  to  one  third  of  the  vessel  and  caigo, 
was  allowed.    lb, 

4.  The  slave-trade  acts  of  May  10, 1800,  (2  Stats,  at  Large,  71,)  and  April 
20,  1818,  (8  Stats,  at  Large,  450,)  extend  to  the  carrying  of  slaves  as  fi«ight 
from  one  port  to  another  in  the  same  foreign  kingdom.  The  Merino^  The 
GoMtUuHmy  The  Louisa,  9  W.  891 vi.  102. 

5.  Under  the  4th  section  of  the  act  of  May  10,  1800,  the  owner  of  the  slaves, 
transported  contrary  to  the  provisions  of  that  act,  cannot  claim  the  same  in  a 
court  of  the  United  States,  although  they  may  be  held  in  servitude  according 
to  the  laws  of  his  own  country.  But  if,  at  the  time  of  the  capture  by  a  com- 
missioned vessel,  the  offending  ship  was  in  possession  of  a  non-oommissioned 
captor,  who  had  made  a  seizure  for  the  same  offence,  the  owner  of  the  slaves 
may  claim ;  the  section  only  applying  to  persons  interested  in  the  enterprise  or 
voyage  in  which  the  ship  was  employed  at  the  time  of  such  capture.     lb, 

6.  Under  the  slave-trade  act  of  1794^  (1  Stats,  at  Large,  847,)  the  foifeitore 
attaches  where  the  original  voyage  is  commenced  in  the  United  States,  and 
there  was  only  a  pretended  transfer  to  a  Spanish  subject ;  and  the  commence- 
ment of  a  new  voyage  in  a  Spanish  port,  was  held  not  to  be  sufficient  to  break 
the  continuity  of  the  original  adventure,  and  to  avoid  the  forfeiture.  The 
PlaUehurghy  10  W.  188 vi  850. 

7.  It  is  not  necessary,  to  incur  the  forfeiture  mider  the  slave-trade  acts,  that 
the  equipments  for  the  voyage  should  be  completed.  It  is  sufficient  if  any 
preparations  are  made  for  the  unlawful  purpose.  The  PlattshurgK  10  W.  183 
vi.  850 ;  The  Emily  and  Caroline,  9  W.  881 vi.  98. 

8.  Slaves,  illegally  captured,  were  restored  to  a  foreigner  who  showed  Iubp 
self  to  have  been  in  possession  at  the  lime  of  the  capture ;  the  court  being 
equally  divided  in  opinion,  and,  consequently,  the  decree  of  the  court  below  to 
that  effect  affirmed ;  but  if  no  such  proof  of  possession  is  made  by  any  indi- 
vidual, the  slaves  must  be  delivered  to  the  United  States.  TAa  Antelope^  10 
W.  66 vi.  887. 

9.  Explanation  of  the  former  decree  of  the  court  in  the  same  cause.  7%e 
Antelope,  11  W.  418 vi.  644. 

10.  The  act  of  March  2,  1817,  §  7,  (2  Stats,  at  Large,  428,)  does  not  jonfer 
upon  the  seizing  officer  a  right  to  participate  in  the  proceeds  of  ves.<els  or 
cargoes  seized  for  being  engaged  in  the  slave-trade.  The  Josefa  Sepmda,  lO 
W.312,...vi.  414. 
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10a.  Under  the  act  of  Louisiana,  of  March  13,  1818,  only  the  commanding 
officer  of  a  naval  or  revenue  force  is  thus  entitled.    Ih, 

11.  To  constitute  the  offences  denounced  in  the  second  and  third  sections  of 
the  act  of  May  10, 1800,  (2  Stats,  at  Large,  70,)  it  is  not  necessary  that  there 
should  be  an  actual  transportation  of  slaves  in  a  vessel  of  the  United  States,  or 
in  a  foreign  vessel ;  it  is  enough  that  the  vessel  was  bound  to  the  coast  of 
Africa,  for  the  purpose  of  taking  slaves  on  board,  to  be  transported  to  some 
foreign  country,  and  that  the  defendant,  having  knowledge  of  the  business  in 
which  the  vessel  was  thus  employed,  and  being  an  American  citizen,  voluntarily 
served  on  board.     United  SkUei  v.  Morris,  14  P.  464.  •  •  .xiii.  596. 

12.  Further  explanation  of  the  decree  of  this  court,  in  S*  C.  10  W.  56,  and 
11  W.  418.     The  Antelope,  12  W.  546 ... .  vii.  847. 

18.  The  Africans  captured,  except  those  restored  to  the  Spanish  claimants 
to  be  delivered  to  the  United  States,  absolutely  and  unconditionally,  without  the 
precedent  payment  of  expenses.    Ih, 

14.  Under  an  indictment  framed  on  the  slave-trade  act  of  April  20, 1818, 
(8  Stats,  at  Large,  450,)  it  is  sufficient  that  the  owner,  through  his  agents, 
fitted  the  vessel ;  and  any  preparations  which  clearly  manifest  and  accompany 
an  intent  to  prosecute  a  slave  voyage,  constitute  such  a  fitting  out  as  to  be 
within  the  act.     United  States  v.  Gooding^  12  W.  460 vii.  281. 

15.  It  is  not  necessary  to  charge  in  the  indictment  the  particular  acts  of 
preparation.    lb. 

16.  The  crime  is  a  misdemeanor,  all  are  principals,  and  the  words  ''  aid  and 
abet"  are  not  used  technically  in  the  act.    lb. 

17.  A  fitting  out  within  the  jurisdiction  of  the  United  States  must  be 
averred,    /ft. 

18.  An  averment  of  an  intent  that  the  vessel  should  be  employed  is  bad  ;  it 
must  be  ''  with  intent  to  employ.*^     lb, 

19.  It  is  competent  for  the  court  at  the  trial  to  hear  objections  to  the  indict- 
ment, but  it  is  not  proper,  except  under  extraordinary  circumstances.     lb. 

20.  Under  the  act  of  April  20, 1818,  (3  Stats,  at  Large,  450,)  a  forfeiture 
18  not  incurred  by  bringing  from  France  into  Louisiana  a  colored  person,  who 
being  held  as  a  slave  there,  had  gone  to  France  with  her  mistress.  The  act 
cannot  be  applied  to  persons  of  color,  domiciled  in  the  United  States,  who, 
having  gone  abroad,  are  brought  back  to  their  home.  United  Skates  v.  Skiddy, 
11  P.  73....xii.  342. 

21.  The  act  of  congress  of  the  28th  of  February,  1803,  to  prevent  the  im- 
portation of  certain  persons  into  certain  States,  where,  by  the  laws  thereof, 
their  admission  is  prohibited,  is  not  in  force  in  the  territory  of  Orleans.  The 
Andahle  Lucy  v.  United  States,  6  C.  330 ii.  422. 

Law  of  Nations,  D.  9. 
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A.    WHEN  DECREED  OR  REFUSED. 

1.  WheD  a  purchaser  goes  into  possessioD,  the  vendor  is  his  trastee  for  the 
title,  and  his  cestui  que  trust  for  the  purchase-monej ;  and  in  this  case  the  court 
enforced  both  trusts  after  the  lapse  of  more  than  twenty  jears,  under  peculiar 
circumstances,  though  there  was  no  special  prajer  for  such  a  decree.  Boone  y. 
(Mies,  10 'P.  177....xii.  63. 

2.  The  general  rule  of  equity  is,  that  time  is  not  of  the  essence  of  a  contract 
of  sale  ;'and  a  failure  on  the  part  of  the  purchaser,  or  vendor,  to  perform  his 
contract  on  the  stipulated  day,  does  not  of  itself  deprive  him  of  his  right  to  a 
specific  performance,  when  he  is  able  to  comply  with  his  part  of  the  engage- 
ment   BrasMer  v.  Gratz^  6  W.  528 v.  149. 

8.  Though  time  may  be  expressly  made  of  the  essence  of  a  contract,  or  may 
appear  to  be  so  from  the  circumstances,  and  though  laches  is  a  bar  to  specific 
performance,  yet,  generally,  time  is  not  so  treated  by  a  court  of  equity  ;  and  in 
the  absence  of  negligent  delay,  or  delay  unaccounted  for,  relief  by  specific  per- 
formance is  given,  though  the  time  named  in  the  contract  has  expired*  Taylor 
V.  Longworth,  14  P.  172 . . .  .xiii.  414. 

4.  Where  time  is  not  of  the  essence  of  the  contract,  specific  performance 
will  not  be  decreed  if  there  has  been  delay  amounting  to  laches  on  the  part  of 
the  complainant,  and  especially  if  the  value  of  the  property  has  changed  and 
new  interests  intervened.    JSblt  v.  Rogers,  8  P.  420 . . •  .xi.  147. 

5.  Bill  for  the  specific  performance  of  an  agreement  for  the  exchange  of 
lands.    The  contract  enforced.     M*Iver  v.  Kyger^  3  W.  53 . . . .  iv.  160. 

6.  The  complainants,  having  purchased  in  good  faith  from  a  grantor  having 
no  title,  but  who  aflerwards  bargained  with  the  defendant,  the  true  owner  of 
the  title,  for  a  confirmation  upon  payment  of  £420,  it  was  hdd^ — 1.  That  the 
complainants  must  pay  the  £420  before  they  could  compel  the  defendant  to 
make  a  title.  2.  That  until  the  complainants  had  notice  of  this  obligation  to 
pay  the  £420,  they  were  not  liable  to  pay  interest.  3.  That  they  were  not 
guilty  of  laches  for  not  coming  into  equity  while  they  were  in  possession  of  the 
land  in  good  faith.  4.  That  their  suit  could  not  be  defeated  by  their  fiEulore  to 
tender  the  £420  before  filing  their  bilL  Buchannon  v.  UpshaWf  1  H.  56. .. . 
xiv.  498. 

7.  On  a  bill  for  specific  performance  by  a  vendor,  the  vendee  having  signed 
the  contract  with  a  belief  that  he  could  relieve  himself  from  its  performance 
by  paying  the  stipulated  penalty  of  $1,000,  and  the  vendor  being  made  aware 
at  the  time  that  the  vendee  so  understood  the  effect  of  the  contract,  and  having 
assented  to  a  reduction  of  the  penalty,  at  the  suggestion  of  the  vendee^  to 
enable  him  to  relieve  himself  from  the  contract  by  forfeiting  a  less  sum,  and 
the  price  of  the  property  being  very  high  :  HeMy  1.  That  the  mere  excess  of 
price  over  what  appeared  to  be  the  just  value  at  the  time,  was  not  a  bar  to 
specific  performance.     OcUhccart  v.  Robinson,  5  P.  264. ,  •  .ix.  328. 

8.  If  it  be  at  all  doubtful  whether  a  negotiation  resulted  in  a  concluded 
agreement,  specific  performance  will  not  be  decreed.  Gear  v.  Duwd,  14  P.  77 
....  xiii.  354. 

9.  In  this  case,  it  was  held  that  the  treaty  bad  not  resulted  in  an  agreement, 
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on  the  grounds  that  a  sale  of  the  whole  title  was  the  subject,  that  the  vendee 
knew  the  vendor  was  but  a  tenant  in  common,  and  had  not  power  to  bind  his 
co-tenants,  and  had  not  accepted  the  vendor's  offer  precisely,  in  substance,  as 
made.     lb. 

10.  A  court  of  equity  will  not  force  a  doubtful  title  on  a  purchaser ;  and  ia 
this  case  such  defects  were  found  as  precluded  the  vendor  from  having  a  decree 
of  specific  performance  bj  the  vendee.     WatU  v.  Waddle,  6  P.  889 ....  x.  164. 

11.  Specific  performance  refused,  on  the  ground  of  laches,  and«non-perform- 
ance  by  the  complainants,  and  loss  of  title.  Bowm  v.  Mu$<nui  ^on  Cwnpany^ 
17  H.  340 . . . .  xxi.  587. 

12.  If  a  vendor  has  conveyed,  and  the  deed  is  not  lost,  but  lacks  some  legal 
femudity  to  pass  the  legal  title,  the  vendee  may  have  relief  in  equity,  by  a 
decree  for  specific  performance,  against  the  vendor,  and  those  claiming  under 
him  with  notice.    Findiay\,  Hinde,  1  P.  241 . . . .  vii.  552. 

13.  A  vendor  may  compel  a  specific  execution  of  a  contract  for  the  sale  of 
land,  if  he  is  able  to  give  a  good  title  at  the  time  of  the  decree,  although  he 
bad  not  a  good  title  at  the  time  when,  by  the  contract,  the  land  ought  to  have 
been  conveyed.     Hephum  v.  AuH  5  C.  262 . . . .  ii.  251. 

14.  Upon  a  bill  for  specific  performance  of  a  contract  to  convey  land,  hddy 
that  the  complainant  was  not  entitled  to  a  decree.  1.  Because  he  had  shown 
no  performance  or  offer  to  perform,  on  his  own  part.  2.  Because  an  agreement 
to  convey  in  consideration  of  payments  to  be  made  out  of  the  profits  of  the 
vendor's  lands,  was  not  a  contract  which  a  court  of  equity  would  enforce.  3. 
That  the  complainant  had  abandoned  and  released  his  claim.  Dorseif  v.  Pack" 
woody  12  H.  126 xix.  61. 

15.  A  bill  alleged  that  the  fraud  was  not  discovered  till  a  certain  time,  and 
notice  was  forthwith  given  of  the  discovery  to  the  vendor,  that  he  might  resume 
possession.  £kldy  that  as  there  was  no  ground,  upon  the  evidence,  to  impute 
earlier  notice  to  the  vendee,  he  had  not  lost  his  right  to  rescind.  Bo^^s  ExeC' 
uion  V.  Grundy,  8  P.  210 viii.  877. 

16.  A  court  of  equity  will  decree  a  specific  performance  of  a  contract  for 
the  sale  of  land,  if  the  vendor  is  able  to  make  a  good  title  at  any  time  before 
the  decree  is  pronounced ;  but  the  dismission  of  abill  to  enforce  a  specific  per- 
formance in  such  a  case,  is  a  bar  to  a  new  bill  for  the  same  object  Hepburn 
▼.  Ihtnlopy  1  W.  179 iii.  509. 

17.  The  inability  of  the  vendor  to  make  a  good  title  at  the  time  the  decree 
is  probounced,  though  it  forms  a  sufficient  ground  for  refusing  a  specific  per- 
formance, will  not  authorize  a  court  of  equity  to  rescind  the  agreement  in  a 
case  where  the  parties  have  an  adequate  remedy  at  law  for  its  breach.    lb, 

18.  There  are  many  cases  in  which  a  court  of  equity  will  neither  decree 
specific  performance,  nor  cancellation  of  an  agreement.    lb. 

19.  After  a  lapse  of  seven  years,  the  court  will  refuse  to  decree  a  specific 
performance  of  a  contract,  in  the  part  execution  of  which  the  complainants,  or 
those  under  whom  they  claim,  have  expended  large  sums  of  money,  although 
the  first  default  was  on  the  part  of  the  defendant,  and  although  it  be  probable 
that  the  failure  of  the  defendant  in  that  respect  has  prevented  the  completion 
of  the  execution  of  the  contract  on  the  part  of  the  complainants ;  circumstances 

so  changed  that  neither  party  could  derive,  from  the  execution  of  the 
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contract,  the  benefits  which  were  at  first  expected.    Pratt  v.  OarroQj  8  C  471 
. ..  .iii.  226. 

20.  But  a  court  of  equity  will  not  compel  a  specific  perforauuice  bj  the 
vendee,  unless  the  vendor  can  make  a  good  title  to  all  the  land  contracted  to  be 
sold.     Hepburn  v.  AtUd,  5  C.  262.  •  •  .ii.  251. 

21.  In  equity,  time  may  be  dispensed  with,  if  it  be  not  of  the  essence  of  the 
contract.     lb. 

22.  Equity  cannot  relieve  where  it  is  impossible  to  reinstate  the  parties,  and 
real  fault  is  imputable  to  the  complainant.  Pr<tU  v.  OarroU^  8  C.  471 . .. .iiL 
226. 

28.  Where  a  contract  was  so  drawn  as  legally  to  entitle  a  vendee  to  a  Uurge 
quantity  of  surplus  land,  which  the  court  was  satisfied  was  not  known  to  the 
parties  to  exist,  and  the  vendee  had  omitted  to  make  his  payments,  so  that  he 
had  not  a  strict  legal  right  to  a  performance,  upon  a  bill  for  specific  perfonnanee : 
ffeld,  1.  That  though  specific  performance  is  decreed  of  course,  where  there  is 
no  legal  or  equitable  defence,  yet  it  is  subject  to  sound  judicial  discretion,  to  he 
exercised  with  a  view  to  substantial  justice.  Kinff  v.  HamUUmy  4  P.  311 ... . 
ix.  75. 

24.  That  to  have  this  aid,  a  party  must  show  himself  ready  to  perform,  and 
to  do  equity,     lb. 

25.  Circumstances  may  be  so  changed  that  the  party  cannot  be  placed  in  tht 
same  situation  as  if  the  contract  had  been  performed  in  due  time.  In  such  a 
case,  a  court  of  equity  will  leave  the  parties  to  their  remedy  at  law.  Braskur 
V.  Oratz,  6  W.  528 v.  149. 

26.  Part  pei*formance  will,  under  some  circumstances,  induce  the  court  to 
relieve.    lb, 

27.  But  a  demand  for  specific  perfonnanee  after  a  considerable  lapse  of  time 
by  one  who  has  totally  failed  to  perform,  afler  a  great  change  in  the  title  and 
value  of  the  land,  and  when  the  complainant  could  not  have  been  compelled  to 
perform,  is  not  sustainable.     lb. 

28.  It  is  a  universal  rule  of  equity,  that  he  who  asks  for  a  specific  peifenn- 
ance  must  be  in  a  condition  to  perform  himself.  MorgaaCg  Heir$  v.  Marffan^  % 
W.  290 iv.  110. 

29.  Therefore,  the  vendor  being  unable  to  make  a  title  free  from  inoQai- 
brances,  to  all  the  lands  sold  in  Kentucky,  was  held  not  to  be  entitled  to  a 
decree  for  a  specific  performance.     lb, 

30.  In  order  to  obtain  a  specific  performance  of  a  contract,  its  terms  should 
be  so  precise  as  that  neither  party  can  reasonably  misunderstand  them.  Cbj> 
son  V.  Thompson,  2  W.  336 iv.  126. 

31.  If  the  contract  be  vague  and  uncertain,  or  the  evidence  to  eetabHah  it  be 
insufficient,  a  court  of  equity  will  not  enforce  it,  but  will  leave  the  party  to  his 
legal  remedy.     lb, 

32.  The  plaintiff,  who  seeks  for  the  specific  perfonnanee  of  an 
must  show  that  he  has  performed,  or  offered  to  perform,  on  his  part,  the 
which  formed  the  consideration  of  the  alleged  undertaking  on  the  pari  of  the 
defendant.     lb, 

33.  A  bill  in  equity,  brought  to  rescind  a  purchase  made  under  the  deeree 
of  this  court,  in  TerreU  v,  Taylor,  9  C.  43,  upon  the  Kround  that  the  title  to 
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tiie  property  was  defective,  and  oould  not  be  made  good  hj  the  vestry  and 
ether  persons,  who  were  parties  to  the  former  sait.  Bill  dismissed,  Mcuan  ▼. 
Mtmeatter^  9  W.  445 vi.  127. 

34.  The  alienage  of  the  vendee  is  an  insufficient  ground  to  entitle  the  vendor 
lo  a  decree  for  rescinding  a  contract  for  the  sale  of  lands*  Bisphum  v.  Dunlop^ 
1  W.  179....iii.509. 

35.  In  a  purchase  of  950  acres,  at  $20  an  acre,  a  discrepancy  between  facts 
and  representations  which  would  add  thirty-three  per  centum  to  the  cost,  is  a 
case  for  rescission,  not  for  compensation.  Boyee^s  Executors  v.  Grundff^  3  P 
210....viii  877. 

36.  Relief  by  delivering  up  instruments  is  quite  distinguishable  from  relief 
by  spedfic  performance  of  an  executory  contract.  Olarke  v.  WMUy  12  P.  178 
•  • . .  xii.  680. 

37.  A  false  affirmation  of  a  material  &cty  though  innocently  made,  is  ground 
for  a  rescission,  if  the  other  party  was  misled  by  it  Smith  v.  R%chard$y  13  P. 
26....xiiL  18. 

38.  A  sale,  ^  with  all  fiMilts,"  of  property  at  a  distance,  and  unexamined  by 
the  purchaser,  does  not  exempt  the  vendor  fiom  responsibility  for  positive 
asaerdons  of  material  &ct8,  cm  which  the  vendee  relied,  which  turned  out  to  be 
fidae.    Ih. 

B.    TERMS. 

1.  Where  the  vendor  is  indebted  to  the  vendee,  and  the  sale  is  made  in  order 
to  pay  the  debt,  the  vendor  must  allow  interest  from  the  time  the  debt  is  liquid- 
ated until  he  offiars  to  make  a  good  title,  and  is  accountable  for, the  rents  and 
profits  £rom  that  time  until  the  contract  is  specifically  performed.  Hepbvm  v. 
Duniopy  1  W.  179 iii.  509. 

2.  That  under  the  circumstances  of  this  case  performance  should  be  decreed 
only  on  making  additional  compensation,  and  after  deducting  so  much  of  the 
Burplus  land  as  had  been  sold  to  another.  King  v.  ffamiliony  4  P.  311 ... . 
ix.  75. 

3.  Explanation  of  the  decree  in  this  cause,  (reported  1  W.  179,)  that  the 
defendants  were  only  to  be  accountable  for  the  rents  and  profits  of  the  lands, 
referred  to  in  the  proceedings,  actually  received  by  them.  JDunlop  v.  Hepburn^ 
3  W.  231 iv.  20r>. 

4.  That  the  vendor  could  not  have  the  aid  of  a  court  of  equity  to  enforce  per- 
formance, if  the  vendee  would  pay  the  penalty.  Cathcart  v.  Robinson^  5  P. 
264 ix.328. 

5.  Where  the  bill  prayed  specific  performance  and  general  relief,  but  made 
no  special  case  for  payment  of  a  sum  which  the  vendee  was  to  receive  on  resell 
sion,  a  decree  for  that  sum  was  refused.    HoU  v.  Rogers,  8  P.  420 . . .  .xi.  147. 

6.  Where  the  defendant  to  a  bill  filed  by  the  owner  of  the  equitable  title  to 
lands,  appeared  to  hav^  the  better  equity  to  a  part  of  the  lands,  it  is  competent 
for  the  court  to  direct  the  complainant  to  release  that  part  of  the  land  to  the 
defendant,  and  thus  remove  a  doud  from  the  title,  and  that  the  tenants  thereof 
ahall  attorn  to  the  defendant,  as  a  condition  for  the  relief  granted  to  the  com- 
plainant; and  this,  though  there  is  no  prayer  in  the  answer  to  that  effect ;  it  is 
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a  modification  of  the  relief  of  the  complainaQt,  necessaxy  to  do  complete  jnstioB 
between  the  parties.     Walden  t.  Bodley,  14  P.  156. . .  .xiiL  400. 

7.  In  a  case  where  it  would  be  difficult  to  ascertain  the  injury  resulting  from 
the  breach  of  contract,  or  the  sum  in  damages,  bj  which  the  injury  might  be 
compensated,  this  court  will  not  themselves  ascertain  the  injury  nor  the  dam- 
ages, nor  direct  an  issue  quantum  danmifieaius.  Pratt  r,  LaWy  9  C.  456.... 
lii.  428. 

8.  Where  a  contract  for  the  sale  of  land  has  been  in  part  executed  by  a  con- 
veyance of  part  of  the  land,  and  the  vendor  is  unable  to  convey  the  residue,  a 
court  of  equity  will  sometimes  decree  the  repajrment  of  a  propordooate  part  of 
the. purchase-money  with  interest.    lb. 


SPOLIATION, 

Where  the  claimant  of  goods,  seized  for  a  fraudulent  violation  of  the  levenoe 
laws,  has  the  burden  of  proof  imposed  upon  him  by  the  court,  pursuant  to  the 
71st  section  of  the  collection  act  of  1779,  (1  Stats,  at  Large,  678,)  it  is  not  error 
for  the  judge  to  instruct  the  jury,  that  if  the  daJlaant  has  withheld  the  evidence 
of  his  accounts  and  transactions  with  the  parties  abroad,  from  whom  he  par- 
chased  the  goods,  they  are  at  liberty  to  presume  it  would  have  operated  unfavor- 
ably on  his  case,  if  produced.     OHftan  v.  United  StateSy  4  H.  242  •  •  •  .xvi.  89. 

EVIDENOE,  K.  2. 


STALE  CLAIMS. 

Limitations,  6. 

STATE  COURTS  AND  MAGISTRATES. 

A.  AS  TO  JURISDICTION  OF,  498. 

1.  OYER  PB00EEDINQ8  IN  COUBTS  OF  THE  trNTTBD  STATES. 

2.  AS  TO  PENALTIES  AND  FOBFBITUBES   T7NDEB   THE   LAWS   OF  TSS 

TJNITBD    STATES. 

3.  AS  TO  PEBS0N8  AND  PBOPEBTY  IN  THE   CUSTODY  OF  THE  LAW  OF 
THE  UNITED  STATES,  AND  OHOSES  IN  ACTION  PENDDTG  THBBSIN. 

4.  OTHEB  CASES. 

B.  KEMOYAL  OF  GASES  FROM,  494. 

C.  WRITS  OF  ERROR  TO,  496. 

A    AS  TO  JURISDICTION  OR 

1.    OYEB  PBOCEEDINaS   IN  COUBTS   OF  THE  T7NITK>   STATES. 

Jurisdiction,  C.  2. 

A  state  court  has  no  jurisdiction  to  enjoin  a  judgment  of  a  drcoit  oourt  of  Ab 
United  States.     JIT  Kim  v.  Voorhies,  7  C.  279 iL  529. 
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/ 

2.  AS   TO   PENALTIES  AND   FORFEITURES   UNDER   THE   LAWS    OF  THE    UNITED 

STATES. 

The  state  courts  have  not  jurisdiction  to  try  a  question  of  forfeiture,  under 
the  laws  of  the  United  States.     GekUm  y.  Hoyt,  3  W.  246 iv.  211. 

8.  AS  TO  PERSONS  AND  PROPERTY  IN  THE  CUSTODY  OF  THE  LAW  OF  THE 
UNITED  STATES,  AND  CHOSES  IN  ACTION  PENDING  THEREIN. 

1.  Money  in  the  hands  of  a  disbursing  officer  of  the  United  States,  though 
due  and  payable  by  him  to  a  private  person,  cannot  be  attached  by  process  out 
of  a  state  court.     Buchanan  v.  Alexander ^  4  H.  20 . . .  .xvi.  10. 

2.  The  discharge  of  a  debtor  committed  on  an  execution  out  of  a  circuit  court 
of  the  United  States,  for  non-payment  of  prison  fees,  under  the  authority  of  a 
state  law  or  by  a  state  officer  under  a  state  insolvent  law,  was  not  legal.  McNvU 
Y.Bland,  2  H.  9 xv.  1. 

8.  The  act  of  the  State  of  Mississippi,  granting  the  use  of  its  jails  to  the 
United  States,  was  intended  to  be  in  conformity  with  the  resolution  of  congress 
on  that  subject,  of  September  28, 1789,  (1  Stats,  at  Large,  96,)  and  conse- 
quently prisoners  of  the  United  States  could  be  discharged  only  by  due  course 
of  the  laws  of  the  United  States.    lb. 

4.  A  state  officer,  acting  under  a  state  insolvent  law  in  a  general  proceeding 
for  the  benefit  of  creditors,  cannot  discharge  from  imprisonment  a  debtor  arrested 
under  a  ca.  so.  issuing  out  of  a  circuit  court  of  the  United  States.  Duncafi  v. 
Iktrst,  1  H.  801 xiv.  621. 

FoREiON  Attachment,  5  ;    Insolvent  Laws,  B.  2  ;    Revenue  Laws. 

£.  d.  2. 

4.  other  cases. 

1.  The  state  courts  have  no  jurisdiction  to  try,  or  give  any  effect  to,  an  in- 
choate French  or  Spanish  title.     Burgess  v.  Cfrag,  16  H.  48 . . .  .xxi.  25. 

2.  The  supreme  court  of  Mississippi  had  not  jurisdiction  to  examine  and 
declare  the  validity  of  an  inchoate  Spanish  title,  and  its  proceedings  in  that 
behalf  were  merely  void.    Bickers  Lessee  v.  Stewart,  8  H.  750 ....  xv.  627. 

3.  The  courts  of  Florida  had  not  jurisdiction  to  receive  a  petition  for  the 
confirmation  of  a  private  land  claim  after  May  26,  1831.  United  States  v. 
Marvin,  8  H.  620 . . .  .xv.  567. 

4.  When  this  court  has  declared  a  state  law  to  be  in  conflict  with  the  con- 
stitution of  the  United  States,  the  courts  of  the  State  are  bound  to  conform  to 
that  dedsion.     Oook  v.  Moffat,  5  H.  295 . . .  .xvi.  405. 

5.  Ogden  v.  Saunders,  12  Wheat  213,  did  not  decide  that  a  state  tribunal 
was  bound  by  a  law  of  the  State  repugnant  to  the  constitution  of  the  United 
States,  which  is  the  supreme  law.     Jh. 

6.  The  act  of  the  legislature  of  Maryland,  of  1785,  c  72,  §  5,  does  not  con- 
fer a  personal  power  on  the  chancellor,  but  enlarges  the  jurisdiction  of  his 
csomrt.    Bank  of  the  United  States  v.  Ritchie,  8  P.  128 zi.  46. 

Mandamus,  B.  2. 

OUBT.  DIG.  42 
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B.    REMOVAL  OF  CASES  FBOM.    (Jurisdiction,  B.  d.) 

!•  Under  the  12th  section  of  the  judiciary  act^  if  the  damages  claimed  in  ^ 
declaration  exceed  the  sum  of  $500,  it  is  error  for  the  state  ooort  to  refuse  the 
defendant's  petition  for  a  removal  of  the  suit  to  the  circuit  court,  upon  the 
ground  that  it  does  not  appear  to  the  satisfaction  of  the  court  that  the  amoont 
in  controversy  exceeded  the  sum  of  $500.  Gordon  v.  Longest^  16  P.  97, .. . 
xiv.  198. 

2.  The  sum  demanded  in  the  declaration  is  the  amount  in  oontrovenj.    & 

C.    WBITS  OF  ERROR  TO. 
JuBiBDiCTioK,  A  c. ;  Ebbob. 


STATE  LAWS- 

Compacts  of  States;  Constitutional  Law;  Laws  of  the  seybbai.  Statjsi. 
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Ebrob,  F.  ;  Fractigb,  IL  G.  7. 


STATES. 
CoicPAGTB  OF  States;  Constitutional  Law;  Insolvent  Law8,B.;  L4WB 

OF  THE  SEYEBAL  STATES. 

A    SUITS  BY  AND  AGAINST,  494. 

1.  WHBBE  PABTIB8. 

2.  WHEBB  INTBBXSTBD  BUT  NOT  PABTIB8. 

B.    RIGHTS  AND  POWERS  IN  REFERENCE  TO  SOME  PARTICULAR 

SUBJECTS,  496. 

a    CERTAIN   SOVEREIGN   RIGHTS,   AND  WHEN    AND   HOW    AC- 
QUIRED, 496. 


A    SUITS  BY  AND  AGAINST. 
1.  WHBBE  PABTiES.    (Equitt,  B.  g ;  JuBiSDiCTiON,  A*  a ;  Pbaoticb,  L  a.  1.) 

1.  If  the  delfendaat,  having  heen  duly  seryed  with  prooess,  does  noi  choofle 
to  appear,  or  withdraws  his  appearance  on  leave,  tbe  oamplatnant  maj  pioeeed 
€x  parte.    Rhode  Island  v.  MatsacAusettiy  12  P.  657 xiL  883. 
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2.  Where  a  libel,  in  the  admiralty,  against  the  State  of  Greorgia,  stated  in 
substance  that  the  State  was  in  possession  of  certain  slaves  and  of  the  proceeds 
of  the  sales  of  certain  others,  in  which  the  plaintiff  had  an  interest,  and  that 
these  slaves  had  been  brought  into  the  United  States  afler  an  illegal  capture, 
and  had  been  taken  possession  of  by  the  State ;  it  was  held  that  the  libel  could 
not  be  sustained.     Ex  parte  MadrazzOy  7  P.  627 . . .  .x.  608. 

3.  Where  the  chief  magistrate  of  a  State  is  sued,  not  by  his  name,  but  in 
his  official  character,  and  the  claim  is  made  upon  him  solely  by  reason  of  his 
holding  the  office  of  governor,  and  no  decree  could  be  made  against  him  per« 
sonally^  the  State  must  be  considered  as  the  real  party  on  the  record.  ?%« 
Governor  of  Georgia  v.  MadrazOy  1  P.  110 . . . ,  vii.  481. 

4.  The  court  will  not  apply,  to  suits  between  States,  the  same  rules,  as  to 
time  of  answering,  which  govern  suits  between  individuals.  Rhode  Island  v. 
Massachusetts^  13  P.  23. . .  .xiii.  16. 

5.  The  proper  mode  of  pleading  in  a  suit  between  two  States,  to  determine 
a  question  of  boundary  between  them,  is  by  bill  and  cross-bill,  by  which  each 
party  becomes  an  actor,  and  asserts  its  claims  and  pretensions  in  such  a  way 
that  the  court  can  decree  where  the  true  line  is,  and  have  it  surveyed  and 
marked  when  necessary.  Missouri  v.  Iowa,  Iowa  v.  Missouri^  7  H.  660 . . . 
xvii.  337, 

6.  Though  twenty  years  is  sufficient  m  equity  to  operate  as  a  bar,  between 
individuals,  as  to  a  land  title,  yet  such  a  rule  cannot  be  applied,  as  between 
States.  All  the  circumstances  must  be  considered  and  the  amount  and  kind  of 
acquiescence  ascertained.  Rhode  Island  v.  Massachusetts^  15  P.  233 . . .  .xiv. 
81. 

7.  That  portion  of  the  boundary  line  between  Rhode  Island  and  Massachu- 
setts, in  dispute  in  this  case,  having  been  settled  by  a  joint  commission  in  1711, 
whose  acts  were  adopted  by  the  two  colonies,  it  is  too  late  now  to  disturb  this 
line  of  compromise  upon  an  allegation  of  mistake,  which  is  not  clearly  made 
out.    Rhode  Island  v.  Massachusetts^  4  H.  591 . . .  .xvi.  210. 

8.  Though  suits  between  States,  to  determine  questions  of  disputed  boundary, 
are  to  be  conducted  according  to  the  rules  of  pleading  and  practice  of  the  court 
of  chancery,  yet  they  are  to  be  so  moulded  and  applied  as  to  bring  the  cause 
to  a  hearing  on  its  entire  merits,  and  it  will  not  be  decided  on  any  merely 
technical  principles  of  chancery  pleading.  Rhode  Mand  v.  Massachusetts,  14 
P.  210....xiii.  429. 

9.  Where  a  decision  upon  a  plea  by  a  State  to  a  bill  by  another  State  con- 
oeming  boundary,  might  have  the  effect  to  keep  out  of  view  some  part  of  the 
merits  of  the  complainant's  case,  the  court  refused  to  decide  the  cause  on  the 
plea.    .i&. 

10.  In  a  suit  between  Florida  and  Georgia,  to  settle  a  part  of  the  boundary 
line  between  those  States,  the  United  States,  as  a  proprietor  and  grantor  of 
lands  in  the  disputed  territory,  having  an  interest  in  the  question  of  the  location 
of  the  line,  the  attorney-general,  on  filing  an  information,  had  leave  to  adduce 
evidence,  written  or  parol,  and  to  examine  witnesses  and  file  their  depositions, 
in  order  to  establish  the  boundary  claimed  by  the  United  States.  Florida  ▼ 
Oeorgioy  17  H.  478.  • .  .xxi.  621. 
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2.   WHERE   INTERESTED  BUT   NOT  PARTIES.      (PRiLCTICE,  L  A.  1.) 

1.  The  fact  that  a  State  has  an  interest  in  the  subject-matter  of  a  suit  be- 
tween individuals,  which  it  may  choose  to  assert,  does  not  oust  the  courts  of  the 
United  States  of  jurisdiction.     United  States  v.  Peters,  5  C.  115 ....  iL  206. 

2.  K  such  an  interest  is  suggested  as  would  make  the  State  a  necessary 
party,  the  suggestion  must  be  examined,  and  its  correctness  determined  by  the 
court     lb. 

3.  An  action  may  be  maintained  in  a  circuit  court  against  a  bank  of  which  a 
State  is  proprietor.  Bank  of  the  GommonweaUh  of  Kentucky  y.  Wtstery  2  P. 
818 viii.  123. 

4.  The  prohibition  to  sue  a  State,  contained  in  the  11th  amendment  of  the 
constitution,  does  not  extend  to  cases  in  which  a  State  is  not  made  a  party  on 
the  record,  even  if  the  State  has  the  entire  ultimate  interest  in  the  subject  of 
the  suit.     Osbom  v.  Bank  of  United  States,  9  W.  738 vL  251. 


B.    RIGHTS  AND  POWERS  IN  REFERENCE  TO  SOME  PARTICULAR 

SUBJECTS. 

Courts  of  the  United  States,  B^  a.  1. 

1.  The  fact  that  a  State  is  one  of  the  stockholders  in  a  banking  corporation, 
does  not  prevent  the  corporation  from  being  sued  in  the  courts  of  the  United 
States.  Bank  of  the  UniUd  States  v.  Planter's  Bank  of  Georgia,  9  W.  904 
•  •  • .  yi.  304. 

2.  The  fact  that  a  State  is  the  sole  owner  of  the  stock  of  a  banking  corpora- 
tion, does  not  affect  the  rights  of  its  creditors.     Ourran  v.  Arkansas,  15  H.  304 

• ..  .XX.  524. 

3.  When  a  State  becomes  a  stockholder  in  a  banking  corporation,  it  imparts 
none  of  its  attributes  of  sovereignty  to  the  latter,  and  can,  as  a  stockholder, 
exercise  jio  other  power  than  any  other  holder  of  stock  to  the  same  amount 
Briscoe  v.  Bank  of  the  OommonweaUh  of  Kentucky,  11  P.  257 . .  •  .xii.  418. 


C.    CERTAIN  SOVEREIGN  RIGHTS,  AND  WHEN  AND  HOW 

ACQUIRED. 

1.  When  the  Revolution  took  place,  the  people  of  each  State,  in  their  sov- 
ereign character,  acquired  the  absolute  right  to  all  their  navigable  waters,  and 
the  soils  under  them.     Martin  v.  WaddelTs  Lessee,  16  P.  367 . . .  .xiv.  345. 

2.  The  State  of  Alabama,  when  admitted  into  the  Union,  became  entitled 
to  the  soil  under  the  navigable  waters  within  the  limits  of  the  State  not  pr^ 
viously  granted.     PoUard^s  Lessee  v.  Bagan,  3  H.  212 . . .  .xv.  391. 

3.  Thoagh  by  the  act  of  February  20,  1811,  (2  Stats,  at  Large,  641,)  cer- 
tain restrictions  were  imposed  on  the  convenlaon  which  was  to  form  the  consti- 
tution of  Louisiana,  in  respect  to  what  that  constitution  should  contain,  y^ 
when  by  the  act  of  April  8,  1812,  (2  Stats,  at  Large,  701,)  Louisiana  was  ad- 
mitted into  the  Union,  **  on  an  equal  footing  with  the  original  States,"  coogreas 
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must  be  considered  to  have  been  satisfied  those  restrictions  had  been  observed, 
in  forming  the  constitution,  and  it  is  no  longer  a  question  under  any  law  of  the 
United  States,  whether  an  individual  has  been  injured  bj  a  violation  of  a  right 
intended  to  be  secured  by  those  restrictiona.  PermM  v.  First  MvnidpaUty  of 
New  Orleans,  8  H.  589  • . .  .xv.  561. 


STATUS   OP  PERSONS. 
CoNFXJOT  OF  Laws,  D,;  Domicile;  Slaves. 


STATUTBa 

A    WHEN  A  STATUTE  TAKES  EFFECT,  497. 

B.  REPEAL  AND  EXPIRATION  OF  STATUTES,  497. 

1.  REPEAL   BT  IMPLICATION. 

2.  EFFECT   OF  REPEAL   BT  EXPIRATION. 

m 

C.  CONSTRUCTION,  498. 

D.  DECLARATORY  ACTS,  499. 


A  WHEN  A  STATUTE  TAKES  EFFECT. 

A  statute  is  operative  from  its  date,  if  its  operation  is  not  postponed  by 
«ome  law.    MatAews  v.  Zone,  7  W.  164. . .  .v.  244. 


B.    REPEAL  AND  EXPIRATION  OF  STATUTES. 

1.  REPEAL  BT  IMPLICATION.      (RbVEI^UB  LaWS,  E.  C.) 

1.  There  must  be  a  positive  repugnancj  between  the  provisions  of  the  new 
law  and  the  old,  to  work  a  repeal  by  implication,  and  even  then,  the  old  law  is 
onlj  repealed  to  the  extent  of  such  repugnancy.  Wood  v.  United  SUsteSy  16  P. 
342 ziv.  836. 

2.  The  4th  section  of  the  act  of  February  12,  1793,  (1  Stats,  at  Large, 
805,)  respecting  fugitives  from  service,  is  repealed,  so  far  as  it  relates  to  the 
penalty,  by  the  act  of  September  18,  1850,  (9  Stats,  at  Large,  462,)  and  an 
action  for  the  penalty,  pending  at  the  time  of  the  repeal,  is  barred.  Norris  7. 
Crockery  13  H.  429. . .  .zix.  575. 

2.  EFFECT  OF  REPEAL  BT  EXPIBATIOir. 

1.  A  vessel  having  violated  a  law  of  the  United  States,  cannot  be  seized  for 
0ach  violation,  afler  the  law  has  expired,  unless  some  special  provision  be  made 
therefor  by  statute.     United  States  v.  Tlie  Hekn,  6  C.  203 ii.  371. 

2.  An  offence  against  a  temporary  act  cannot  be  punished  after  the  expira- 
tion of  the  act,  unless  some  provision  for  that  purpose  be  made  j  and  a  proviso 

42* 
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in  a  lawy  which  repeak  the  temporary  act,  that  persons  may  be  pmiuhed  for 
past  offences  as  if  the  law  had  not  been  repealed,  is  not  such  a  provisioiL  Ih 

Irresistible,  7  W.  551 v.  828, 

Appeal,  A.  28,  £.  10-12. 

C.    CONSTRUCTION. 
Admiralty,  B.  1 ;  Laws  of  thr  several  States,  B.  2 ;  BsvEirnB  Laws,  fi. 

1.  The  preamble  of  an  act  may  be  resorted  to,  to  aid  in  the  constraction  of 
the  enacting  clause,  when  any  ambiguity  existis.  Beard  v.  Howan,  9  P.  801 
•  •  • .  XI.  867. 

2.  Where  the  language  of  the  statute  is  dear,  it  is  not  for  the  court  to  tfLj  it 
embraces  cases  not  described,  because  no  reason  is  seen  why  they  were  not  in- 
cluded.   Denn  v.  Reid,  10  P.  524. . .  .xii.  228. 

8.  The  surrounding  circumstances  considered,  and  allowed  to  give  a  con- 
struction to  an  act  of  congress  making  a  .grant  of  land.  Lessieur  v.  Priet, 
12H.  59....xix.  81. 

4.  The  act  of  June  27, 1798,  (1  Stats,  at  Large,  578,)  to  punish  frauds 
committed  on  the  Bank  of  the  United  States,  is  so  repugnant  as  to  be  insuffi- 
cient to  support  an  indictment     United  States  v.  OcaUril,  4  C.  167.  •  •  .iL  57. 

5.  The  act  of  assembly  of  Maryland,  which  authorized  the  oommissiooecB 
of  the  dty  of  Washington  to  resell  lots  for  default  of  payment  by  the  first 
purchaser,  contemplates  a  single  resale  only ;  and  by  that  resale  the  power 
given  by  the  act  is  executed.     Onscde  v.  Thorwtony  6  C.  58 . . .  .iL  818. 

6.  A  repealing  act,  and  an  act  suspending  it,  passed  at  the  same  session,  are 
to  be  construed  so  that  both  may  have  effect,  if  possible.  Brown  v.  Bamj^  3 
D.  865..,. i.  261. 

7.  The  Virginia  act  of  1785,  declaring  the  commencement  of  acts  to  be 
from  the  day  on  which  they  in  fact  pass,  does  not  apply,  because  both  laws 
were  passed  at  the  same  session,  and  the  question  is,  whether  one  changes  the 
other,  and  this  is  the  special  case  provided  for  by  the  8d  section  of  the  act  of 
1789.    Ih. 

8.  Where  the  act  of  1785  does  not  apply,  the  rule  in  the  British  parliament, 
that  acts  of  the  same  session  have  effect  from  the  same  day,  obtains  in  Vir- 
ginia.   Ih. 

9.  A  proviso,  in  a  statute,  is  strictly  construed,  and  takes  no  case  oat  of  the 
enacting  clause,  which  is  not  fairly  within  the  terms  of  such  proviso.  Vmtsi 
States  V.  Dickson,  15  P.  141 .. .  .xiv.  54. 

10.  In  the  construction  of  a  doubtful  law,  the  contemporaneous  constraction 
of  persons  appointed  to  execute  it,  is  entitled  to  great  respect.  Edwards^  Les- 
see V.  Darby,  12  W.  206 vii.  126. 

11.  Even  a  penal  law  should  not  be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legislature.  American  Fur  Oompany  v.  United  States, 
2  P.  358 . . . .  viii,  187. 

12.  A  legislative  act,  unlike  a  deed  of  a  private  person,  may  confirm  and 
make  valid  a  void  conveyance.  Whether  it  does  so,  is  to  be  determined,  not 
by  a  technical  construction  of  the  word  used,  but  by  ascertaining  the  acCml  in* 
tent  of  the  legislature.     Wilkinson  v.  Lekmd,  2  P.  627  .    .  viii.  288. 
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18.  The  9th  section  of  the  act  of  assemblj  of  North  Carolina,  passed  in 
1715,  concerning  the  proving  of  wills,  &c.,  was  repealed  bj  the  act  of  1789, 
c.  28,  and  the  declaration  to  the  contrary,  contained  in  the  act  of  1 799,  c.  26, 
is  inoperative  as  to  cases  before  the  passage  of  this  last-mentioned  law.  Ogden 
▼.  BlackUdge,  2  C.  272 ...  .L  490. 

14  Certain  spedal  acts  of  the  State  of  Indiana  as  to  lands  given  for  the 
establishment  of  a  conntj  seat,  examined  and  applied.  SowgeaaU  v.  SUxU  Bank 
of  Jkdiana,  12  H.  871 . . .  .xix.  190. 

Pabtition,  5. 

D.    DECLAEATOEY  ACTS. 

Though  a  mistaken  opinion  of  the  legislature  oonoeniing  the  law  does  not 
make  the  law,  yet  it  may  be  so  declared  as  to  operate  in  JvturiK  PottmofUT' 
Gemerd  of  Oe  Vmted  States  v.  Earfy,  12  W.  186 viL  86. 


STATUTES  OF  THE  UNITED  STATES,  CITED, 

EXPOUNDED,    &o. 

Fob  Judioiabt  Aots  see  Appbopbiatb  Txtlbs. 

17^7,  July  18,  Ordinance  of  1787.     1  Stats,  at  Large,  51,  n. 

Menard  v,  Aspasia,  5  P.  505 . . . .  ix.  446, 

Pollard  V.  Hagan,  8  H.  812 xv.  891. 

Pemoli  v.  First  Municipality  of  New  Orleans,  8  H.  589 ....  xv.  561. 

Strader  v,  Graham,  10  H.  82 ... .  xviii.  805. 
1789,  July  4,  Duties.     1  Stats,  at  Large,  24. 

The  Josefa  Segunda,  10  W.  812 vi.  414. 

Two  Hundred  Chests  of  Tea,  9  W.  480 vL  121. 

United  States  v.  Tappan,  11  W.  419 . . . .  vi.  646. 
1789,  July  20,  Tonnage  Duties.     1  Stats,  at  Large,  27. 

Oldfield  V.  Marriott,  10  H.  146. . .  .xviii.  828. 
1789,  July  27,  Department  of  Foreign  Afiairs.     1  Stats,  at  Large,  28. 

Cherokee  Nation  v.  Greorgia,  5  P.  1 . . .  .ix.  178. 

•  

Ex  parte  Hennen,  18  P.  280. . .  .xiii.  185. 
1789,  July  81,  Duties.     1  Stats,  at  Large,  29. 

United  States  v.  Coombs,  12  P.  72 xii.  684. 

United  States  v.  Tappan,  11  W.  419 vL  646. 

8.  16,  p.  41.    Marriott  v.  Brune,  9  H.  619 .. .  .xviii.  288. 

ss.  17-22.  pp.  41,  42.     Greely  v.  Thompson,  10  H.  225 xviii.  877. 

s.  21,  p.  42.    United  States  v.  Fisher,  2  C.  858 i.  496. 

1789,  August  7,  Department  of  War.     1  Stats,  at  Large,  49. 
Cherokee  Nation  v,  Georgia,  5  P.  1 . . .  .ix.  178. 

Bx  parte  Hennen,  18  P.  280 xiii.  185. 

1789,  August  7,  Grovemment  of  Territory  northwest  (^  the  Ohio.    1  Stats,  at 
Large,  50. 
Cherokee  Nation  v.  Georgia,  5  P.  1 ...  .ix.  178. 
Menard  v.  Aspasia,  5  P.  505 . . .  .ix.  446. 
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Strader  v,  Graham,  10  H.  82 ...  •  xviii.  805. 

United  States  v.  Guthrie,  17  H.  284.  • .  .xxi.  506. 
1789,  August  7,  Light-houses,  &c     1  Stats,  at  Large,  53. 

Hohart  v.  Drogan,  10  P.  108 xii.  34. 

8.  4,  p.  54.     Gibbons  v.  Ogden,  9  W.  1 .  •  •  •  vi.  1, 

Passenger  Cases,  7  £L  283 xvii.  122. 

Coolej  V.  Board  of  War4pns  of  Philadelphia,  12  H.  299 .  •  •  .xiz.  lii 
1789,  September  1,  Registering  Vessels,  &c  '  1  Stats,  at  Large,  55* 

License  Cases,  5  H.  504. .  •  .zvi.  513. 
1789,  September  2,  Treasury  Department.     1  Stats,  at  Large,  65. 

ExparU  Hennen,  13  P.  230 xiii.  135. 

Hoyt  V.  United  States,  10  H.  109 .. .  .xviii.  315. 

Neilson  v.  Lagow,  12  H.  98. .  •  .xix.  46. 

United  States  v.  Guthrie,  17  H.  284. . .  .xxL  506. 
1789,  September  11,  Salaries  of  Execative  Officers,  &c    1  Stats,  at  Large, 
67. 

Ex  parte  Hennen,  13  P.  230. . .  .xiii.  135. 
1789,  September  22,  Post-Office.    1  Stats,  at  Large,  70. 

Postmaster-General  v.  Early,  12  W.  136. . . .  vii.  86. 
1789,  September  23,  (Resolution,)  Use  of  State  Jails.      1  Stats,  at  Large,  96 

Randolph  v.  Donaldson,  9  C.  76. . .  .iii.  274. 

Wayman  v.  Southard,  10  W.  1 . . .  •  vi.  311. 

McNutt  V.  Bland,  2  H.  9 . . .  .xv.  1. 
1789,  September  24,  Judiciary.     1  Stats,  at  Large,  73. 

For  Cases  in  which  this  Statute  is  cited,  &c.,  see  appropriate  heads 
in  the  Digest 

1789,  September  29,  Proifess  in  the  Courts  of  ihe  United  States.    1  State,  at 

Large,  93. 
Palmer  v.  Allen,  7  C.  550 .  •  •  .ii  667. 
Manro  v.  Almeida,  10  W.  473. ..  .vi.  485. 
United  States  Bank  v.  Halstead,  10  W.  51 . . . .  vL  829. 
Wayman  v,  l^athard,  10  W.  1 . . . .  vi.  31 1. 

Elmore  v.  Grymes,  1  P.  469 vii.  668. 

New  Jersey  v.  New  York,  5  P.  284. . .  .ix.  348. 
Duncan  v.  United  States,  7  P.  435 ...  .x.  535. 

Beers  v.  Haughton,  9  P.  329 xi.  376. 

Harrison  v.  Nixon,  9  P.  483 . . . » xi.  442. 
Livingston  v.  Story,  9  P.  632 . .  •  .xL  508. 

Tohuid  v.  Sprague,  12  P.  300 xiL  729. 

Ross  V.  Duval,  13  P.  45 . . .  .xiii.  84. 
Bronson  v.  Eanzie,  1  H.  311. .  •  .xiv.  628. 
Duncan  v.  Darst,  1  H.  301 .  •  •  .xiv.  621. 
McNutt  V.  Bland,  2  H.  9....xv.  1. 

Reeside  v.  Walker,  11  H.  272 xviii.  623. 

Pennsylvania  v.  Wheeling  Bridge  Co.  18  H.  518.  •  •  .xix.  621. 
In  re  Eaine,  14  H.  103 xx.  63. 

1790,  February  8,  Revenue  Laws,  (North  Carolina.)     1  Stats,  at  LaigOt  99* 

Cross  v.  Harrison,  16  H.  164...  .xxi.  66. 
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1790}  March  26,  Naturalization.     1  Stats,  at  Lai^,  108. 

Passenger  Oases,  7  H.  288 ...  •  zviL  122. 
1790,  April  2,  Oession  of  Lands  bj  North  Carolina.    1  Stats,  at  Large,  106. 

Burton's  Lessee  v.  Williams,  8  W.  529 . . .  .iv.  280. 

Cherokee  Nation  v.  Georgia,  5  P.  1 ...  .iz.  178. 
1790,  April  10,'  Useful  Arts.     1  Stats,  at  Large,  109. 

Evans  r.  Jordan,  9  0.  199 . . .  .iii.  881. 

Pennock  v.  Dialogue,  2  P.  1 . , .  .viii.  1. 

Grant  v.  Raymond,  6  P.  218 x.  94. 

Gayler  v.  Wilder,  10  H.  477 .. .  .xviii.  466. 

Coming  V.  Burden,  15  H.  252. . .  .zx.  508. 

Seymour  v.  McCormick,  16  H.  480. . .  .xzL  267. 
8. 3,  p.  111.     Hogg  V.  Emerson,  6  H.  487 . . .  .xvL  780. 
8.  4,  p.  111.     Hogg  V.  Emerson,  11  H.  587  • . .  .XTiii.  724. 

8.  5,  p.  111.    Ex  parte  Wood,  9  W.  608 vi.  207. 

1790,  April  80,  Crimes  against  the  United  States.    1  Stats,  at  Large,  118. 

United  States  v.  Hobnes,  5  W.  412 iv.  688. 

United  States  v.  KeUy,  11  W.  417. . . . vi.  645. 

United  States  v.  Ortega,  11  W.  467 vL  671. 

8S.  8,  4,  6,  p.  118.     Cohens  v.  Virginia,  6  W.  264 v.  82. 

88.  8,  6,  7,  9, 10, 11, 12,  pp.  118, 114, 115.     United  States  v.  Wiltberger, 

5  W.  76 iv.  574. 

8.  5,  p.  118.     United  States. v.  Daniel,  6  W.  542. . .  .v.  157. 
8.  8,  p.  118.    United  States  v.  Bevans,  8  W.  886 iv.  281. 

United  States  v.  Elintock,  5  W.  144 iv.  598. 

United  States  v.  Smith,  5  W.  158 iv.  597. 

8.  8,  p.  118.    United  States  v.  Dawson,  15  H.  467 xx.  598. 

88.  8,  9, 10,  11,  pp.  118, 114    United  States  v.  Palmer,  8  W.  610.  • .  .iv. 

814. 
8.  9,  p.  114.     United  States  v.  Furlong,  5  W.  184. . .  .iv.  604. 

88.  10, 11,  p.  114.     United  States  v.  Coombs,  12  P.  72 xii.  684 

8. 16,  p.  116.     United  States  v.  Murphy,  16  P.  203 xiv.  252. 

8. 18,  p.  116.     United  States  v.  Bailey,  9  P.  288. . .  .xL  841. 

8.  19,  p.  116.    United  States  v.  Nickerson,  17  H.  204 xxL  458. 

8.  27,  p.  118.    United  States  v.  Beid,  12  H.  861 .. .  .xix.  180. 
8. 29,  p.  118.    United  States  v.  Marchant,  12  W.  480. . . . vii.  297. 
8.  82,  p.  119.    Adams  v.  Woods,  2  0.  886. . .  .1.  492. 
1790,  May  26,  Authentication  of  Becords.     1  Stats,  at  Large,  122. 

Ferguson  v.  Harwood,  7  C  408. . .  .ii.  596. 

Mills  V.  Duryee,  7  C.  481 . . .  .ii.  681. 

United  States  v.  Amedy,  11  W.  892. . . . vL  688. 

Buckner v.  Finley,  2  P.  586 .... viii.  218. 

Owmgs  v.  Hull,  9  P.  607 xL  497. 

Urtetiqui  v.  D'Arbel,  9  P.  692 xL  532. 

M<Ehnoyle  v.  Cohen,  18  P.  312 xiiL  169. 

Stacy  t;.  Thrasher,  6  H.  44 xri  596. 

Bank  of  the  State  of  Alabama  v.  Dalton,  9  H.  522 xvi  249 

D'Arcy  v.  Ketchum,  11  H.  165. . .  .xvL  586. 
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Booth  V.  Clark,  17  H.  822 zxL  524 

1790,  May  26,  Mitigating  Forfeitures.    1  Stats,  at  Large,  122. 

United  States  v.  Morris,  10  W.  246 vL  895. 

1790,  Maj  26,  Goyemment  of  Territoiy  south  of  the  Ohio.    1  State,  at  Large, 
128. 
Cherokee  Nation  v.  Gkorgia,  5  P.  1 ...  .iz.  178. 
1790,  May  81,  Encouragement  of  Learning.    1  Stats,  at  Laige,  124 

ss.  1,  2,  8,  4,  pp.  124^  125.    Wheaton  v.  Peters,  8  P.  591 ...  .zL  228. 
1790,  June  14^  Belief  of  Thomas  Jenkins,  Ac  .  6  Stats,  at  Large,  8. 

Marriott  v.  Brune,  9  H.  619 . . .  .xviii.  288. 
1790,  June  14^  Bevenue  Laws,  (Bhode  Island.)     1  Stats,  at  Laige,  126. 

Cross  V,  Harrison,  16  H.  164. . .  .xxL  66. 
1790,  July  16,  Seat  of  GoTenunmit  of  United  States.    1  Stats,  at  Laige,  180. 
Van  Ness  «•  Washington,  4  P.  282. . .  .ix.  62. 
8.  6,  p.  180.    Van  Ness  v.  Washington,  4  P.  282. . .  .ix.  62. 
1790,  July  20,  Goyemment  tScc,  of  Seamen  in  Merchant  Service.     1  Stats,  at 
Large,  181. 
The  Thomas  Jefferson,  10  W.  428 . . . .  yL  465. 
Oliver  v.  Alexander,  6  P.  148.  •  •  .x.  69. 
United  States  v.  Coombs,  12  P.  72. . .  .xii.  684 
Cooley  V.  Board  of  Wardens  of  Philadelphia,  12  H.  299 . . .  .xix.  14S. 
1790,  July  20,  Tonnage  Duties.    1  Stats,  at  Lar^  185. 
Oldfield  V.  Marriott,  10  H.  146 ... .  xviii.  828. 
Cross  V.  Harrison,  16  H.  164. . ;  .xxL  66. 
1790,  August  4,  Duties.    1  Stats,  at  Large,  145. 

United  States  v.  Fisher,  2  C.  858. . .  .L  496. 
Eeene  v.  United  States,  5  C.  804. . •  .ii.  274 
Oldfield  V.  Mamott,  10  H.  146 .. .  .xviiL  828. 
ss.  15,  16,  18,  81,  pp.  158,  159,  164    Harrison  v.  Yose,  9  H.  872.... 

xviiL  181. 
s.  84,  p.  166.    Gieely  v.  Thompson,  10  H.  225 . . .  .xviiL  877. 
ss:  85,  86,  p.  166.    Marriott  v.  Bnme,  9  H.  619 . . .  .xviiL  288. 
s.  41,  p.  168.    Ohiey  v.  Arnold,  8  D.  808. . .  .L  285. 
s.  45,  p.  169.     Prince  v.  Bartlett,  8  C.  481 . . .  .iiL  207. 
Thelusson  v.  Smith,  2  W.  896. . .  .iv.  150. 
United  States  v.  State  Bank  of  North  Carolina,  6  P.  25...  .z.  13. 
s.  67,  p.  176.    The  Margaret^  9  W.  421. . .  .vL  116. 
1790,  August  4,  PoslrOffioe.    1  Stats,  at  Lai^  178. 

Postmaster-General  v.  Early,. 12  W.  186.  •  •  .vii.  86. 
1790,  August  10,  Debts  of  the  United  States.    1  Stats,  at  Large,  ISO. 
Two  Hundred  Chests  of  Tea,  9  W.  480. . . . vL  121. 

1790,  August  10,  Land  Tides  for  Officera,  Ao^  Virginia  Line.    1  Stats,  at 

Large,  182. 
Bouldin  v.  Massie's  Heirs,  7  W.  122 . . ! .  y.  284 
Doddridge  v.  Thompson,  9  W.  469 . . . .  vi.  186. 

1791,  February  4,  Kentucky  admitted  to  the  Union.    1  Stats,  at  Laige,  189. 

Green  v.  Biddle,  8  W.  1 v.  846. 

Pennsylvania  «•  Wheeling  Bridge  Co.  18  H.  518. . .  .xix.  621. 
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1791,  Febraaiy  25,  Bank  of  the  United  States.     1  Stats,  at  Large,  191. 

Bank  of  the  United  States  v.  Martin,  5  P.  479 ix.  434. 

Northern  Indiana  Baiboad  Company  v.  Michigan  Central  Baihroad 

Company,  15  H.  28d zz.  490. 

ss.  3, 7,  pp.  192, 193.    Osbom  v.  United  States  Bank,  9  W.  738 vi.  251. 

B.  7,  p.  193.     United  States  Bank  v.  Deveaoz,  5  C.  61  •  • .  .ii.  194. 
1791,  March  3,  Seat  of  Government  of  United  States.    1  Stats,  at  Large,  214. 
Van  Ness  v.  Washington,  4  F.  232 iz.  62. 

1791,  March  3,  (Besolution,)  United  States  Prisoners.    1  Stats,  at  Large,  225. 

Bandolph  v.  Donaldson,  9  C.  76 . . .  .iii.  274. 

1792,  February  20,  Post-Office.    1  Stats,  at  Large,  232. 

Postmaster-General  v.  Early,  12  W.  136.  • .  .vii.  86. 
1792,  March  5,  Protection  of  Frontier.     1  Stats,  at  Large,  241. 

Wetmore  v.  United  States,  10  P.  647 . . .  .zii.  283. 
1792,  March  23,  Pensions.     1  Stats,  at  Large,  243. 

Haybum's  Case,  2  D.  409 L  8. 

Marbnry  v.  Madison,  1  C.  137 i.  368. 

United  States  v.  Ferreira,  13  H.  40 zix.  373. 

ss.  2,  3,  4,  p.  244.     United  States  v.  Ferreira,  13  H.  40. . .  .xiz.  380,  n. 
1792,  April  2,  Mint.  1  Stats,  at  Large,  246. 

United  States  v.  Gardner,  10  P.  618 xii.  269. 

1792,  April  12,  Lands  purchased  by  J.  C.  Symmes.    1  Stats,  at  Large,  251,  m. 
6  lb.  7. 

Beynolds  v*  McArthur,  2  P.  417 . . .  .viii.  155. 
1792,  April  14,  Consuls,  &c    1  Stats,  at  Large,  254. 

Armstrong  v,  Lear,  12  W.  169 . . .  .vii.  102. 

Harrison  v.  Yose,  9  H.  372. . .  .zviii.  181. 
1792.  May  2,  Bevenue.     1  State,  at  Large,  259. 

8.  18,  p.  263.    United  States  v.  Fisher,  2  C.  358 ...  .L  496. 
^1792,  May  2,  Militia.     1  Stats,  at  Large,  264. 

Houston  V.  Moore,  5  W.  1 . . .  .iv.  535. 
s.  2,  p.  264    Luther  v.  Borden,  7  H.  1 . . .  .zvii.  1. 
1792,  Mny  5,  Imprisonment  for  Debt.     1  Stats,  at  Large,  265. 

Wilson,  Me  parte,  6  C.  52 ii.  318. 

Wayman  v.  Southard,  10  W.  1 . . . .  vi.  311. 
1792,  May  5,  Granting  Land  to  J.  C.  Symmes,  &c     1  Stats,  at  Large,  266. 

Hind  V.  Vattier's  Lessee,  5  P.  398. . .  .iz.  897. 
1792,  May  8,  Militia.     1  State,  at  Large,  271. 

Houston  v.  Moore,  5  W.  1 . . . .  iv.  535. 
s.  2,  p.  272.    Wise  v.  Withers,  3  a  331 ...  .L  597. 
1792,  May  8,  Process  in  the  Courto  of  the  United  States.    1  State,  at  Large, 
275. 

United  States  Bank  v.  Halstead,  10  W.  51 . . .  .tL  329. 

Manro  v.  Ahneida,  10  W.  473. . .  .vL  485. 

Ehnore  v.  Grymes,  1  P.  469 ...  .vii.  668. 

Fullerton  v.  Bank  of  the  United  States,  1  P.  604 viL  728. 

Boyle  r.  Zacharie,  6  P.  348,  648 z.  635,  297. 
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Yattier  v.  Hinde,  7  P.  252 z.  469. 

Duncan  v.  United  States,  7  P.  485 . . .  .x.  585* 

Harrison  t^.  Nixon,  9  P.  488 . .  *  .zi.  442. 

Livingston  v.  Stoiy,  9  P.  682 . . . .  xi.  508. 

Livingston  v.  Storj,  IIP.  851 . . .  .xiL  456. 

Toland  v.  Spragae,  12  P.  800 xii.  729. 

Boss  V.  Duval,  18  P.  45  • . .  .xiiL  84. 

United  States  v.  Knight,  14  P.  80 xiiL  470. 

Bronson  v.  Einzie,  1  H.  811 ... .  xiv.  628.    %> 

McNntt  V.  Bland,  2  H.  9 xv.  1. 

McCracken  v.  Hajward,  2  H.  608 . . .  .xv.  228. 

Pennsylvania  v.  Wheeling  Bridge  Co.  18  H.  518.  • .  .xix.  621. 

Homer  v.  Brown,  16  H.  854. . .  .xxi.  182. 
88. 1,  2,  pp.  275,  276.     New  Jersey  v.  New  York,  5  P.  284.  • .  .ix.  848. 
8.  2,  p.  276.     Robinson  v.  Campbell,  8  W.  212.  • .  .iv.  200. 

Wayman  v.  Southard,  10  W.  1 ...  .vi.  811. 

Poultney  v.  La  Fayette,  City  of,  12  P.  472. . .  .xii.  802. 

Story  V,  Livingston,  18  P.  859 . . .  .xiii.  196. 

Duncan  r.  Darst,  1  H.  801 ....  xiv.  621. 

The  Antelope,  10  W.  66 vi.  847. 

8.  8,  p.  276.     Beers  v.  Haughton,  9  P.  829 ....  xi.  876. 
8.  9,  p.  278.     Buel  r.  Van  Ness,  8  W.  812 v.  428. 

Sheppard  v.  Wilson,  5  H.  210 xvi.  862. 

1792,  December  81,  Registry,  ice.  of  Vessels.     1  Stats,  at  Large,  287. 

United  States  v.  Coombs,  12  P.  72 . .  •  .xii.  684. 
88. 1, 2,  8,  4, 18, 14,  27,  pp.  287,  288,  289,  294,  298.    The  Neptune,  8  W. 

601 iv.  809. 

8.  8.  p.  288.    Hays  v.  Pacific  Mail  Steamship  Ca  17  H.  596.... xxi 

718. 
8.  4^  p.  289.    United  States  v.  Grundy,  8  C.  888 i.  599.     ' 

The  Venus,  8  C.  258 .  •  •  .lii.  116. 
88^  7, 16,  27,  29,  pp.  290, 295,  298.    The  Luminary,  8  W.  407 ....  v.  461. 

The  Margaret,  9  W.  421 vi.  116. 

8. 18,  p.  294.     Harrison  v.  Vose,  9  H.  872 . . .  .xviii.  181. 
88. 14, 17,  pp.  294,  295.     United  States  v.  Willing,  4  C.  48. . .  .iL  14 
88. 14^  27,  pp.  294,  298.    Ocean  Insurance  Company  v.  PoUeys,  18  F. 
157;...  xiii.  104. 
1798,  February  9,  Foreign  Coins.     1  Stats,  at  Large,  800. 

United  States  v.  Gardner,  10  P.  618 xiL  269. 

1798,  February  12,  Fugitives  from  Justice,  &c     1  Stats,  at  Large,  802. 

Holmes  9.  Jennison,  14  P.  540. . .  .xiiL  649. 

Prigg  9.  Pennsylvania,  16  P.  589. .  •  .xiv.  417. 
88.  8,  4^  pp.  802,  805.    Jones  v.  Van  Zandt,  5  H.  215 ... .  xvi  866. 
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Gratiot  v.  United  States,  4  H.  80 ... .  zvi.  27. 
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88.  2,  8,  4,  pp.  512,  514,  515.     Gratiot  v.  United  States,  15  P.  886... . 
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Williams  v.  Norris,  12  W.  117. . .  .vii.  72. 
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Strader  v,  Graham,  10  H.  82 ... .  xviiL  305. 
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The  Margaret,  9  W.  421 yi.  116. 

Harris  v.  Dennie,  8  P.  292 yiii.  422. 

United  States  v.  State  Bank  of  North  Carolina,  6  P.  29 x.  12. 

New  York  v.  Mihi,  11  P.  102. . .  .xii.  857. 
United  States  v.  Coombs,  12  P.  72 ....  xii.  684. 
United  States  v.  Eckfbrd's  Executors,  1  H.  250 . . .  .ziv.  592. 
Broome  v.  United  States,  15  H.  148. . .  .zx.  445. 
ss.  21,  89,  90,  91,  pp.  642,  695,  696,  697.    Hoyt  v.  United  States,  10  £L 
109....xviii.  815. 

s.  21,  p.  642.    Cary  v.  Curtis,  8  H.  286 xv.  409. 

Tremlett  v.  Adams,  18  H.  295 . . .  .xix.  507. 

Stewart  v.  United  States,  17  H.  116 xxi.  408. 

88.  28,  46,  pp.  644,  661.     Gibbons  v.  Ogden.  9  W.  1 vi.  1. 

ss.  28,  25,  80,  46,  91,  pp.  644,  646,  649,  661,  697.    Passenger  Gases,  7 
H.  288 ... .  xviL  122. 

88.  27-58,  62,  pp.  648-671,  678.    Harris  v.  Dennie,  8  P.  292 inSL 

422. 
8.  29,  p.  648.     Rose  v.  Himely,  4  C.  241 . . .  .iL  87. 

The  Apollon,  9  W.  862 vi.  88. 

ss.  29,  67, 89,  91,  pp.  648,  677,  695,  697.    United  States  v.  Morris,  10  W. 

246 vi.  895. 

88.  86,  61,  pp.  655,  678.    United  States  v.  Tappan,  1 1  W.  419 yL  646. 

88.  86,  62,  pp.  655,  678.     Conard  v.  Pacific  Insurance  Company,  5  P. 

262 X.  110. 

88.  87,  41,  48,  51,  52,  pp.  658,  659,  660,  665.    Peisch  v.  Ware,  4  a  847 

....iL182. 
ss.  87,  88,  89,  48,  50,  62,  68,  pp.  658,  659,  660,  665,  678,  677.    United 

States  V.  Three  Hundred  and  Fifty  Oieste  of  Tea,  12  W.  486 

vii.  802. 
88.  48,  50,  70, 71,  pp.  660,  665,  678.    Sixty  Pipes  of  Brandy,  10  W.  421 
. . .  .vL  461.  ^ 

s.  46,  p.  661.    The  Bobert  Edwards,  6  W.  187 t.  54. 

8.  50,  p.  665.     Harford  v.  United  States,  8  C.  109 iii.  45. 

Schooner  Paulina  v.  United  States,  7  C.  52 . . .  .ii.  452. 

88.  50,  71,  pp.  665,  678.     Locke  v.  United  States,  7  C.  889 iL  560. 

88.  50,  66,  68,  70,  71,  89,  91,  pp.  665,  677,  678,  695,  697.     Taykr  v. 
United  States,  8  H.  197 xv.  882. 


STATUTES  OF  THE  UNITED  STATES  CITED.  511 

88.  50,  66,  68,  pp.  665,  677.      Caldwell  v.  United  States,  8  H.  366 

xvii.  625. 

88.  59,  78-61,  pp.  672,  680-689.    Marriott  v.  Brune,  9  H.  619 xyiii. 

288. 

8.  59,  p.  672.     Lawrence  o.  Caswell,  18  H.  488 xix.  612. 

8.  62,  p.  678.     Harris  v.  D'Wolf,  4  P.  147 ix.  88. 

Fisher^s  Lessee  r.  Cockerell,  5  P.  248. . .  .ix.  818. 
88.  62,  65,  pp.  678,  676.     Conard  v.  -Atlantic  Insurance  Company,  1  P. 

886. . .  .ylL  687. 

Meredith  v.  United  States,  18  P.  486 xiii.  260. 

8.  65,  p.  676.    United  States  v.  Fisher,  2  C.  858 L  496. 

Palmer  v.  Allen,  7  C.  550 ii.  667. 

Prince  v.  Bartlett,  8  C.  481 iii.  207. 

Ex  parte,  Davenport^  6  P.  661 ....  x.  802. 

Thelnsson  v.  Smith,  2  W.  896 iv.  150. 

United  States  v.  Howland,  4  W.  108 iv.  860. 

United  States  ik  Hack,  8  P.  271 xi.  96. 

United  States  v.  Phelps,  8  P.  700 s.  264. 

.     Field  V.  United  States,  9  P.  182 xi.  827. 

Wajman  v.  Southard,  10  W.  1 vi.  811. 

Brent  v.  Bank  of  Washington,  10  P.  596 xii.  262. 

8.  66,  p.  677.    Daviess  t;.  Fairhaim,  8  H.  636 ... .  xv.  578. 

United  States  v.  Riddle,  5  C.  811 ii.  276. 

United  States  v.  One  Hundred  and  Fifty  Crates  of  Earthenware^ 

8  W.  282 iv.  206. 

88.  66,  71,  pp.  677,  678.    Wood  v.  United  States,  16  P.  842.... xiv. 
886. 

Clifton  V.  United  States,  4  H.  242 . . . .  x vL  89. 

Buckley  v.  United  States,  4  H.  251 ... .  xvi.  98. 
A.  67.  p.  677.    Two  Hundred  Chests  of  Tea,  9  W.  480 vi.  121. 

United  SUtes  v.  Six  Packages  of  Goods,  6  W.  520 145. 

United  States  v.  One  Hundred  and  Twelve  Casks  of  Sugar,  8  P.  277 

....  XI.    vv . 

88.  69,  89,  pp.  678,  695.     Ex  parte  Hoyt,  18  P.  279 ... .  xiii.  156. 
88.  70,  98,  101,  pp.  678,  699,  700.    The  Josefa  Segunda,  10  W.  812 
. . . .  vi.  414. 

8.  70,  p.  678.     Gelston  v.  Hojt,  3  W.  246 iv.  211. 

88.  76,  88,  84,  pp.  681,  692,  694.    Barlow  v.  United  States,  7  P.  404 

....  X.  Oitfitf. 

8.  89,  p.  695.     Gelston  v.  Hoyt,  3  W.  246 iv.  211,  n.  p.  219. 

88.  89,  91,  pp.  695,  697.    Jones  v.  Shore's  Executor,  1  W.  462 iiL 

633. 
United  States  v.  Jones,  1  W.  462. . .  .iii.  688. 

Van  Ness  v,  Buel,  4  W.  74 iv.  847. 

8.  91,  p.  697.     United  States  v.  Nineteen  Hundred  and  Sixty  Bags  of 
Coffee,  8  C.  898 ... .  iii.  188. 
1799,  March  2,  Compensation  of  Revenue  Officers.    1    Stats,   at  Large^ 
704. 
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Broome  v.  United  States,  15  H.  148.  • .  .zx.  445. 
8.  2,  p.  706.     United  States  v.  Heth,  8  C.  899 ...  .L  617. 

Hoyt  V.  United  States,  10  H,  109 xyiii.  815. 

1799,  March  2,  Government  of  Navy.     1  Stats,  at  Lai^ge,  709. 
ss.  7,  9,  p.  716.    Bas  v.  Tingj,  4  D.  87 ...  .L  822. 

s.  7,  p.  716.    Talbot  v.  Seeman,  1  C.  1 i.  881. 

1799,  March  2,  Sale  of  Lands  Northwest  of  the  Ohio^  &o.    1  Stats,  at  Lai^ 
728. 
Reynolds  v,  McArthnr,  2  P.  417 ....  viii.  155. 
1799,  March  2,  Fost-Office.     1  Stats,  at  Large,  788. 

ss.  22,  28,  pp.  789,  740.    PostmasterwGeneral  v.  Early,  12  W.  186 
....  vii.  86. 

1799,  March  8,  Intercourse  with  Lidians.     1  Stats,  at  Large,  748. 
s.  5,  p.  745.    M'lver  v.  Bagan,  2  W.  25 . . .  .iv.  10. 

1800,  January  6,  Imprisonment  for  Debt.    2  Stats,  at  Larger  4. 

King  V.  Riddle,  7  C.  168. . .  .ii.  500. 

Way  man  v.  Southard,  10  W.  1 . . . .  vi.  811. 

Ogden  r.  Saunders,'  12  W.  213 .. .  .vii.  182. 

Bank  of  the  United  States  v.  Tyler,  4  P.  866. . .  .ix.  100.      . 

United  States  v.  Knight,  14  P.  801 xiiL  470. 

Duncan  v.  Darst,  1  H.  801 ... .  xiv.  621. 

McNutt  V,  Bland,  2  H.  9 . . .  .xt.  1. 

Snead  v.  McCouU,  12  H.  407 . . .  .xix.  208. 
ss.  2,  8,  4,  5,  pp.  5,  6.     Bank  of  the  United  States  v.  Weisiger,  2  P.  881 
....viii.  129. 
XSOO,  Febroary  27,  to  suspend  Intercourse  with  France.    2  Stats,  at  Lacge^  7. 

Pennington  «.  Coxe,  2  C.  88 ...  .i.  489. 

Mniray  v.  The  Charming  Betsey,  2  &  64. . .  .L  450. 

Maley  v.  Shattodc,  8  a  458. . .  .i.  642. 
1800,  March  8,  Salvage.    2  Stats,  at  Lai^,  16. 

Bas  r.  Tingy,  4  D.  87 i.  822. 

Talbot  t;.  Seeman,  1  C.  1 i.881. 

The  Adventufe,  8  C.  221 iii.  100. 

Schooner  Adeline  and  Cargo,  9  C.  244. .  •  .iiL  850. 

The  Star,  8  W.  78 . . .  .iv.  175. 
1800,  April  4,  Bankruptcy.     2  Stats,  at  Large,  19. 

Richards  v,  Maryland  Ins.  Co.  8  C.  84. . .  .iii.  86. 

Beers  v.  Haughton,  9  P.  829 ... .  xi.  876. 

Milnor  v.  Metz,  16  P.  221 xiv.  261. 

Nebon  v,  Carland,  1  H.  265 ....  xiv.  599. 
88.  1,  5,  6,  11,  12,  18,  18,  50,  pp.  19,  28,  24,  25,  26,84    OomegyBv. 

Vasse,  1  P.  193 vii.  529. 

s.  6,  p.  23.    Ogden  v.  Saunders,  12  W.  218 viL  182. 

38.  6,  42,  pp.  28,  B3.    Tucker  v.  Oxley,  5  C.  84. . .  .ii.  188. 
88.  29,  80,  62,  pp.  29,  86.     Harrison  v.  Sterry,  5  C.  289 . . .  .ii.  267. 
s.  61,  p.  86.     Sturges  v.  Crowninshield,  4  W.  122 . . .  .iv.  862. 
8.  62,  p.  86.    United  States  v.  Fisher,  2  a  858 L  496. 

Conard  r.  Atlantic  Insurance  Co.  1  P.  886 ....  vii.  687. 
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1800,  April  17,  Patents.    2  Suts.  at  Large,  87. 
Pennock'v.  Dialogue,  2  P.  1 . . . .  viii.  1. 

Shaw  V.  Cooper,  7  P.  292 x.  495. 

M'Clurg  V.  Eingsland,  1  H.  202 xiv.  567. 

Gayler  r.  Wilder,  10  H.  477. . .  .xviii.  466. 
Seymour  v»  McCormick,  16  H.  480. . .  .zxi.  267. 

B.  8,  p.  88.    Evans  v.  Eaton,  8  W.  454 iv.  260. 

Keplinger  v.  De  Young,  10  W.  358 vi.  438. 

Bloomer  v.  McQuewan,  14  H.  539 ....  xx.  326. 
1800,  April  23,  Government  of  Navy.     2  Stats,  it  Large,  45. 
Jones  V,  Shore's  Executor,  1  W.  462. . .  .iiL  688* 

United  States  v.  Jones,  1  W.  462 iiL  688. 

Wilkes  t^.  Dinsman,  7  H.  89 . . . .  xvii.  55. 

8.  5,  p.  52.    The  Dos  Hermanos,  10  W.  806 vi.  412. 

1800,  May  7,  To  divide  Territory  Northwest  of  the  Ohio.    2  Stats,  at  Large,  58. 
Cherokee  Nation  v.  Greorgia,  5  P.  1 . . .  .ix.  178. 
Trustees  for  Yinoennes  University  v.  Indiana,  14  H.  268.... xx. 
172. 
s.  2,  p.  59.     Menard  v,  Aspasia,  5  P.  505 .  •  •  •  ix.  446. 
1800,  May  7,  Land  Sales  by  Marshal,  &c.    2  Stats,  at  Lai^,  61. 

s.  3,  p.  61.     Doolittle's  Lessee  v.  Bryan,  14  H.  563 ....  xx.  842. 
1800,  May  10,  Limits  of  Georgia.     2  Stats,  at  Large,  69. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  358. . .  .xiii.  497 
1800,  May  10,  Slave-Trade.     2  Stats,  at  Large,  70. 

The  Plattsburgh,  10  W.  183 vi.  350. 

United  States  v.  Gooding,  12  W.  460 vii.  281. 

ss.  2,  8,  pp.  70,  71.    United  States  v.  Morris,  10  W.  246 vi.  596. 

8.  4,  p.  71.    The  Merino^  Constitution,  and  Looisa,  9  W.  891.... vL 
102. 
1800,  May  10,  Compensation  of  Revenue  Officers.     2  Stats,  at  Large,  72. 

8.  2,  p.  72.    United  States  v.  Heth,  3  C.  399 i.  617. 

1800,  May  10,  Sale  of  Lands  Northwest  of  the  Ohio.    2  Stats,  at  Lar|{o, 
73.  • 

Matthews  v.  Zane,  7  W.  164 v.  244. 

Doddridge  v.  Thompson,  9  W.  469 vi.  186. 

Reynolds  v.  Mc Arthur,  2  P.  417. ..  .viii.  155. 

Farrar  v.  United  States,  5  P.  873 ix.  886. 

8*  6,  p.  75.    United  States  v.  Dickson,  15  P.  141 .. .  .xiv.  54. 

United  States  v.  Linn,  15  P.  290 xiv.  93. 

ss.  6, 10,  pp.  75,  77.    United  States  v.  Boyd,  5  H.  29 xvi.  290. 

8.  7,  p.  75.     Chotard  v.  Pope,  12  W.  586 vii.  876. 

8.  9,  p.  77.    M'Cluny  v.  Silliman,  2  W.  369 iv.  187. 

1800,  May  18,  To  authorize  issuing  certain  Patents.     2  Stats,  at  Laige,  80. 

Lindsey  v.  Miller's  Lessee,  6  P.  666. . .  .x.  304. 
1800,  May  13,  Judiciary.    2  Stots.  at  Large,  82. 

Ross  V,  Duval,  13  P.  45. . .  .xiii.  84. 
1800,  May  IS,  Duties.     2  State,  at  Large,  84. 

Lawrence  v.  Caswell,  13  H.  488 ....  xix.  612. 
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1801,  February  Id,  Courts  of  United  States.    2  Stats,  at  Large,  89. 

United  States  v,  Goodwin,  7  C.  108 ii.  472. 

Kendall  v.  United  States,  12  P.  524 xii.  834. 

8. 11,  p.  92.     Decatur  v.  Paulding,  14  P.  497 xiii.  610. 

Waring  v.  Clarke,  5  H.  441 ....  xvi.  456. 

8.  3d,  p.  98.    United  States  v.  Hooe,  1  C.  818.  • .  .i.  419. 
1801,  February  27,  District  of  Columbia.    2  Stats,  at  Lai^e,  103. 

Marbury  v,  Madison,  1  C  137. ..  .L  368. 

United  States  v.  Simms,  1  C.  252 i.  408. 

United  States  v.  More,  3  C.  159 i  550. 

Levy  Court  of  Washington  County  v.  Ringgold,  5  P.  451 . .  •  .ix.  418l 

Lee  9.  Lee,  8  P.  44. . .  .xi.  20. 

Stelle  V.  Carroll,  12  P.  201 nL  698. 

Bank  of  Alexandria  9.  Dyer,  14  P.  141 .  • .  .xiiL  893. 

United  States  v.  Eliason,  16  P.  291 .. .  .xiv.  804.' 

Rhodes  v.  Bell,  2  H.  397 xr.  152. 

Adams  v.  Roberts,  2  H.  486 xt.  187. 

Van  Ness  v.  Van  Ness,  6  H.  62 xvi.  600. 

McLaughlin  9.  Bank  of  Potomac,  7  H.  220. . .  .zviL  97. 

&  parte  Taylor,  14  H.  3 xx.  8. 

88.  1,  3,  5,  pp.  103,  105,  106.    Bank  of  Colombia  v.  Okdey,  4  W. 

235 iv.  387. 

88. 1,  3,  5,  8,  pp.  103, 105, 106.    Kendall  v.  United  States,  12  P.  524. . . . 
XU.834. 

8.  3,  p.  105.    Decatur  v.  Paulding,  14  P.  497 xiiL  610. 

8.  8,  p.  106.    Young  v.  Bank  of  Alexandria,  4  C.  384. .  •  .ii.  148. 

Nicholls  9.  Hodges,  1  P.  562 vii.  698. 

88.  8, 12,  pp.  106, 107.    Carter's  Heirs  9.  Cutting,  8  C.  251 . . .  .ill  114 
8.  9,  p.  106.    United  States  i;.  Ringgold,  8  P.  150 xL  58. 

8. 12,  p.  107.    Teaton  9.  Lynn,  5  P.  224. . .  .ix.  305. 
West  9.  Smith,  8  H.  402. . .  .xvii.  636. 

8. 13,  p.l07.     VanNess9.  Bank  of  the  United  States,  13  P.  17 xin.10. 

1801,  March  3,  Lands  of  J.  C.  Symmes,  &c..  Northwest  of  the  Qhia    2  Stats 

at  Large,  112. 
Reynolds  9.  Mc Arthur,  2  P.  419. . .  .viii.  155. 
1801,  March  3,  District  of  Columbia.     2  Stats,  at  Large,  115. 

United  States  9.  Simms,  1  C.  252 i.  408. 

s.  2,  p.  115.   Levy  Court  of  Washington  County  9.  lUnggold,  5  P.  451 . . 

ix.  418. 
s.  5,  p.  115.     Bank  of  Columbia  v.  Okeley,  4  W.  235. . .  .iv.  887. 

1801,  March  3,  Invoices.     2  Stats,  at  Large,  121. 

8.  2,  p.  121.     United  States  9.  Tappan,  1 1  W.  419 iv.  646. 

1802,  March  8,  Courts  of  United  States.    2  Stats,  at  Large,  132. 

United  States  v.  Gk)odwin,  7  C.  108.'. .  .ii.  472. 
1802,  March  16,  Military  Peace  Establishment    2  Stats,  at  Large,  132. 

Parker  9.  United  States,  1  P.  293 vii.  580. 

8.  5,  p. •133.    United  States  9.  Freeman,  3  H.  556. . .  .xv.  548. 
8.  27,  p.  137.     Gratiot  9.  United  States,  15  P.  836 xiv.  106. 

Gratiot  9.  United  States,  4  H.  80 xvi.  27. 
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1802,  March  80,  Intercoone  with  Indians.    2  Stats,  at  Large,  139. 
Worcester  v*  Greorgia,  6  F.  515  •  •  • .  x.  214. 
88.  1,  16,  21,  pp.  189,  144,  146.    American  Fur  Company  v.  United 

States,  2  P.  858. . . . viii.  187. 
s.  5,  p.  141.    M'lver  v.  Eagan,  2  W.  25.. . .  .It.  10. 
88.  5,  16,  pp.  141,  144.    Cherokee  Nation  v.  Greorgia,  5  P.l....iz» 
178. 
1802,  April  6,  Bepeal  of  Taxes.    2  Stats,  at  Lai^e,  148. 

Pennington  v.  Coxe,  2  C.  88 ...  .i.  489. 
1802,  April  14,  Nataralixation.    2  Stats,  at  Large,  158. 

Campbell  v.  Gk>rdon,  6  a  176 ii.  857. 

Osbom  t;.  Bank  of  United  States, .9  W.  788. .  • .  vi.  Sfil. 

Passenger  Cases,  7  H.  288 xviL  122. 

88. 1,  2,  pp.  158, 154.    Spratt  v.  Spratt,  4  P.  898.  •  •  .ix.  111. 
1802,  April  29,  Judiciary.    2  Stats,  at  Large,  156. 
Conn  V.  Penn,  5  W.  424. . .  Ay.  690, 
JEx parte  Crane,  5  P.  190.  •  •  .ix.  278. 
B.  2,  p.  156.    JEx part&  Hennen,  18  P.  225 .  • .  .xiiL  188. 
8.  6,  p.  159.     Holmes  v.  Jennison,  14  P.  540. . .  .xiiL  649. 
United  States  v.  Daniel,  6  W.  542. . . .  v.  157. 
Deyereaux  v.  Marr,  12  W.  212. • .  .viL  181. 
Bank  of  the  United  States  v.  Green,  6  P.  26. .  •  .x.  11. 

United  States  v.  Bailey,  9  P.  267 xi.  854. 

Yeazie  v.  Wadleigh,  11  P.  55 xii.  884. 

Adams  v.  Jones,  12  P.  207 xii.  676. 

White  V.  Turk,  12  P.  288 xii.  711. 

Kendall  v.  United  States,  12  P.  524. . .  .xii.  884. 
Nelson  v.  Carland,  1  H.  265 .  • .  .xiv.  599. 
United  States  v.  Briggs,  5  H.  208. . .  .xvL  860. 
Nesmith  v.  Sheldon,  6  H.  41 .  • .  .xvi  595. 
United  States  v.  Chicago,  7  H.  185 . . .  .xviL  82. 
Wilson  V.  Bamum,  8  H.  258. . .  .xviL  579. 
Forsyth  v.  United  States,  9  H.  571 . . .  .xyiiL^66. 
Webster  v.  Cooper,  10  H.  54 ... .  xviii.  295. 
8.  9,  p.  168.     Stuart  v.  Laird,  1  C.  299 ....  L  414. 
United  States  v.  Hooe,  1  C.  818. ... i.  419. 
1802,  April  29,  Encouragement  of  Learning.    2  Stats,  at  Large,  171. 

Wheaton  v.  Peters,  8  P.  591 xL  228. 

1802,  April  80,  Compensation  of  Revenue  Officers.    2  Stats,  at  Large,  172. 

8.  8,  p.  172.     Hoyt  v.  United  States,  10  H.  109 xviii.  815. 

1802,  April  80,  Territory  Northwest  of  the  Ohio.     2  Stats,  at  Large,  178. 

Searight  v.  Stokes,  8  H.  151 xv.  846. 

Strader  v.  Graham,  10  H.  82 .  • .  .xviii.  805. 
State  Bank  of  Ohio  v.  Ejioop,  16  H.  869 . . .  .xxi.  190. 
1802,  May  1,  Lands  of  J.  C.  Symmes,  &&,  Northwest  of  the  Ohio.    2  Stats, 
at  Large,  179. 
Reynolds  v.  McArthnr,  2  P.  417 • . .  .viii.  155. 
1802,  May  8,  District  of  Columbia.    2  Stats,  at  Large,  198. 
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Mandeyille  v.  Biggs,  2  F.  482 yiiL  186. 

s.  3,  p.  194.     Mechanics'  Bank  of  Alexandria  v.  Withers,  6  W.  106... . 
V.  24. 

s.  7,  p.  194.     Rhodes  v.  Bell,  2  H.  397 xv.  152. 

L802,  May  3,  City  of  Washington.     2  Stats,  at  Large,  195. 

Cohens  v.  Virginia,  6  W.  264 v.  82. 

Corporation  of  Washington  t^.  Fratt,  8  W.  681 . . .  .y.  538. 
1803,  February  19,  Belief  of  Inhabitants  of  Fortsmouth.    2  Stats,  at  Laige, 
201. 
Marriott  v.  Brune,  9  H.  619 . . .  .xviii.  283. 
1803,  February  28,  Consuls,  &c.    2  Stats,  at  Large,  203. 

s.  2,  p.  203.     Harrison  v.  Yose,  9  H.  372 . . .  .xviiL  181. 
1803,  February  28,  Slave-Trade.     2  Stats,  at  Large,  205. 

Amiable  Lucy  v.  United  States,  6  C.  330 . .  •  .ii.  422. 
Passenger  Cases,  7  H.  283. . .  .xvii.  122. 
1803,  March  3,  Ohio.    2  Stats,  at  Large,  225. 

■  Campbell  v.  Doe,  13  H.  244 xix.  477. 

s.  2,  p.  226.     Searight  v.  Stokes,  3  H.  151 . . .  .xv.  346. 
8.  4,  p.  226.     Smith  v.  Hunter,  7  H.  738. .  •  .xvii.  382. 
1803,  March  3,  Insurance  in  District  of  Columbia.     2  Stats,  at  Lai^ge,  227. 

Kom  V.  Mutual  Assurance  Society  of  Virginia,  6  G.  192....iL 
364. 
1803,  March  3,  Lands  of  United  States  south  of  Tennessee.    2  Stats,  at  Large 
229. 

Bagnell  v.  Broderick,  13  P.  436 xiii.  235. 

Lessee  of  Follard's  Heirs  v.  Eibbe,  14  F.  353 xiii.  497. 

Kennedy's  Executors  v.  Hunt's  Lessee,  7  H.  586.  • .  .xvii.  305. 
La  Boche  v,  Jones,  9  H.  155 ....  xviii.  77. 
ss.  1,  2,  3,  4,  5,  6,  pp.  229,  230.     Henderson  v.  Foindexter,  12  W.  530 

....  vii.  334. 
ss.  1,  2,  3,  5,  6,  pp.  229, 230.     Hicke/s  Lessee  v.  Stewart,  3  H.  750 ... . 

XV.  627. 
88.  2,  3,  6,  11,  12,  pp.  229,  230,  233,  234.    Boss  v.  Barland,  1  P.  655 
....  vii.  752. 

8.  4,  p.  230.     United  States  v.  Boyd,  5  H.  29 xvL  290. 

8.  5,  p.  230.     Harcourt  v.  Gaillard,  12  W.  523 . . .  •  viL  329. 

Bobinson  v.  Minor,  10  H.  627. ..  .xviii.  523. 
88.  5,  6,  p.  230.    United  States  v.  Arredondo,  6  F.  691 ...  .x.  315. 
8.  12,  p.  233.     Gaines  v.  Nicholson,  9  H.  356.  • . .  xviiL  174. 

Trustees  for  Vincennes  University  v.  Indiana,  14  H.  268 .  •  •  .xz.  173. 
1803,  March  3,  Grants  of  Land  for  Military  Services.    2  State,  at  Laige,  236. 
8.  6,  p.  237.     Matthews  v.  Zane,  5  C.  92. . .  .ii.  200. 

Matthews  v,  Zane,  7  W.  164 ....  v.  244. 
8.  8,  p.  237.    Bouldin  v.  Massie's  Heirs,  7  W.  122 ....  v.  234. 
1803,  March  3,  Insolvents  in  the  District  of  Columbia.     2  Stats,  at  Luge, 
237. 
Tayloe  v,  Thompson's  Lessee,  5  F.  358. . .  .ix.  379. 
8.  3,  p.  238.     Bowie  v.  Henderson,  6  W.  514. . .  .v.  142. 
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8.  6,  p.  238.    Tayloe  v.  Thompson's  Lessee,  5  P.  858 ....  iz.  379 
1803,  March  3,  Pensions.     2  Stats,  at  Large,  242. 

United  States  v.  Bailey,  9  P.  238 zi.  341. 

1803,  March  3,  Judiciary.     2  Stats,  at  Large,  244. 

Wiscart  v.  Dauchy,  3  D.  321 L  240. 

Blaine  v.  The  Ship  Charles  Carter,  4  D.  22. .  •  .L  319. 

United  States  v,  Hooe,  1  C.  318 i.  419. 

The  San  Pedro,  2  W.  132 iv.  57. 

Conn  V.  Penn,  5  W.  424 iv.  690. 

Fowle  V.  Common  Council  of  Alexandria,  8  P.  398.  •  •  •  vilL  460i 

Me  parte  Crane,  5  P.  190 ix.  278. 

United  States  v,  Nourse,  6  P.  470 . . . .  x.  195. 

Yeaton  v.  Lenox,  7  P.  220 . . . .  x.  457. 

Sampeyreac  v.  United  States,  7  P.  222. . .  .x.  458. 

Owings  9.  Eincannon,  7  P.  399 .  • .  .x.  520. 

Stratton  v.  Jarvis,  8  P.  4. . .  .xi.  3. 

Bank  of  the  United  States  v.  Daniel,  12  P.  32 xii.  618. 

Lea  V.  Kelly,  15  P.  213 xiv.  72. 

Young  r.  Smith,  15  P.  287 xiv.  92. 

Parish  r.  Ellis,  16  P.  451 . . .  .xiv.  376. 

Yillabolos  v.  United  States,  6  H.  81 . . .  .xvi.  607. 

Forgay  v.  Conrad,  6  H.  201 . . .  .xvi.  653. 

Perkins  v.  Fourniquet,  6  H.  206 ... .  xvi.  657. 

Russell  v.  Southard,  12  H.  139 xix.  66. 

Rich  V.  Lambert,  12  H.  347 xix.  171. 

Sta£Pord  v.  Union  Bank  of  Louisiana,  16  H.  135 . .  •  .xxL  53. 

Adams  v.  Law,  16  H.  144. . .  .xxL  57. 
8.  2,  p.  244.    United  States  v.  Goodwin,  7  C.  108 ii.  472. 

Thomas  v.  Harvie's  Heirs,  10  W.  146 vi.  357. 

1803,  October  31,  Possession  of  Territory  ceded  by  France.    2  Stats,  at  Large, 

245. 

Foster  t;.  Neilson,  2  P.  253 viii.  108. 

Lessee  of  Pollard's  Heirs  v,  Kibbe,  14  P.  353. . .  .xiii.  497. 
Qaines  v.  Relf,  12  H.  472 xix.  254. 

1804,  February  24,  Duties,  (Treaty  of  1803.)     2  Stats,  at  Large,  251. 

Foster  v.  Neilson,  2  P.  253 viii.  108. 

Pollard's  Lessee  v.  Hagan,  3  H.  212 xv.  391. 

8.  3,  p.  252.     Cross  v.  Harrison,  16  H.  164 xxi.  66. 

1804,  February  24,  City  of  Washington.     2  Stats,  at  Large,  254. 

Cohens  t;.  Virginia,  6  W.  264. ...  v.  82. 
1804,  February  25,  To  amend  Charter  of  Alexandria.     2  Stats,  at  Large, 
255. 
8. 12,  p.  259.    Fowle  v.  Common  Council  of  Alexandria,  3  P.  398. . . . 
viii.  460. 
1804  March  23,  Military  Land  Boundary,  Virginia  Line.    2  Stats,  at  Large, 
274. 
Jackson  v.  Clark,  1  P.  628. . . . viL  736. 
Reynolds  v.  McArthur,  2  P.  417 . . .  .viiL  155. 

CUKT.   DIG.  44 
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s.  3,  p.  275.     Doddridge  v.  Thompsoo,  9  W.  469 vi.  136. 

1804,  March  26,  Lands  in  Indiana  Territory.     2  Stats,  at  Large,  277. 

Reynolds  v.  McArthur,  2  P.  417. . .  .viii.  155. 

Brown's  Lessee  v.  Clements,  3  H.  650 ....  xv.  580. 
8.  5,  p.  279.    Trustees  for  Yincennes  University  v.  Indiana,  14  H.  268 
....XX.  172. 

ss.  5, 12,  pp.  279,  281.     Matthews  v.  Zane,  7  W.  164 v.  244. 

8.  14,  p.  282.     United  States  v.  Dickson,  15  P.  141 .  •  •  .xiv.  54. 
1804,  March  26,  Grovemment  of  Louisiana.    2  Stats,  at  Large,  283. 

Foster  v.  Neilson,  2  P.  253 viii.  108. 

Ex  parte  Crane,  5  P.  190 ix.  278. 

Livingston  v.  Story,  9  P.  632 ....  xi.  508. 

Strother  t;.  Lucas,  12  P.  410 xiL  763. 

&  parte  Hennen,  13  P.  230. . .  .xiii.  135. 

PoUard's  Lessee  v.  Files,  2  H.  591 xv.  220. 

Missouri  v.  Iowa,  7  H.  660. . .  .xvii.  337. 

BiseeU  v.  Penrose,  8  H.  317 . . :  .xvii.  605. 

Gaines  v.  Relf,  12  H.  472 xix.  254. 

De  Yillamont's  Heirs  v.  United  States,  13  H.  261 .. .  .xix.  489. 

8.  1,  p.  283.     United  States  v.  Power's  Heirs,  11  H.  570 xviiL  714 

8.  4,  p.  284.    United  States  v.  Guthrie,  17  H.  284 xxi.  506. 

8.  7,  p.  285.     Amiable  Lucy  v.  United  States,  6  C.  330 . . . .  ii.  432. 
8.  8,  p.  285.     Morgan  v.  Callender,  4  C.  370 ii.  139. 

Durousseau  v.  United  States,  6  C.  307 ii.  412. 

8.  11,  p.  286.     Livingston  v.  Story,  11  P.  351 xiL  456. 

8. 14,  p.  287.    New  Orleans  v.  United  States,  10  P.  662 xiL  292. 

Garcia  v.  Lee,  12  P.  511 ....  xii.  826. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  358 xiii  497. 

Kennedy's  Executors  v.  Hunt's  Lessee,  7  H.  586. . .  .xviL  305. 

Almonester  v.  Kenton,  9  H.  1 . . . .  xviii.  1. 

United  States  v.  Reynes,  9  H.  127. .  •  .xviii.  65. 

Davis  V.  Police  Jury  of  Concordia,  9  H.  280 ....  xviii.  139. 

United  States  v.  D'Auterieve,  10  H.  609 xviii.  516. 

Glenn  v.  United  States,  13  H.  250 xix.  480. 

1804,  March  26,  Crimes  against  the  United  States.     2  Stats,  at  Laige»  290. 

United  States  v.  Amedy,  11  W.  392 vi.  638. 

8.  2,  p.  290.     Beaston  v.  Farmers'  Bank  of  Delaware,  12  P.  102. . .  .xiL 
655. 
1804,  March  27,  Naval  Peace  Establishment    2  Stats,  at  Large,  297. 

United  States  t;.  M'Daniel,  6  P.  634 x.  291. 

18H  March  27,  Lands  of  the  United  States  south  of  Tennessee.    8  State,  m 
Largo,  303. 

Harcourt  v.  Guillard,  12  W.  523. . .  .vii.  329. 

Henderson  v»  Poindexter,  12  W.  530 ....  vii.  334. 

United  States  v.  Arredondo,  6  P.  691 ....  x.  315. 

Lessee  of  Pollard's  Heirs  v.  Eibbe,  14  P.  353 xiii.  497. 

Hickey's  Lessee  v.  Stewart,  3  H.  750 . . .  .xv.  627. 

Robinson  v.  Mmor,  10  H.  627 xviii.  523. 
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1805,  January  11,  Division  of  Indiana  Territory.    2  Stats,  at  Large,  S09. 

Cherokee  Nation  v.  Greorgia,  5  P.  1 . . . .  ix.  178. 
1805,  February  11,  Public  Lands.     2  Stats,  at  Lai^  313. 

8.  2,  p.  313.    Brown's  Lessee  v,  Clements,  3  EL  650. . .  .xt.  580. 
1805,  March  2,  Government  of  Orleans  Territory.    2  Stats,  at  Large,  322. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  353 xiii.  497. 

Permoli  v.  First  Municipality  of  New  Orleans,  3  H.  518  • . . .  zv.  561. 

Strader  t;.  Graham,  10  H.  82. . .  .xviii.  305. 
8.  4,  p:  322.     Livingston  v.  Story,  11  P.  351 . . .  .xiL  456. 
1805,  March  2,  Orleans  Land  Claims,  2  Stats,  at  Large,  324. 

United  States  v.  Arredondo,  6  P.  691*. . •  .x.  315. 

Strother  t;.  Lucas,  6  P.  763. . .  .x.  367. 

New  Orleans  v:  United  States,  10  P.  662. . .  .zii.  292. 

Strother  v.  Lucas,  12  P.  410 zii.  763. 

Lessee  of  Pollard's  Heirs  v.  Eibbe,  14  P.  353 . . .  .xiiL  497. 

Stoddard  v.  Chambers,  2  H.  284. . .  .xv.  119. 

Barry  v.  Gamble,  3  H.  32 xv.  279. 

Mackay  v,  Dillon,  4  H.  421 . . .  .xvi.  165. 

Les  Bois  9.  Bramell,  4  H.  449 ....  xvi.  170. 

Surgett  V.  Lapice,  8  H.  48 ... .  xvii.  497. 

Menard's  Heirs  v,  Massey,  8  H.  293. . .  .xvii.  591. 

United  States  v.  Power's  Heirs,  11  H.  570. . .  .xviiL  714. 

Delauriere  v,  Emison,  15  H.  525 ....  xx.  618. 

West  V.  Cochran,  17  H.  403. . .  .xzi.  575. 

88. 1,  4,  pp.  324,  326.    United  States  v.  D'Auterive,  10  H.  609 zviii. 

516. 

88.  2,  4^  pp.  325,  326.     Landes  v.  Brant,  10  H.  348 xviii.  418. 

8.  4,  p.  326.     Bissell  v.  Penrose,  8  H.  317 xvii.  605. 

8.  7,  p.  329.    Jourdan  v.  Barrett,  4  H.  169 xvi.  67. 

1805,  March  3.    Government  of  Louisiana.    2  Stats,  at  Large,  331. 

Livingston  v»  Story,  11  P.  351 . . .  .xii.  456. 

Missouri  v.  Iowa,  7  H.  660 ....  xvii.  337. 

Gaines  v.  Eelf,  12  H.  472 xix.  254. 

1805,  March  3,  Amending  Charter  of  Greorgetown.    2  Stats,  at  Large,  332. 

8. 12,  p.  334.     Goszler  t;.  Corporation  of  Greorgetown,  6  W.  593 ....  v.  18L 

1806,  February  28,  Non-iutercourse  with  St.  Domingo.     2  Stats,  at  Large,  351. 

United  States  v.  The  Betsey  and  Charlotte,  4  C.  443 u.  170. 

United  States  v.  The  Helen,  6  C.  203 ii.  371. 

The  Bachel  v.  United  States,  6  C.  329 . . .  .ii.  421. 

The  Collector,  6  W.  194 v.  58. 

New  Jersey  Steam  Navigation  Company  o.  Merchants'  Bank,  6  H. 

344 xvi.  722. 

1806,  February  28,  Surveyor-General  of  Louisiana,  &c    2  Stats,  at  Larger 

352. 

Farrar  v.  United  States,  5  P.  373 ix.  386. 

Jourdan  v.  Barrett,  4  H.  169 .. .  .xvi.  67. 
Mackay  v.  Dillon,  4  H.  421 . .  •  .xvi..  165. 
8.  3,  p.  353.     Bissell  v.  Penrose,  8  H.  317 xvii.  605. 
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1806,  April  10,  Grovernment  of  Annies  of  the  United  States.    2  Stats,  at 
Large,  359. 
Luther  t;.  Borden,  7  H.  1 . . . .  xvii.  1. 

8.  1,  aa.  64,  65,  97,  pp.  867,  871.    Martin  v.  Mott,  12  W.  19 m  10. 

8.  1.  a.  97,  p.  371.     Houston  v.  Moore,  5  W.  1 . .  •  .iy.  585. 
1806,  April  10,  Marshals'  Bonds.     2  Stats,  at  Large,  872. 
Gwin  V.  Breedlove,  2  H.  29 . . .  .xv.  16. 
Gwin  V.  Barton,  6  H.  7 . . . .  xvL  582. 
8.  4,  p.  374.     Montgomery  v.  Hernandez,  12  W.  129. . . .  viL  81. 
1806,  April  10,  Foreign  Coins.     2  Stats,  at  Large,  374. 

United  States  t;.  Gardner,  10  P.  618 xii.  269. 

1806,  April  10,  Pensions.     2  Stats,  at  Large,  376. 

United  States  v.  Bailey,  9  P.  238 xi.  341. 

1806,  April  18,  Non-importation,  &c.     2  Stats,  at  Lai^  879. 
Harford  v.  United  States,  8  C.  109 . . .  .iiL  45. 

The  Alexander,  8  C.  169 iii.  78. 

The  Diana,  8  W.  58 iv.  168. 

The  MAus,  8  W.  392 iv.  236. 

1806,  April  18,  Tennessee  Lands.     2  Stats,  at  Large,  381. 
Burton's  Lessee  v,  Williams,  3  W.  529 . . .  .iv.  280. 

8.  2,  p.  882.     Williams  v.  Norris,  12  W.  117 viL  72. 

1806,  April  21,  Orieans  I^nd  Claims.     2  Stats,  at  Large,  891. 
Strother  v.  Lucas,  12  P.  410. . .  .xii.  763. 
Surgett  V.  Lapice,  8  H.  48 . . . .  xvii.  497. 
Mills  V.  Stoddard,  8  H.  345 ... .  xvii.  620. 
Landes  v.  Brent,  10  H.  348. . .  .xviii.  418. 

West  V.  Cochran,  17  H.  403 xxi.  575. 

8.  3,  p.  391.     Barry  v.  Gamble,  3  H.  32 ... .  xv.  279. 

United  States  v.  Power's  Heirs,  11  H.  570. . .  .xviii.  714. 
8.  9,  p.  393.    Jourdan  v.  Barrett,  4  H.  169 .. .  .xvi.  67. 
1806,  April  21,  Lands  of  the  United  States  south  of  Tennessee.     2  Stats,  at 
Large,  400. 
8.  4»  p.  401.     Ross  V.  Barland,  1  P.  655 . . . .  vii.  752. 
8.  6,  p.  401.     Graines  v,  Nicholson,  9  H.  356. . .  .xviii.  174. 
1806,  April  21,  Trading  houses  with  Indians.     2  Stats,  at  Large,  402. 
Wilcox  V.  Jackson,  13  P.  498 xiii.  266. 

1806,  April  21,  Counterfeiting.     2  Stats,  at  Large,  404. 

United  States  v.  Gardner,  10  P.  618 xii.  269.      ' 

6.  4y  p.  405.     Houston  v,  Moore,  5  W.  1 . .  • .  iv.  535. 

1807,  February  13,  Injunctions.     2  Stats,  at  Large,  418. 

United  States  v.  Chicago,  7  H.  185. . .  .xvii.  82. 
1807,  February  13,  Custom-house  at  New  Orleans.     2  Stats,  at  Large,  ilti, 

Fleming  v.  Page,  9  H.  603 xviii.  278. 

1807,  February  24,  Courts  of  United  States.    2  Stats,  at  Lai^,  420. 

8. 5,  p.  421.     4  C.  185 ii.  65  n. 

1807,  February  24,  Non-intercourse  with  St  Domingo.  2  Stats,  at  Large,  421. 

Yeaton  v.  United  States,  5  C.  281 . . .  .ii.  263. 

The  Rachel  t;.  United  States,  6  C.  329 iL  421. 
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The  Collector,  6  W.  194 v.  58. 

1807,  February  24,  Seizures  under  Authority  of  United  States.    2  Stats,  at 
Large,  422. 

The  Apollon,  9  W.  362 vi.  88. 

8. 1,  p.  422.     Gelston  v.  Hoyt,  8  W.  246 iv.  211,  n. 

1807,  February  24,  Frauds  on  United  States  Bank.     2  Stats,  at  Large,  423. 

United  States  v.  Cantril,  4  C.  167 ii.  57. 

Houston  V,  Moore,  5  W.  1 . . . .  iv.  535. 
1807,  March  2,  Virginia  Land  Military  Warrants.     2  Stats,  at  Large,  424 

I'aylor's  Lessee  v.  Myers,  7  W.  23 v.  202. 

Doddridge  v.  Thompson,  9  W.  469. . .  .vi.  136. 

Jackson  t.  Clark,  1  P.  628 vii.  736. 

Lindsey  v.  Miller's  Lessee,  6  P.  666 . .  • .  z.  304. 

Wallace  v.  Parker,  6  P.  680 x.  811. 

Galloway  v.  Finley,  12  P.  264 xii.  724. 

Coons  V.  Grallagher,  15  P.  18. . .  .xiv.  8. 
1807,  March  2,  Slave-Trade.     2  Stats,  at  Large,  426. 
Bose  V.  Himely,  4  C.  241 . . . .  ii.  87. 
The  Caroline  v.  United  States',  7  C.  496.... iu  641. 

United  States  v.  Gooding,  12  W.  460 vii.  281. 

Grovemor  of  Georgia  t^.  Madrazo,  1  P.  110 .. . .  viL  481. 

Passenger  Cases,  7  H.  283 xvii.  122. 

8.  2,  p.  426.    The  Emily  and  The  Caroline,  9  W.  381 vi.  98. 

8S.  4,  7,  pp.  426,  428.    The  Josefa  Segunda,  10  W.  312 vL  414. 

8.  4^  p.  426.    American  Fur  Company  v.  United  States,  2  P.  358. .. 

viii.  137.     . 
8.  7,  p.  428.    United  States  v.  Preston,  3  P.  357 ....  viii.  285. 

The  Josefa  Segunda,  5  W.  338 iv.  654. 

88.  8,  9, 10,  pp.  429,  430.    The  Mary  Ann,  8  W.  380 v.  452. 

1807,  March  8,  Expense  of  Administering  Justice  in  District  of  Columbia.     2 

Stats,  at  Large,  430. 

United  States  v.  Ringgold,  8  P.  150 xi.  53. 

1807,  March  3.    Virginia  Military  Land  Warrants.     2  Stets.  at  Laige,  437. 
Taylor's  Lessee  v.  Myers,  7  W.  23 ....  v.  202. 
McArthur's  Heirs  v.  Dun's  Heirs,  7  H.  266. . .  .xvii.  110. 
1807,  March  3,  Grants  of  Land  in  Michigan.     2  Stats,  at  Large,  437. 

8.  2,  p.  438.     Forsyth  v.  Reynolds,  15  H.  358 xx.  561. 

1807,  March  3,  Appropriations,  Treaty  with  Chickasaws,  and  Land-Office^ 
Mississippi  Territory.    2  Stats,  at  Large,  440. 

8.  2,  p.  440.    Farrar  v.  United  States,  5  P.  373 ix.  386. 

1807,  March  3,  Orleans  Land  Claims.    2  Stats,  at  Large,  440. 
Strother  v.  Lucas,  6  P.  763. . .  .x.  367. 

New  Orleans  t;.  United  States,  10  P.  662 xiL  292. 

Strother  v.  Lucas,  12  P.  410 xii.  763. 

Stoddard  v.  Chambers,  2  H.  284 xv.  119. 

Jourdan  v.  Barrett,  4  H.  169 .. .  .xvL  67. 

United  States  v.  King,  7  H.  833 xvii.  425. 

Delauriere  v.  Emison,  15  H.  525 . . . .  xx.  618. 
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McCabe  t;.  Worthington,  16  H.  86 xxi.  39. 

ss.  2,  4,  pp.  440,  441.     Landes  v.  BraDt,  10  H.  348. ..  .xviii.  418. 

88.  2,  4,  6,  8,  pp.  440,  441,  442.     Burgess  v.  Graj,  16  H.  48 zzi.  25 

B.  4,  p.  441.     Les  Bois  v,  Bramell,  4  H.  449 .  •  •  .xvi.  170. 
88.  4^  6,  p.  441.    West  v.  Cochran,  17  H.  403. .  •  .xxL  575. 
8.  5,  p.  441.     Bany  t;.  Gamble,  3  H.  32 . . .  •  zy.  279. 

United  States  v.  Power's  Heirs,  11  H.  570. . •  .xviii.  714. 
1807,  March  3,  Insurrections.     2  Stats,  at  Large^  443* 

Luther  v.  Borden,  7  H.  1 . . .  .xvii.  1. 
1807,  March  3,  Public  Lands.    2  Stats,  at  Large,  448.  * 

8.  5,  p.  449.    United  States  v.  Gradot,  14  P.  526. . .  .ziiL  644. 

United  States  t;.  Gear,  3  H.  120 xv.  328. 

1807,  December  22,  Embargo.    2  Stats,  at  Lai^e,  451. 

United  States  v.  HaU,  6  C.  171 ii.  355. 

The  Paulina  v.  United  States,  7  C.  52 iL  452. 

The  Short  Staple  v.  United  States,  9  G.  55 liL  259. 

The  Edward,  1  W.  261 iii.  540. 

Otis  V.  Walter,  2  W.  18 iv.  7. 

The  WiUiam  King,  2  W.  148 iv.  63. 

s.  2,  p.  453.    Jones  v.  Shore's  Executor,  1  W.  462.  ••  .iii.  683. 
United  States  v.  Jones,  1  W.  462 iii.  633. 

1808,  January  9,  Embargo.     2  Stats,  at  Large,  453. 

The  Juliana  t;.  United  States,  6  C.  327 ii.  420. 

The  Alligator  v.  United  States,  6  C.  327 iL  420. 

The  Edward,  1  W.  261 ...  .iii.  540. 

Otis  V.  Walter,  2  W.  18 iv.  7. 

The  William  King,  2  W.  148 . . .  .iv.  63. 
8.  1,  p.  453.     Speake  v.  United  States,  9  G.  28 ...  .iii.  242. 

The  Short  Staple  v.  United  States,  9  G.  55 ...  .iii.  259. 
88.  2,  3,  p.  453.    The  Paulina  v.  United  States,  7  C.  52 iL  452. 

The  Active  v.  United  States,  7  G.  100 iL  469. 

United  States  v.  The  Eliza,  7  G.  113 iL  476. 

8.  3,  p.  453.    The  James  Wells  v.  United  States,  7  G.  22 ii.  440. 

8.5,  p.  454 The  Good  Catharine  t;.  United  States,  7  C.  349.... iL 

564. 
1808,  January  21,  Belief  of  Oliver  Evans.     6  Stats,  at  Lai^  70. 

Evans  v.  Eaton,  3  W.  454. . . . iv.  260. 

Evans  v.  Jordan,  9  C.  199 ...  .iii.  331. 

Bloomer  v.  McQuewan,  14  H.  539 . . .  «xx.  326. 
1808,  February  27,  Non-Importation,  <Sbc.     2  Stats,  at  Large,  469. 

The  Alexander,  8  G.  169 iii.  78. 

The  Adventure,  8  C.  221 ...  .iii.  100. 

The  Diana,  3  W.  58. .    .iv.  163. 

The  iEk)lu8,  3  W.  392 iv.  286. 

1808,  March  12,  Embargo.    2  Stats,  at  Large,  473. 

The  Edward,  1  W.  261 iiL  540. 

s.  3,  p.  474.     Durousseau  v.  United  States,  6  G.  307. . .  .iL  412. 
1808,  April  12,  Additional  Military  Force.     2  Stats,  at  Large,  481. 
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Parker  v.  United  States,  1  P.  293 viL  580. 

Wetmore  v.  United  States,  10  P.  647 ziL  288. 

1808,  April  25,  Embargo.    2  Stats,  at  Large,  499. 

The  Edward,  1  W.  261 iiL  540. 

Otis  V.  Watkins,  9  C.  899 iii.  374. 

88.  2,  3,  pp.  499, 500.    Schooner  Panlma  v.  United  States,  7  Q  52 iL 

452. 
2, 11,  pp.  499,  501.    Slocinn  v.  Majberry,  2  W.  1. . .  .iv.  1. 
6, 11,  pp.  500,  501.    Otis  V.  Walter,  2  W.  18. . .  .iv.  7. 

CroweU  V.  WF&dxm,  8  a  94 iiL  38. 

8. 11,  p.  501.    Otis  V.  Baoon,  7  C.  589 iL  677* . 

Otis  V.  Walter,  11  W.  192 vL  557. 

1609,  January  9,  Embargo.    2  Stats,  at  Large,  506. 
United  States  v.  Tyler,  7  Q  285.  • .  .il  531. 

The  Edward,  1  W.  261 vL  540. 

8.  12,  p.  510.    Jones  v.  Shore's  Executor,  1  W.  462 iiL  638. 

United  States  v.  Jones,  1  W.  462. . .  .iiL  633. 

1809,  Februaiy  3,  Division  of  Indiana  Territocy.    2  Stats,  at  Laige^  514. 

Cherokee  Nation  v*  Georgia,  5  P.  1. . .  .ix.  178. 
Menard  v,  Aspasia,  5  P.  505. . .  .ix.  446. 
1809,  February  28,  Lands  in  Mississippi  Territory.    2  Stats,  at  Large,  526. 

88. 1, 2, 3,  pp.  526, 527.    Henderson  v.  Poindexter,  12  W.  530. . . .  viL  384 
1809,  March  1,  Non-Intercourse.    2  Stats,  at  Large,  528. 

Brig  Penobscot  v.  United  States,  7  C.  356. . .  .iL  568. 

The  Jane  v.  United  States,  7  G.  363 ii.  570. 

Gargo  of  Brig  Aurora  v.  United  States,  7  G  382. . .  .iL  588. 

The  Hoppet  v.  United  States,  7  G.  389 ii.  585. 

The  Anne  v.  United  States,  7  G  570 iL  678. 

The  New  York,  3  W.  59 . . .  .iv.  164. 

Greeley  v.  United  States,  8  W.  257 ▼.  406. 

M'Lane  v.  United  States,  6  P.  404. . .  .x.  174. 

The  Rapid,  8  G.  155 iiL  73. 

The  Adventure,  8  G.  221 ...  .iii.  100. 

The  SaUy,  8  G.  382. . .  .iiL  182. 

The  Euphrates,  8  G.  385. . .  .iii.  183. 

United  States  v.  Fanny's  Gaigo,  9  G.  181 ...  .iiL  822. 

The  Alerta  v.  Bias  Moran,  9  G.  359. . .  .liL  879. 

The  Edward,  1  W.  261 iiL  540. 

8.  5,  p.  529.    The  Ann,  9  G.  289. ..  .iiL  356. 

8. 16,  p.  532.    United  States  v.  Nmeteen  Hundred  and  Siz^  Bags  of 

Coffee,  8  G  398 iii.  188. 

1809,  March  3,  Treasury,  War,  and  Navy  DepartmentB.    2  Stata.  at  Latfi, 
535. 
8. 1,  p.  535.    Brashear  o.  Mason,  6  H.  92. .  •  .xvi.  611. 
s.  3,  p.  536.    United  States  v.  Tingey,  5  P.  115, 131 ...  .ix.  248. 
1809,  March  3,  Amending  Charter  of  Georgetown.    2.  Stats,  at  Large,  537. 

8.  4,  p.  538.     Goszler  v.  Corporation  of  Georgetown,  6  W.  593. . .  .v.  181. 
1809,  March  3,  Turnpike  in  District  of  Columbia.    2  Stats,  at  Lai^e,  539. 
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8.  7,  p.  541.    Gustiss  v,  Georgetown  and  Alexandria  Turnpike  Co.,  6  CL 
Auo  •  •  •  •  11.  ooo. 
1809,  June  14,  Fortifications.    2  Stats,  at  Large,  547. 
Wilcox  V.  Jackson,  18  P.  498 xiiL  266. 

1809,  June  28,  Non-Intercourse.    2  Stats,  at  Large,  550. 

The  Struggle  v.  United  States,  9  C.  71 iii.  269. 

The  Richmond  v.^United  States,  9  C.  102 iiL  285. 

The  Octavia,  1  W.  20. . .  .iii.  451. 
ss.  1,  2,  3,  p.  550.    The  Edward,  1  W.  261 iii.  540. 

1810,  April  80,  Post-Office.     2  Stats,  at  Large,  592. 

Postmaster-(Jeneral  v.  Early,  12  W.  186 vii.  86. 

s.  29,  p.  602.    Dox  v.  Postmaster-General,  1  P.  818 vii  596. 

1810y  May  1,  Non-intercourse.    2  Stats,  at  Large,  605. 

Brig  Penobscot  v.  United  States,  7  C.  856 ii.  568. 

,M'Lane  v.  United  States,  6  P.  404 x.  174 

a.  4,  p.  606.    Cargo  of  Brig  Aurora  t;.  United  States,  7  C.  882 xL  583. 

1811,  January  15,  Resolution,  Occupation  of  Florida.     2  Stats,  at  Large,  666w 

Lessee  of  Pollard's  Heirs  v»  Kibbe,  14  P.  35S . . .  .xiii.  497. 
1811,  February  15,  Orleans  Land  Claims.    2  Stats,  at  Large,  617. 

New  Orleans  v.  United  States,  10  P.  662 xii.  292. 

Stoddard  v.  Chambers,  2  H.  284 xv.  119. 

Barry  v.  Gamble,  3  H.  82 xv.  279. 

Delauriere  v.  Emison,  15  H.  525 ....  xx.  618. 

s.  5,  p.  619.    Haydel  v.  Dufresne,  17  H.  28 xxL  847. 

1811,  February  15,  Bank  of  Washington.    2  Stats,  at  Large,  625. 

8.  11,  p.  627.    Brent  v.  Bank  of  Washington,  10  P.  596. . .  .xiL  262. 
I8II9  February  18,  Union  Bank  of  Greorgetown.     2  Stats,  at  Large,  686. 

Brent  v.  Bank  of  Washington,  10  P.  596 xii.  262. 

8. 11,  p.  689.     Union  Bank  of  Georgetown  v.  Laird,  2  W.  890...  .iv. 
147. 
1811,  February  20,  Orleans  Territory.    2  Stats,  at  Large,  641. 
Surgett  V.  Lapice,  8  H.  48 .  • .  .xvii.  497. 
B.  8,  p.  642.    Permoli  v.  First  Municipality  of  New  Orleans.  8  H.  589 
. ..  .XV.  561. 
1811,  February  26,  Navy  Hospitals.     2  Stats,  at  Large,  650. 

United  States  v.  Fillebrown,  9  P.  28 . . .  x.  886. 
I8II5  March  2,  Non-Intercourse.    2  Stats,  at  Large,  651. 

Brig  Penobscot  V.  United  States,  7  C.  856 ii.  568. 

Cargo  of  The  Aurora  v.  United  States,  7  C.  882 iL  588. 

Greeley  v.  United  States,  8  W.  257 v.  406. 

M'Lane  v.  United  States,  6  P.  404 x.  174. 

181 19  March  8,  Orleans  Land  Claims.    2  Stats,  at  Large,  662. 
Stoddard  v.  Chambers,  2  H.  284. . .  .xv.  119. 
Jourdan  v.  Barrett,  4  H.  169 . . .  .xvi.  67. 
Delauriere  v,  Emison,  15  H.  525 . . .  .xx.  618. 
McCabe  v.  Worthington,  16  H.  86. . .  .xxi.  89. 
8.  5,  p.  668.     Surgett  t;.  Lapice,  8  H.  48 ... .  xvii  497. 
Haydel  v.  Dufresne,  17  H.  28. . .  .xxi.  847. 
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8. 10,  p.  665.    Menard's  Heirs  v,  Massey,  8  H.  298 .  •  •  .xvii.  591. 
Bissell  V.  Penrose,  8  H.  317 ....  xvii.  605. 
1811,  March  3,  Possession  of  Countrj  east  of  Perdido.     2  Stats,  at  Large,  666. 
Lessee  of  Pollard's  Heirs  v.  Eibbe,  14  P.  353. . .  .ziiL  497. 

1811,  March  3,  Possession  of  Country  east  of  Perdido.    3  Stats,  at  Large,  472. 

Lessee  of  Pollard's  Heirs  v.  Eibbe,  14  P.  353. . .  .xiii.  497.  . 

1812,  March  10,  Land  Claims  in  Orleans  Territory.     2  Stats,  at  Large,  692. 

Strother  v.  Lucas,  12  P.  410 xii.  763. 

1812,  Mardi  12,  Steamboats.     2  Stats,  at  Large,  694. 

Gibbons  v.  Ogden,  9  W.  1 . . . .  vL  1. 
1812,  March  30,  Naval  Establishment    2  Stats,  at  Large,  699. 

United  States  v.  Tingey,  5  P.  115,  131 ix.  248. 

1812,  April  3,  Grant  to  New  Orleans.    2  Stats,  at  Large,  700. 

New  Orleans  v.  United  States,  10  P.  662 xiL  292. 

1812,  April  4,  Embargo.     2  Stats,  at  Large,  700. 

Brown  v.  United  States,  8  C.  110 iiL  46. 

Otis  r.  Walter,  2  W.  18 iv.  7. 

1812,  April  8,  Admission  of  Louisiana  into  the  Union.     2  Stats,  at  Large,  701. 

New  Orleans  t;.  I^Armas,  9  P.  224 xl.  338. 

Livingston  v.  Story,  9  P.  632. . .  .xi#  508. 

JSx  parte  Hennen,  13  P.  230 xiii.  135. 

Pollard's  Lessee  v.  Hagan,  3  H.  212 xv.  391. 

Permoli  v.  First  Municipality  of  New  Orleans,  3  H.  589 . . .  .xv.  561. 

Missouri  V.  Iowa,  7  H.  660 xvii.  337. 

1812,  April  14,  Limits  of  Louisiana.     2  Stats,  at  Large,  708. 

Foster  v.  Neilson,  2  P.  253 viii.  108. 

Lessee  of  Pollard's  Heirs  v.  Eibbe,  14  P.  353 xiii.  497. 

Pollard's  Lessee  v.  Hagan,  3  H.  212. . .  .xv.  391. 
1812,  April  21,  Registering  Orleans  Land  Claims.     2  Stats,  at  Large,  709. 

United  States  t;.  Power's  Heirs,  11  H.  570 xviii.  714. 

1812,  April  25,  Louisiana  Land  Claims.     2  Stats,  at  Large,  713. 

Lessee  of  PoUard's  Heirs  v.  Eibbe,  14  P.  353 xiii.  497. 

Jourdan  v.  Barrett,  4  H.  169. . .  .xvi.  67. 
88. 1,  3,  5,  6,  8,  pp.  713,  714,  715,  716.    Pollard's  Lessee  v.  Files,  2  H. 

591 XV.  220. 

88. 1,  4,  pp.  713,  715.    United  States  t;.  Power's  Heirs,  11  H.  570. . . . 
xviii.  714. 
1812,  May  4,  Qty  of  Washington.     2  Stats,  at  Large,  721. 
8.  6,  p.  726.     Cohens  v.  Virginia,  6  W.  264 ▼.  82. 

Clark  V.  Corporation  of  Washington,  12  W.  40. . .  .yii.  19. 
8.  8,  p.  727.    Mason  v.  Fearson,  9  H.  248. . .  .xviiL  130. 

Corporation  of  Washington  v.  Pratt,  8  W.  681 v.  538. 

1812,  May  6,  Military  Bounty  Lands.     2  Stats,  at  Large,  728. 

Reynolds  v.  McArthur,  2  P.  417. . .  .viii.  155. 

Moore  v.  Brown,  11  H.  414. . .  .xviii.  665. 
18129  ^^7  ^^9  Boundaries  of  Mississippi.     2  Stats,  at  Large,  734. 

Foster  v.  Neilson,  2  P.  253 viii.  108. 

Lessee  of  Pollard's  Heirs  v.  Eibbe,  14  P.  853 xiii  497. 
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1812,  Maj  16,  Mechanics'  Bank  of  Alexandzia.    2  Stats,  at  Large,  785. 

ss.  1,  2,  3,  13,  pp.  735,  736,  738.    Minor  v.  Mechanics'  Bank  of  Akx- 
andria,  1  F.  46. . .  .viL  445. 
ss.  3^  21,  pp.  736,.  739.    Mechanics'  Bank  of  Alexandria  v.  Seton,  1  P.  299 

.  • .  .Tii.  585. 
1812,  June  4,  Goyemment  of  MissonrL    2  Stats,  at  Large,  743. 

8. 10,  p.  746.    United  States  v.  Guthrie,  17  H.  284 xzL  50& 

1812,  June  13,  Missouri  Land  Claims.     2  Stats,  at  Large,  748. 

Chouteau  v.  Eckhart,  2  H.  844 xv.  136. 

Mackaj  v.  Dillon,  4  H.  421 . . .  .xvi.  165. 
Les  Bois  v,  Bramell,  4  H.  449. . .  .xtL  170. 

Bissell  V.  Fenxose,  8  H.  317 xvii.  605. 

Gamache  o.  Fiqoignat,  16  H.  451 . . .  .xxL  254. 
West  t;.  Cochran,  17  H.  403. . .  .xxi.  575. 

s.  1,  p.  748.     Guitard  v.  Stoddard,  16  H.  494 xxL  275. 

1812,  June  18,  Declaration  of  War.     2  Stats,  at  Large,  755. 

Brown  v.  United  States,  8  C«  110. . . . iiL  46. 
1812,  June  24^  To  amend  the  Law§  in  District  of  Columbia.    2  Stats,  aft  Lar^^e, 
755. 
Tayloe  v.  Thompson'^  Lessee,  5  P.  358. .  •  .ix.  879. 

McLaughlin  v.  Bank  of  Fotomac,  7  H.  220 xviL  97. 

s.  8,  p.  757.    Alexandria  Canal  Company  v.  Swann,  5  H.  88. . .  .xtL  81fiii 
s.  9,  p.  757.     Lee  v.  Lee,  8  P.  44. . .  .xL  20. 

Rhodes  v.  Bell,  2  H.  397 xv.  152. 

s.  11,  p.  758.     Eane  v.  Paul,  14  P.  33 xiiL  329. 

Yaughan  t;.  Northup,  15  P.  1 . . .  .xiy.  1. 
1812,  June  24^  Discharge  of  William  Peck  from  Lnprisooment    6  Stats,  at 
Large,  109. 

Hunter  t;.  United  States,  5  P.  178 ix.  271. 

1812,  June  26,  Prize  Act     2  Stats,  at  Large,  759. 

The  Dos  Hermanos,  10  W.  306 vL  412. 

The  ^Jereide,  1  W.  171 . . .  .iii.  508. 
s.  3,  p.  759.     Greeley  v.  United  States,  8  W.  257 .  • .  .▼.  406. 

66.  4,  5,  pp.  759,  760.    The  Star,  8  W.  7fe iv.  175. 

The  Amiable  Nancy,  3  W.  546 ... .  iv.  287. 
88.  4,  6, 14,  pp.  759,  61,  63.    The  SaUy,  8  a  382. ..  .iiL  182. 

The  Thomas,  8  C.  421 ...  .iiL  202. 
8.  6,  p.  761.    Brown  t;.  United  States,  8  C.  110. . .  .iiL  46» 

The  Mary  and  Susan,  1  W.  46 iiL  46. 

1812,  June  26,  Military  Land  Boundaries,  Tirginia  line.  2  Stats,  at  Large^  764. 

Doddridge  v.  Thompson,  9  W.  469 vL  186. 

1812,  June  30,  Mississippi  Land  Claims.    2  State,  at  Large,  765. 

La  Roche  v.  Jones,  9  H.  155 .  • .  .xviiL  77. 
1812,  July  1,  Duties.    2  Stats,  at  Large,  768. 

Arnold  v.  United  States,  9  C.  104. . .  .iiL  287. 
M'Lane  v.  United  States,  6  P.  404. . .  .x.  174. 
Oldfield  V.  Marriott,  10  H.  146. . .  .xviiL  828. 
1812,  July  6,  Prisomers  of  War.    2  Stats,  at  Large,  777. 
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Brown  V.  United  States,  8  C.  110 iii.  46. 

1812,  July  6,  Trading  with  Enemies.     2  Stats,  at  Large,  778. 
Brown  v.  United  States,  8  C.  110. .  •  .iii.  46. 

United  States  v.  Barber,  9  Q  248 iiL  849. 

s.  2,  p.  779.    United  States  v.  Sheldon,  2  W.  119 . . . .  iv.  5S. 

1812,  July  6,  Army  of  the  United  States.    2  Stats,  at  Large,  784. 
s.  4,  p.  785.    United  States  v.  Freeman,  8  H.  556 . . . .  xt.  548 

1813,  January  2,  Remission  of  Forfeitures.     2  Stats,  at  Large,  789 

The  Mary,  8  C.  388 iii.  186. 

The  Mary,  9  C.  126 iii.  292. 

The  Thomas  Gibbons,  8  C.  421 iiL  202. 

IkrLane  v.  United  States,  6  P.  404. . .  .x.  174 
1813,  January  27,  Letters  of  Marque,  dbc.    2  Stats,  at  Large,  792. 

The  Anne,  3  W.  435 iv.  253. 

1818,  February  5,  Preemption,  (Illmois.)     2  Stats,  at  Large,  797. 

United  States  v.  Hughes,  11  H.  552 xyiii.  711. 

1813,  February  12,  Occupation  of  Florida.    8  Stats,  at  Large,  472. 

Pollard's  Lessee  v.  Hagan,  3  H.^12. . .  .xt.  391. 

United  States  v.  Power^s  Heirs,  11  H.  570 xviii.  714. 

1813,  February  27,  Orleans  Land  Claims.     2  Stats,  at  Large,  807. 

Strother  v.  Lucas,  12  P.  410 xii.  763. 

1813,  March  3,  Missouri  Land  Claims.     2  Stats,  at  Large,  812. 

Strother  r.  Lucas,  12  P.  410 xiL  763. 

1813,  March  3,  Organization  of  General  Staff.    2  Stats,  at  Large,  819, 

Parker  v.  United  States,  1  P.  293 viL  580. 

Wetmore  v.  United  States,  10  P.  647 xii.  283. 

1813,  March  3,  Retaliation.    2  Stats,  at  Large,  829. 

Brown  v.  United  States,  8  C.  110. ..  .iii.  46. 
1813,  June  19,  Fisheries.     3  Stats,  at  Large,  2. 

Waring  v.  Clark,  5  H.  441 . . .  .xvi.  456. 

United  States  v,  Niekerson,  17  H.  204. . .  .xxi.  458. 
1813,  July  13,  Relinquishment  of  Claims  of  United  States.   3.Stats.  at  Large,  4. 

The  Thomas  Gibbons,  8  C.  421 iii.  202. 

1813,  July  22,  Suits,  &c.,  m  Courts  of  the  United  States.   3  Stats,  at  Laige,  19. 

s.  2,  p.  20.     Gelston  v.  Hoyt,  3  W.  246. . .  .iv.  211,  n. 
1813,  July  22,  Direct  Taxes,  Ac     3  Stats,  at  Large,  22. 

Dox  V,  Postmaster-General,  1  P.  318. . • . viL  596. 

Passenger  Cases,  7  H.  283 xvii.  122. 

ss.  2,  18,  pp.  25,  30.     United  States  v.  Eirkpatrick,  9  W.  720 iv.  244. 

s.  20,  p.  30,  Miller  v.  Stewart,  9  W.  681 iv.  233. 

1813,  July  24,  Duties  on  Sugars  refined  in  the  United  States.    3  Stats,  at 
Large,  35. 

Barlow  v.  United  States,  7  P.  404 x.  522. 

s.  14,  p.  38.    United  States  v.  Eirkpatrick,  9  W.  720 vi.  244. 

1813,  July  24,  Duties  on  Carriages.    3  Stats,  at  I^arge,  40. 

8.  6,  p.  41.    United  States  v.  Eirkpatrick,  9  W.  720 vi.  244. 

1813,  July  24,  Duties  on  Licenses  to  Distillers.    3  Stats,  at  Large,  42. 

United  States  v.  Tenbroek,  2  W.  248. .    .iv.  9.6. 
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8.  a,  p.  48.    United  States  v.  Eirkpatrick,  9  W.  720 yL  244 

1813,  July  29,  Fishing  Bounties,  &c    8  Stata.  at  Large,  49. 

United  States  v.  Nickerson,  17  H.  204. . .  .xxL  458. 
8.  8,  p.  52.     United  States  v.  Morris,  14  P.  464.  • .  .ziiL  596. 
1818,  July  29,  Relief  of  the  Owners  of  the  Ship  Gk)od  Friends.    6  Stats,  al 
Large,  122. 
M'Lane  v.  United  States,  6  P.  404. . .  .z.  174. 
1818,  August  2,  Duties  on  Licenses,  <Sbc    8  Stats,  at  Laige,  72. 

ss.  2,  5,  pp.  72,  78.    United  States  v.  Eirkpatrick,  9  W.  720.  • .  .tL  244. 
1818,  August  2,  Duties  on  Prize  Goods.    8  Stats,  at  Laige^  75. 

The  Nereide,  1  .W.  171 .. .  .iii.  508. 
1818,  August  2,  Duties  on  Notes  of  Banks,  &e.    8  Stats,  at  Large,  77. 
s.  18,  p.  80.     United  States  v.  Kirkpatrick,  9  W.  720. . .  .vi.  244. 
1818,  August  2,  Collection  of  Internal  Duties.     8  Stats,  at  Large,  82. 

United  States  t;.  Kirkpatrick,  9  W.  720 vi.  244. 

United  States  v.  Yanzandt,  11  W.  184. . .  .yL  558. 
1818,  August  2,  British  Licenses.    8  Stats,  at  Lai^  84. 

The  Caledonian,  4  W.  100. . .  .iv.  856. 
1818,  August  2,  Missouri  Land  Claims.    8  Stats,  at  Large,  86. 
Stiother  v.  Lucas,  12  P.  410 xii.  768. 

1814,  March  81,  Claimants  in  Mississippi  Territory,  8  Stats,  at  Large,  116. 

Brown  v.  Oilman,  4  W.  255 . . . .  iy.  898. 

Brown  v.  Jackson,  7  W.  818 ....  v.  252. 
1814^  April  12,  Louisiana  Land  Claims.    8  Stats,  at  Large,  121. 

Strother  v.  Lucas,  12  P.  410 xii.  768. 

Blanc  V,  Lafayette,  11  H.  104. . .  .xviii.  565. 

Lecompte  t;.  United  States,  11  H.  115. . .  .xviii.  586. 

United  States  v.  Hughes,  11  H.  552 xviii.  711. 

United  States  v.  Power's  Heirs,  11  H.  570. ..  .xviiL  714. 

Thredgill  v.  Pintaid,  12  H.  24 xix.  15. 

Cunningham  v.  Ashley,  14  H.  877 xx.  288. 

Foley  V.  Harrison,  15  H.  488 xx.  589. 

Burgess  v,  Oray,  16  H.  48. . .  .xxL  25. 
1814^  April  16,  Marine  Corps.    8  Stats,  at  Large,  124 

s.  8,  p.  124.    United  States  v.  Freeman,  8  H.  556.  • .  .xy.  548. 
1814,  April  18,  CaUing  forth  the  Militia.    8  Stats,  at  Large,  184. 

s.  1,  p.  184.    Martin  v.  Mott,  12  W.  19 vii.  10. 

ss.  5,  8,  10,  p.  185.     Houston  t;.  Moore,  5  W.  1 . . .  .iv.  585. 
1814,  April  18,  Louisiana  Land  Claims.     8  Stats,  at  Large,  187. 

Lessee  of  Pollard's  Heirs  v.  Eabbe,  14  P.  853 . .  •  .xiii.  497. 

1814,  April  18,  Louisiana  Land  Claims.    8  Stats,  at  Large,  189. 

Foster  v.  Neilson,  2  P.  258 viii.  108. 

Strother  v.  Lucas,  12  P.  410 xii.  768. 

1815,  January  9,  Mississippi  School  Lands.    8  Stats,  at  Large,  163. 

Gaines  o,  Nicholson,  9  H.  856 ....  xviii.  174. 
Trustees  for  Yincennes  University  v,  Indiana,  14  H.  268 . .  •  .xx.  17S» 
1815,  January  28,  Claimants  in  Mississippi  Territory.    8  Stats,  at  Large,  198« 
Brown  v.  Gihnan,  4  W.  255 iv.  898. 
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Brown  t;.  Jackson,  7  W.  218. . .  .▼.  252. 
1815,  February  17,  Belief  of  Inhabitants  of  New  Madrid.    8  Stats,  at  Large, 
211. 

BagneU  v.  Broderick,  18  P.  436 ziii.  235. 

Bissell  V.  Penrose,  8  H.  317  • . .  .xvii.  605. 
Lessieur  v.  Price,  12  H.  59. . .  .xix.  31. 

8. 3,  p.  212.    Barry  v.  Gamble,  3  H.  32 zv.  279. 

1815,  March  8,  Daties.    3  Stats,  at  Large,  224. 

Oldfield  V.  Marriott,  10  H.  146 xviii  328. 

1815,  March  3,  Boundary  Lines  by  Treaty  with  Creeks.     3  Stats,  at  Large* 
228. 
Farrar  v.  United  States,  5  P.  873. . .  .ix.  386. 
1815,  March  3,  Organization  of  United  States  Courts  in  New  York.     3  Stats,  at 
Large,  235. 
Southwick  t;.  Postmaster-Greneral,  2  P.  442 . . .  .viiL  170. 
1815,  March  3,  Claimants  in  Mississippi  Territory.    3  Stats,  at  Large,  235. 
Brown  v.  Oilman,  4  W.  255 . . .  .iv.  393. 
Brown  v.  Jackson,  7  W.  218 y.  252. 

1815,  March  3,  Jurisdiction  of  State  and  District  Courts.    3  Stats,  at  Large,. 

244. 
s.  4,  p.  245.    Postmaster-Greneral  v.  Early,  12  W.  136. . .  .yii.  86. 

1816,  February  9,  Fishing  Bounties.     3  Stats,  at  Large,  254 

United  States  v.  Nickerson,  17  H.  204 xxi.  458. 

1816,  March  22,  Naturalization.    3  Stats,  at  Large,  258. 

s.  1,  p.  258.     Spratt  v.  Spratt,  4  P.  393 ix.  111. 

1816,  April  2,  Appeals  fix>m  the  Circuit  Court  of  the  Dbtrict  of  Columbia.^ 
3  Stats,  at  Large,  261. 

Nicholls  V.  Hodges,  1  P.  562 viL  698. 

Lee  t;.  Lee,  4  P.  44. . .  .xi.  20. 

United  States  v.  Ringgold,  8  P.  150 xi.  53. 

1816,  April  10,  Bank  of  the  United  States.    3  Stats,  at  Large,  266. 
M'CuUoch  V.  Maryland,  4  W.  316. .  •  Av.  415. 

Shelby  v.  Bacon,  10  H.  56 xviii.  296. 

Bundle  v.  Delaware  and  Baritan  Canal  Co.  14  H.  80 ... .  xx.  48. 
ss.  1,  7,  8,  10,  11,  23,  pp.  266,  269,  270,  276.    United  States  Bank  v.. 
Dandridge,  12  W.  64. . . . viL  29. 

ss.  7, 17,  pp.  268,  274.    Osbom  v.  United  States  BAik,  9  W.  738 tL. 

251. 

8. 11,  a.  9,  p.  272.    Fleckner  v.  Bank  of  the  United  Slates,  8  W.  338 

V.437. 

s.  11,  a.  9,  p.  272.    Winship  v.  Bank  of  the  United  States,  5  P.  529 

ix.  457. 

s.  11,  a.  12,  pp.  272,  275.    United  States  v.  Turner,  7  P.  132 x.  427. 

8. 11,  a.  9,  p.  272.     Bank  of  the  United  States  v.  Waggener,  9  P.  378 

•  •  •  •  Xl.    U«70. 

B.  15,  p.  274.    United  States  v.  Bank  of  United  States,  5  H.  382 xri. 

429. 
8. 18,  p.  275.     United  States  v.  Brewster,  7  P.  164 x.  440. 

CUBT.   DIG.  45 
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ss.  18, 19,  p.  275.    Fox  v.  Ohio,  5  H.  410 xvL  447. 

1816,  April  19,  Admissioii  of  Indiana  into  the  Union.    8  StatB.>at  Large,  389. 
8.  4,  p.  289.     Trustees  for  Yincennes  University  v.  Indiana,  14  H.  268. . . . 
XX.  172. 
1816,  April  24,  Organizing  General  Sta^  Ssc    8  Stats,  at  Large,  297. 
Dox  V,  Postmaster-G^eral,  1  F.  318. . .  .yii.  596. 

Wetmore  v.  United  States,  10  P.  647 xii.  288. 

s.  4,  p.  298.     United  States  v.  Vanzandt,  11  W.  184 vi.  558. 

8.  6,  p.  298.     United  States  v.  Bradl^,  10  P.  848 ziL  155. 

United  States  v.  Linn,  15  P.  290 xiy.  93. 

1816,  April  27,  Duties.     3  Stats,  at  Large,  310. 

200  Chests  of  Tea,  9  W.  430 vi.  121. 

Meredith  v.  United  States,  13  P.  486 xiiL  260. 

Lawrence  v.  Allen,  7  H.  785. . .  .zvii.  407. 

Oldfield  V.  Marriott,  10  H.  146 xviii.  828. 

Greel7  v.  Thompson,  10  H.  225 xyiiL  377. 

8.  2,  p.  313.     Passenger  Gases,  7  H.  283 zrii.  122. 

1816,  April  29,  Land  Sunrejor  of  Illinois  and  Missoim.     8  Stats,  at  Lai^ge, 
825. 

Farrar  v.  United  States,  5  P.  373 ix.  386. 

Menard's  Heirs  v.  Massey,  8  H.  293. . .  .xriL  591. 
1816,  April  29,  Louisiana  Land  Gteims.    8  Stats,  at  Large,  828. 

Strother  v.  Lucas,  12  P.  410 xii.  763. 

United  States  v.  King,  7  H.  833 xvii.  425. 

Marsh  v.  Brooks,  14  H.  513 xx.  310. 

West  V.  Cochran,  17  H.  403 xxi.  575. 

s.  1,  p.  329.    United  States  v.  King,  3  H.  773 xy.  640. 

1816,  April  30,  Drawback  on  Spirits.     3  Stats,  at  Large,  888. 

Barlow  t;.  United  States,  7  P.  404 x.  522. 

1817,  January  14,  Duties.    3  Stats,  at  Large,  344. 

Oldfield  V.  Marriott,  10  H.  146 xviii.  328. 

1817,  March  1,  Reservation  of  Timber  Land.     3  Stats,  at  Large,  847. 

Forsyth  v.  United  States,  9  H.  571 xviik  266. 

1817,  March  1,  West  Mississippi.    8  Stats,  at  Laige,  348. 

Lessee  of  Pdlard's  Heirs  v.  Kibbe,  14  P.  353 xiii.  497. 

Pollard's  Lessee  v.  Hagan,  3  H.  212 xv.  391. 

1817,  March  1,  Nay]|^on  of  the  United  States.    3  Stats,  at  Large,  851. 

United  States  v.  Nickerson,  17  H.  204 xxi.  458. 

8.  1,  p.  351.    Oldfield  v.  Marriott,  10  H.  146 xviii.  328. 

1817,  March  3,  Papers  of  Foreign  Vessels.     3  Stats,  at  Large,  362. 

Harrison  v,  Yose,  9  H.  372. . .  .xviiL  181. 
1817,  March  3,  Settlement  of  Public  Accounts.     3  Stats,  at  Large,  366. 

Smith,  T.  V.  United  States,  5  P.  292 ix.  347. 

Bruce  v.  United  States,  17  H.  437 xxL  596. 

88.  8,  9,  p.  367.     Brashear  v.  Mason,  6  H.  92 xvi.  611. 

s.  11,  p.  367.    United  States  v.  Eckford's  Executors,  1  H.  250. . .  .ziy^ 
592. 
1817,  March  3,  Neutrality.    3  Stats,  at  Large,  370. 


STATUTES  OF  THE  UNITED  STATES  CITED.  5S1 


The  Estrella,  4  W.  298 iv.  406. 

The  Gran  Para,  7  W.  471 v.  802. 

The  Santa  Maria,  7  W.  490 v.  806. 

The  Monte  AUegre,  7  W.  520 ....  v.  809. 

The  Irresistible,  7  W.  551 v.  828. 

1817,  March  8,  East  Mississippi    8  Stats,  at  Large,  871. 

Foster  v.  Neilson,  2  P.  258 viii.  108. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  858 xiii.  497. 

Pollard's  Lessee  v.  Hagan,  8  H.  212 xv.  891. 

1817,  March  8,  Lands  in  the  District  of  Detroit    8  Stats,  at  Large,  890. 

Chotard  v.  Pope,  12  W.  586 vii.  876. 

1817,  March  8,  Duties.    8  Stats,  at  Large,  896. 

Oldfield  V.  Marriott,  10  H.  146. . .  .xviiL  828. 
1817,  March  8,  Relief  of  Imprisoned  DeOtors  of  United  States.    8  Stats,  at 
Large,  899. 

United  States  v.  Binggold,  8  P.  150 xi.  58. 

1817,  December  10,  Besolaticm  admitting  Mississippi  into  the  Union.    8  Stats. 

at  Large,  472. 
Pollard's  Lessee  v.  Hagan,  8  H.  212. . .  .xy.  891« 

1818,  February  17,  Missouri  Land-Offices.    8  Stats,  at  Large,  406. 

Delauriere  v.  Emison,  15  H.  525 . . .  .xx.  618. 

McCabe  v.  Worthington,  16  H.  86 xxi.  89. 

Missouri  V.  Iowa,  7  H.  660 ....  xvii.  887. 
s.  8,  p.  407.    Menard's  Heirs  v.  Massey,  8  H.  298 , . .  .XTii.  591. 
1818,  March  9,  Withdrawal  of  Land  Entries.     6  Stats,  at  Large,  200. 

Chotard  v.  Pope,  12  W.  586 vii.  876. 

1818,  March  18,  Pensions.    8  Stats,  at  Large,  410. 

United  States  v.  Bailej,  9  P.  288. . .  .xi.  841. 
1818,  April  9,  New  Madrid  Land  Claims.    8  Stats,  at  Large,  417. 

Barry  v.  Gamble,  8  H.  82 xv.  279. 

1818,  April  11,  Locating  Virginia  Military  Land  Warrants,  &c     8  Stats,  at 
Large,  428. 

s.  8,  p.  424.     Reynolds  v.  McArthur,  2  P.  417 viiL  155. 

1818,  April  16,  Brevet  Pay.    8  Stats,  at  Large,  427. 

ss.  1,  2,  p.  427.    United  States  v.  Freeman,  8  H.  556. . .  .xv.  548. 
1818,  April  18,  Admission  of  Illinois  into  the  Union.    8  Stats,  at  Large,  428. 
Menard  v.  Aspasia,  5  P.  505. . .  .ix.  446. 

Trustees  for  Yincennes  University  v.  Indiana,  14  H.  268 ....  xx. 
172. 
1818,  April  18,  Navigation.    8  Stats,  at  Large,  482. 
The  Pitt,  8  W.  871 ....  V.  450. 

The  Frances  and  EUza,  8  W.  898 v.  458. 

1818,  April  20,  Duties.    8  Stats,  at  Lai^e,  488. 

United  States  v.  Sixty-Seven  Packages  Dry  Goods,  17  H.  85 . .  • . 
xxi.  888. 
SB.  4,  5, 11, 12,  pp.  484,  486.    United  States  v.  Tappan,  11  W.  419 .. . 

vi646. 
8, 12,  p.  486.    Marriott  19.  Bnme,  9  H.  619....zviiL  288. 
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1818,  April  20,  Direct  Taxes  and  Internal  Duties.    8  Stata.  at  Largie,  441. 

s.  8,  p.  448.     United  States  v.  Robertson,  5  P.  641 ix.  507. 

Planters'  Bank  v.  Sharp,  6  H.  301 ... .  xvi.  697. 
s.  11,  p.  444.     Barlow  v.  United  States,  7  P.  404. . .  .x.  522. 
1818,  April  20,  Crimes  against  the  United  States.     3  Stats,  at  Large,  447. 

The  Estrella,  4  W.  298 iv.  406. 

The  Gran  Para,  7  W.  471 v.  802. 

The  Santa  Maria,  7  W.  490 v.  806. 

The  Monte  AUegre,  7  W.  520 v.  809. 

Passenger  Cases,  7  H.  288 ... .  xvii.  122. 

United  States  v.  Reybum,  6  P.  852 x.  148. 

s.  8,  p.  448.     United  States  v.  Quincj,  6  P.  445 x.  189. 

1818,  April  20,  Slave-Trade.    8  Stats,  at  Large,  450. 

United  States  v.  Gooding, -12  W.  460 vii.  281. 

United  States  v.  Skiddy,  11  P.  78 xii.  842. 

The  Merino,  The  Constitution,  and  The  Louisa,  9  W.  891 . . . .  vi.  102. 
The  Josefa  Segunda,  10  W.  812 .. .  .vi.  414. 

8.  2,  p.  451.    The  St  Jago  de  Cuba,  9  W.  409 vi.  110. 

8s.  7,  10,  pp.  452,  458.     United  States  v.  Preston,  8  P.  57 viii,  285. 

1818,  April  20,  Disposal  of  Public  Ground  in  New  Orleans  and  Mobile. 
8  Stats,  at  Large,  465. 

New  Orleans  v.  United  States,  10  P.  662 xii.  292. 

Mobile  t;.  Eslava,  16  P.  284 xiv.  267. 

1818,  April  20,  Receivers  of  Public  Money.     8  Stats,  at  Large,  466. 
United  States  v,  Dickson,  15  P.  141 . . .  .xiv.  54. 

1818,  April  20,  Warehousing  Spirits,  &c.     8  Stats,  at  Large,  469. 

Tremlett  v.  Adams,  18  H.  295. . .  .xix.  507. 

1819,  February  15,  Jurisdiction  of  Circuit  Courts  over  Patent  Cases.    3  Stats. 

at  Large,  481. 

Stevens  v.  Gladding,  17  H.  447 xxi.  604. 

1819,  February  20,  Penalties  for  False  Entries.     8  Stats,  at  Large,  486. 

Barlow  v.  'United  States,  7  P.  404 x.  522. 

1819,  March  2,  Passenger  Ships,  &c.     8  Stats,  at  Large,  488. 

Gibbons  v,  Ogden,  9  W.  1 . . . ,  vi.  1. 

New  York  v.  MUn,  11  P.  102 ... .  xii.  857. 

Passenger  Cases,  7  H.  288 ....  xvii.  122. 
1819,  March  2,  Alabama.     8  Stats,  at  Large,  489. 

Foster  v.  Neilson,  2  P.  258 viii.  108. 

Mobile  v.  Eslava,  16  P.  234 xiv.  267. 

Pollard^s  Lessee  t;.  ECagao,  8  H.  212. ..  .xv.  891. 

Kennedy's  Executors  v.  Hunt's  Lessee,  7  H.  586. . .  .xvii  805. 
1819,  March  2,  Missouri  Territory.     3  Stats,  at  Large,  498- 

Missouri  v.  Iowa,  7  H.  660 ....  xvii.  887. 
1819,  March  8,  To  protect  Commerce,  &c.     8  Stats,  at  Large,  510. 

United  States  r.  Klintock,  5  W.  144 iv.  598. 

United  States  v.  Smith,  5  W.  158 iv.  597. 

United  States  v.  Furlong,  5  W.  184 iv.  604. 

The  Marianna  Flora,  11  W.  1 . . . .  vi.  497. 
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ss.  1,  2)  3,  iy  5,  pp.  510,  512,  518.    United  States  v.  Brig  Malek  AdheL 
2  H.  210.... XT.  91. 

88.  2,  4,  pp.  512,  518.    The  Palmyra,  12  W.  1 vii.  1. 

1819,  March  8,  Civilization  of  Indians.    8  Stats,  at  Large,  516. 

Worcester  v.  Greorgia,  6  P.  515  •  •  • .  z.  214. 
1819,  March  8,  Sales  of  Military  Sites.     8  Stats,  at  Large,  520. 

United  States  v.  Chicago,  7  H.  185 xvii.  82. 

1819,  March  8,  Correction  of  Errors  in  Land  Entries.    8  Stats,  at  Large, 
526. 

Chotard  v.  Pope,  12  W.  586 vii.  876. 

1819,  March  8,  Land  Claims,  &c,  East  of  New  Orleans.     8  Stats,  at  Large, 
528.     Foster  v.  Neilson,  2  P.  258, . . .  viiL  108. 
Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  858 ....  ziii.  497. 
United  States  v.  Power's  Heirs,  11  H.  570. . .  .xviii.  714. 

88.  2,  7,  8,  9,  pp.  529,  581.    Pollard's  Lessee  v.  Files,  2  H.  591 xy. 

220. 
1819,  March  8,  Slave-Trade.    8  Stats,  at  Large,  582. 

United  States  v.  Preston,  8  P.  57 . . . .  viiL  285. 
United  States  v.  The  Amistad,  15  P.  518. . .  .xiv.  156. 
88.  2,  7,  pp.  588,  584.    The  Antelope,  12  W.  546. . .  .vii.  847. 

1819,  December  14,  Resolution,  Admission   of   Alabama  into   the  Uniob. 

8  Stats,  at  Large,  608. 
Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  858. . .  .xiii.  497. 

Mobile  V.  Eslava,  16  P.  284 xiv.  267. 

Mobile  V.  Emanuel,  1  H.  95.  • .  .xiv.  505. 
Pollard's  Lessee  v.  Hagan,  8  H.  212. . .  .xv.  891. 
Goodtitle  v.  Kibbe,  9  H.  571 xviii.  228. 

1820,  February  10,  Foreign  Commerce  Statistics.    8  Stats,  at  Large,  541. 

Greely  v.  Thompson,  10  H.  225. . .  .xviii.  877. 
1820,  March  6,  Admission  of  Missouri  into  the  Union.     8  Stats,  at  Large, 
545. 
Missouri  v.  Iowa,  7  H.  660 . . .  .xviL  887. 
Delanriere  v.  Emison,  15  H.  525. . .  .xx.  618. 
8.  6,  p.  547.    Lessieur  v.  Price,  12  H.  59. . .  .xix.  81. 
1820,  April  21,  United  States  District  Court,  Alabama.    8  Stats,  at  Large. 
564. 
Bank  of  United  States  v.  Martin,  5  P.  479. . .  .ix.  484. 
1820,  April  24»  Public  Lands.    8  Stats,  at  Large,  566. 

8.  1,  p.  566.    Brown's  Lessee  v»  Clements,  8  H.  650. . .  .xv.  580. 
88.  2,  8,  p.  566.     Chotard  v.  Pope,  12  W.  586. . .  .\'ii.  876. 

United  States  v.  Boyd,  5  H.  29 ... .  xvi.  290. 
8.  8,-  p.  566.    Oliver  v.  Piatt,  8  H.  883. . .  .xv.  479. 
1820,  May  1,  Treasury.    8  Stats,  at  Large,  567. 

8.  7,  p.  568.     Neilson  v.  Lagow,  12  H.  98. . .  .xix.  46. 
f  1820,  May  1,  Pensions.    8  Stats,  at  Large,  569. 

United  States  r.  Bailey,  9  P.  288. . .  .xL  841. 
1820,  May  8,  Relief  of  Representatives  of  Henry  Willis.     6  Stats,  at  Large, 
246. 

45* 


534  STATUTES  OF  THE  UNITED  STATES  CITED. 

Chotard  v.  Pope,  12  W,  586. . . . v«.  876. 
1820,  May  11,  Land-Offices  in  Alabama  and  Illinois.    8  Stats,  at  Large, 
571. 
s.  4,  p.  571.    United  States  v.  Linn,  15  P.  290. . .  .xiv.  93. 
1820,  May  11,  Louisiana  Land  Claims.    8  Stats,  at  Large,  578. 
Foster  v.  Neiison,  2  P.  258 ... .  viii.  108. 

City  of  New  Orleans  v.  D' Armas,  9  P.  228 xi.  888. 

McDonogh  v.  Millaudon,  8  H.  698  • . . .  xy.  604. 
Jordan  t;.  Barrett,  4  H.  169 ... .  XTi.  67. 
United  States  t;.  Boselius,  15  H.  81 . . .  .zx.  885. 
s.  1,  p.  578.     Blanc  v.  Lafayette,  11  H.  104. . .  .XTiii.  565. 
s.  7,  p.  574.     Surgett  v.  Lapice,  8  H.  48. . .  .xvii.  497. 
1820,  May  15,  Limiting  Terms  of  Office.     8  Stats,  at  Large,  582. 
J^  parte  Hennen,  18  P.  280. . .  ,xiii.  135. 

United  States  v.  Eckford's  Executors,  1  H.  250 xiv.  592. 

s.  8,  p.  582.     United  States  v.  Linn,  15  P.  290 xiv.  98. 

1820,  May  15,  City  of  Washington.     8  Stats,  at  Large,  588. 

8.  10,  p.  589.     Ronkendorff  v.  Taylor^s  Lessee,  4  P.  849. . .  .ix«  98. 
Mason  v.  Fearson,  9  H.  248.  •  •  .xviii.  180. 
1820,  May  15,  Treasury  Department.    8  Stats,  at  Large,  592. 
United  States  v.  Cox,  11  P.  162. . .  .xii.  886. 

Cary  t;.  Curtis,  8  H.  236 xv.  409. 

88.  2,  9,  pp.  592,  596.     United  Sutes  v.  NichoU,  12  W.  505 ta^ 

815. 
88.  2,  4,  5,  9,  pp.  592,  595,  596.    United  States  v.  Nourse,  6  P.  470     . . 
X.  195. 

8s.  8,  4,  pp.  594,  595.    United  States  v.  Nourse,  9  P.  8 xi.  268. 

1820,  May  15,  To  protect  Commerce.     8  Stats,  at  Large,  600. 

The  Palmyra,  12  W.  1 vii.  1. 

1820,  May  15,  Relief  of  Inhabitanto  of  Peoria.    8  Stats,  at  Large,  605. 
Forsyth  v,  Reynolds,  15  H.  358. . .  .xx.  561. 
Ballance  t;.  Forsyth,  18  H.  18. . .  .xix.  362. 

1820,  May  15,  Duty  on  French  Ships.     8  StaU.  at  Large,  605. 

The  Luminary,  8  W.  407 v.  461. 

The  Apollon,  9  W.  862 vi.  88. 

1821,  March  2,  Military  Peace  Establishment     8  Stats,  at  Large,  615. 

Parker  v.  United  States,  1  P.  298. . .  .rii.  580. 

Wetinore  v.  United  States,  10  P.  647. . .  .xii.  288. 
1821,  March  2,  Resolution,  Admission  of  Missouri  into  the  Union.     8  Stats 
at  Large,  645. 

Missouri  v.  Iowa,  7  H.  660. . .  .xvii.  887. 
1821,  March  3,  Treaty  with  Spain.     8  Stats,  at  Large,  637. 

Mitchel  V.  United  States,  9  P.  711 ...  .xi.  589. 

Frevall  v.  Bache,  14  P.  95 xiii.  866. 

Cross  V,  Harrison,  16  H.  164. . .  .xxi.  66.  f 

1821,  March  3,  Process  in  Courts  of  the  United  States.     S  Stats,  at  Laige^ 
648. 

Miller  v.  Austen,  18  H.  218 xix.  467. 
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1822,  March  16,  Execudon  of  Laws  in  Mbsouri.    8  Stats,  at  Large,  658 

Villabolos  t;.  United  States,  6  H.  81 xvi.  607. 

1822,  March  30,  Government  of  Florida.    3  Stats,  at  Large,  654. 

American  Insurance  Company  v.  Canter.  1  P.  511 . . . .  vii.  685. 
United  States  v.  Percheman,  7  P.  51 ....  x.  893. 
Benner  t;.  Porter,  9  H.  235. . .  .xviii.  121. 

8.  7,  p.  657.     United  States  v.  Guthrie,  17  H.  284 xxi.  506. 

8.  10,  p.  658.    Mitchel  t;.  United  States,  9  P.  711 xi.  539. 

1822,  March  30,  Grant  to  City  of  New  Orleans.    3  Stats,  at  Large,  661. 

New  Orleans  v.  United  States,  10  P.  662 xii.  292. 

1822,  April  26,  Public  Lands  in  Missouri.     3  Stats,  at  Large,  668. 

Barry  v.  Gamble,  3  H.  32 xv.  279. 

1822,  May  6,  Trade  and  Intercourse  with  the  Indians,  &c    3  Stats,  at  Large, 
682. 
American  Fur  Company  t?.  United  States,  2  P.  358 ....  viii.  137. 
1822,  May  7,  Treasury,  &c     3  Stats,  at  Large,  688. 

s.  3,  p.  689.     Brashear  v.  Mason,  6  H.  92. . .  xvi.  611. 
1822,  May  7,  Draining  on  and  near  Public  Reservations,  &ic.    3  Stats,  at 
Large,  691. 

ss.  6-9,  pp.  692,  693.     Van  Ness  v.  Washington,  4  P.  232 ix.  62. 

1822,  May  7,  Compensation  of  Revenue  Officers.    3  Stats,  at  Large,  693. 

ss.  7,  9,  18,  pp.  694,  695,  696.     Hoyt  v.  United  States,  10  H.  109 

xviii.  315. 

s.  18,  p.  696.     Stewart  v.  United  States,  17  H.  116 xxi.  403. 

1822,  May  7,  Surveyor-General,  Bonds  and  Term  of  Office.    3  Stats,  at 
Large,  697. 

Farrar  v.  United  States,  5  P.  373 ix.  386. 

United  States  t;.  Bradley,  10  P.  343 xii.  155. 

1822,  May  8,  Mobile  Land  Claims.    3  Stats,  at  Large,  699. 

Lessee  of  Pollard's  Heirs  r.  Eibbe,  14  P.  353 xiiL  497. 

McDonogh  v.  Millaudon,  3  H.  693 xv.  604. 

Doe  V.  Mobile,  9  H.  451 ... .  xviii.  224. 

s.  2,  p.  700.    Hallett  v.  CoUins,  10  H.  174 xviu.  349. 

6.  5,  p.  700.     Doe  v.  Eslava,  9  H.  421 . . .  .xviii.  208. 
1822,  May  8,  Land  Claims,  &c  East  of  New  Orleans.     3  Stats,  at  Large, 
707. 

Foster  v.  Neilson,  2  P.  253 viu.  108. 

Doe  V.  Eslava,  9  H.  421 xviii.  208. 

Doe  r.  Mobile,  9  H.  451 . . .  .xviii.  224. 
United  States  v,  Power^s  Heirs,  11  H.  570. . .  .xviii.  714. 
Lessee  of  PoUard's  Heirs  v.  Kibbe,  14  P.  353 ....  xiii.  497. 
McDonogh  v.  Millaudon,  3  H.  693. . .  .xv.  604. 

1822,  May  8,  Florida  Land  Claims.     3  Stats,  at  Large,  709. 

United  States  v.  Arredondo,  6  P.  691 ....  x.  315. 
United  States  r.  Percheman,  7  P.  51 ...  .x.  393. 

United  States  v.  Clarke,  8  P.  436 xi.  151. 

United  States  r.  Clarke,  8  P.  436 xi.  320. 

1823,  January  31,  Disbursement  of  Public  Money.    3  Stats,  at  Large,  723. 
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s.  1,  p.  723.     Williams  t;.  United  States,  1  H.  290 xiv.  614. 

1823,  February  21,  Michigan  Land  Claims.     3  Stats,  at  Lar|?e,  724. 

GrigQon's  Lessee  t;.  Astor,  2  H.  319. . .  .xv.  125. 
1823,  February  28,  Louisiana  Land  Claims.     3  Stats,  at  Large,  727. 

Doe  V.  Eslava,  9  H.  421 xviii.  208. 

Doe  V.  Mobile,  9  H.  451 . . .  .xviii.  224. 
1823,  March  1,  Duties.     3  Stats,  at  Large,  729. 

56.  1,  4,  pp.  729,  730.    United  States  r.  Sixty-seven  Packages  Dry  Goodsi 

17  H.  85 xxi.  383. 

s.  4,  p.  730.     United  States  v.  Wood,  14  P.  430 xiiL  576. 

ss.  4-15,  23,  pp.  730-735,  737.      Bend  v.  Hoyt,  13   P.  486 xiil 

142. 
5s.  4,  8,  13, 15,  16,  pp.  730,  733,  734,  735.     Greely  v.  Thompson,  10  H. 

225 ... .  xviii.  877. 
s.  13,  p.  734.     Wood  v.  United  States,  16  P.  342 ... .  xiv.  336. 

s  25,  p.  737.     Meredith  v.  United  States,  13  P.  486 xiiL  260. 

1823,  March  1,  Settlement  of  Public  Accounts.    3  Stats,  at  Large,  770. 

s.  3,  p.  771.     United  States  v.  Bailey,  9  P.  238 xi.  341. 

United  States  v.  Bailey,  9  P.  238 ...  •  xi.  354. 

United  States  v.  Staats,  8  H.  41 xvii.  492. 

1823,  March  I,  Virginia  Military  Land  Warrants.     3  Stats,  at  Large,  772. 

s.  2,  p.  772.     McArthur^s   Heirs  v.  Dun's  Heurs,  7  H.  262 xvii 

110. 
1823,  March  1,  Pensions.    3  Stats,  at  Large,  782. 

United  States  v.  Bailey,  9  P.  238 xL  341. 

1823,  March  3,  Government  of  Florida.    3  Stats,  at  Large,  750. 

American  Insurance  Company  v.  Canter,  1  P«  511 . .  •  •  viL  685. 
Benner  v.  Porter,  9  H.  235 . . .  .xviii.  121. 
1823,  March  3,  Florida  Land  Claims.    3  State,  at  Large,  754. 
United  States  v,  Arredondo,  6  P.  691 . . .  .x.  315. 
United  States  v.  Percheman,  7  P.  51 ....  x.  393. 

United  States  v.  Kingsley,  12  P.  476 xii.  804. 

Lessee  of  Pollard's  Heirs  v,  Kibbe,  14  P.  353. . .  .xiii.  497. 

United  States  v.  Miranda,  16  P.  153 xiv.  224. 

1823,  March  3,  Louisiana  Land  Titles.    3  Stats,  at  Large,  756. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  353 xiil.  497. 

1823,  March  3,  Treaty  with  Spain.     3  Stats,  at  Large,  768. 

United  States  v.  Ferreira,  13  H.  40 xix.  373. 

1823,  March  3,  Missouri  Land-Office.    3  Stats,  at  Large,  785. 
Missouri  V.  Iowa,  7  H.  660 ....  xvii.  337. 

1823,  March  3,  Peoria  Land  Claims.    3  Stats,  at  Large,  786. 

Forsyth  v.  Reynolds,  15  H.  358 .. .  .xx.  561. 
Ballance  v.  Forsyth,  13  H.  18 . .  •  .xix.  362. 

1824,  January  7,  Imprisonment  for  Debt.     4  Stats,  at  Large,  1. 

McNutt  V.  Bland,  2  H.  9 xv.  1. 

1824,  February  28,  Florida  Land  Ckims.     4  Stats,  at  Lai^,  6. 
United  States  v,  Arredondo,  6  P.  691 ....  x.  315. 
United  States  v.  Percheman,  7  P.  51 ...  .x.  393. 
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1824,  April  22,  Imprisonment  for  Debt    4  Stats,  at  Large,  19. 

McNutt  V.  Bland,  2  H.  9. . .  .xv.  1. 
1824,  May  22,  Duties.    4  Stats,  at  Large,  25. 

Marriott  v.  Bnine,  9  H.  619. . .  .xviii.  288. 

Lawrence  v.  Allen,  7  H.  785. . .  .xviL  407. 
1824,  May  24,  Payments  under  Spanish  Treaty  of  Pebruary  22,  1819.     4 
Stats,  at  Large,  83. 

Hunter  v.  United  States,  5  P.  173 ix.  271. 

1824)  May  26,  Preemption,  (Arkansas.)     4  Stats,  at  Large,  39. 

Thredgill  v.  Pintsurd,  12  H.  24 xix.  15. 

Cunningham  v.  Ashley,  14  H.  377.  • .  .xx.  233. 
1824,  May  26,  Government  of  Florida.    4  Stats,  at  Large,  45. 

Benner  o.  Porter,  9  H.  235. . .  .xviiL  121. 

United  States  v.  Carr,  8  H.  1 xvii.  476. 

1824,  May  26,  Judicial  Districts  in  Virginia.     4  Stats,  at  Large,  48. 

United  States  v.  Dawson,  15  H.  467. . .  .xx.  598. 
1824,  May  26,  Missouri  Land-Office.  4  Stats,  at  Large,  50. 

Missouri  V.  Iowa,  7  H.  660 xvii.  337. 

1824^  May  26,  Missouri  and  Arkansas  Land  Claims.    4  Stats,  at  Large,  52. 

United  States  v.  Arredondo,  6  P.  691 ...  .x.  315. 

United  States  v,  Percheman,  7  P.  51. . .  .x.  393. 

Sampeyreac  v.  United  States,  7  P.  222. . .  .x.  458. 

United  States  v.  Clarke,  8  P.  436 xi.  151. 

United  States  v.  Huertas,  8  P.  488 xi.  187. 

Ddassus  V.  United  States,  9  P.  117. . .  .xi.  303. 

Choteau's  Heirs  v.  United  States,  9  P.  147 xi.  316. 

Mitchel  V.  United  States,  9  P.  711. . .  .'xi.  539. 

Soulard's  Heirs  v.  United  States,  10  P.  100. . .  .xii.  31. 

Smith  V.  United  States,  10  P.  326 xiL  143. 

Wherry  v.  United  States,  10  P.  338 xii.  152. 

Mackey  t;.  United  States,  10  P.  340 xii.  153. 

Stoddard  v.  Chambers,  2  H.  284 xv.  119. 

Barry  r.  Gamble,  3  H.  32 xv.  279. 

Mackay  v.  Dillon,  4  H.  421 xvi.  165. 

Villabolos  t;.  United  States,  6  H.  81 xvi.  607. 

United  States  v.  Boisdore's  Heirs,  7  H.  658 xvii.  336. 

United  States  v,  Boisdor^'s  Heirs,  8  H.  113. . .  .xTii.  517. 

Menard's  Heirs  v.  Massey,  8  H.  293 ....  xviL  591. 

Bissell  V,  Penrose,  8  H.  317. . .  .xvii.  605. 

United  States  v.  D'Auterive,  10  H.  609. . .  .xviii.  516. 

United  States  v,  Boisdor^  11  H.  63. . .  .xviii.  548. 

United  States  v.  Turner,  11  H.  663 ... .  xviiL  752. 

United  States  v.  Moore,  12  H.  209 xix.  106. 

United  States  v.  Hughes,  13  H.  1,  4,  7 xix.  349,  352,  354 

United  States  v.  Pillerin,  13  H.  9 xix.  355. 

United  States  v.  McCullagh,  13  H.  216 xix.  465. 

United  States  v.  RiUieux's  Heirs,  14  H.  189 xx.  127. 

Delauriere  v.  Emison,  15  H.  525. . .  .xx.  618. 
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McCabe  v.  Worthington,  16  H.  86 zzL  89. 

Fremont  v.  United  States,  17  H.  542 zzi.  667. 

88.  1,  2,  pp.  52,  53.     Glenn  v.  United  States,  13  H.  250 zix.  480. 

8.  1,  p.  52.    United  States  «.  D'Auterieve,  15  H.  14. . .  .xz.  875. 

88.  1,  3,  pp.  52,  53.    United  States  v.  Ritchie,  17  H.  525 zxi.  656. 

8.  2,  p.  53.    United  States  v.  Beynes,  9  H.  127 zviii  65. 

United  States  v.  Philadelphia  &  N.  Orleans,  11  BL  609 xviii.  73a 

88.  2,  6,  pp.  53,  54.    United  States  v.  Wiggins,  14  P.  834 xiiL  488. 

United  States  v.  Lawton,  5  H.  10 xvi.  286. 

88. 2,  6,  11,  pp.  53,  54)  55.     Cbaires  v.  United  States,  8  H.  611 xv. 

565. 
8.  5,  p.  54.    United  States  v.  Marrin,  8  H.  620. . .  .xr.  567. 

Les  Bois  t;.  Bramell,  4  H.  449. . .  .xvi.  170. 

United  States  t^.  Porche,  12  H.  426 xix.  228. 

ss.  6,  11,  pp.  54,  55.    Sibbald  v.  United  States,  12  P.  488 xii.  811. 

8.  9,  p.  55.    United  States  v.  Curry,  6  H.  106 xyi.  617. 

De  Armas's  Heirs  v.  United  States,  6  H.  108. . .  .xyi.  615. 

United  States  v.  Power^s  Heirs,  11  H.  570. . .  .xviiL  714. 

United  States  v.  Castant,  12  H.  437 xix.  228. 

United  States  v.  Boselius,  15  H.  81. . .  .xx.  385. 

United  States  v.  Boselius,  15  H.  86 xx.  389. 

United  States  v.  Ducros,  15  H.  88 xx.  891. 

1824,  May  26,  St.  Helena  Land  Claims.    4  Stats,  at  Large,  59. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  858. . .  .xiii.  497. 
1824,  May  26,  Courts  of  United  States,  in  Louisiana.    4  Stale,  at  Large,  62. 

Parsons  v.  Bedford,  8  P.  438 viii.  474. 

Duncan  r.  United  Sutes,  7  P.  485. . .  .x.  585. 

Hinart  v.  Ballon,  9  P.  156 xL  319. 

United  States  v.  Eobeson,  9  P.  819 xi.  871. 

Livingston  v.  StcHy,  9  P.  682 xi.  508. 

Livingston  v.  Story,  IIP.  851 . . .  .xii.  456. 

Lyon  V.  Auchincloss,  12  P.  234. . .  .xii.  708. 

Story  V.  Livingston,  18  P.  359 xiii.  I9a 

Wilcox  V.  Hunt,  18  P.  378 xiii.  211. 

Minor  v.  Tillotson,  2  H.  892 xt.  149. 

Graines  v.  Belf,  15  P.  9. . .  .xiv.  5. 

Phillipps  t^.  Preston,  5  H.  278 xvi.  896. 

United  States  r.  King,  7  H.  883 xvii.  425. 

Parks  V.  Turner,  12  H.  89 xix.  18. 

1824,  May  26,  Missouri  Land  Claims.    4  Stats,  at  Large,  65. 

Gamache  v.  Piquignot,  16  H.  451 . . .  .xxi.  254. 

Guitard  v.  Stoddard,  16  H.  494 xxi.  275. 

8.  2,  p.  66.     Farrar  v.  United  States,  5  P.  378 ...  .ix.  886. 
1824,  May  26,  Grant  to  Mobile.    4  Stats,  at  Large,  66. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  858 . . . .  xiiL  497. 

Pollard's  Lessee  v.  Files,  2  H.  591 xv.  220. 

Pollard's  Lessee  v.  Hagan,  8  H.  212 xv.  891. 

Watkins  v.  Holman,  16  P.  25. ..  .xiv.  174 
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Do«  V.  Mobile,  9  H.  451 . .  •  .zyiii.  224 
B.  1,  p.  66.    Mobile  v.  Eslava,  16  P.  284. . .  .ziv.  267. 
88.  1,  2,  pp.  66,  68.    Mobile  v.  Hallett,  16  P.  261 . . .  .xir.  284 

Mobile  t;.  Emanuel,  1  H.  95. . .  .xiv.  505. 

1824,  May  26,  City  of  Washington.    4  Stats,  at  Lai^e,  75. 

Early  v.  Doe,  16  H.  610 zxl.  817. 

6.  4,  p.  76.    Mason  v.  Pearson,  9  H.  248. . .  .XTiii.  ISO. 

1825,  March  8,  Confirming  Charter  of  Chesapeake  and  Ohio  Canal  Company* 

4  Stats,  at  Large,  101. 
Chesapeake  and  Ohio  Canal  Co  v.  Union  Bank  of  Greorgetown,  8  P. 

259....xi.  92. 
Mumma  v,  Potomac  Company,  8  P.  281 .  • .  .xi.  102. 
1825,  March  8,  Post^Office.    4  Stats,  at  Large,  102. 

Fox  V.  Ohio,  5  H.  410 xvi.  447. 

Broome  v.  United  States,  15  H.  143 . . .  .xx.  445. 

8.  2,  p.  103.    United  States  v.  Moms,  14  P.  464 xiii.  596. 

8.  3,  p.  103.    Jones  v.  United  States,  7  H.  681 ... .  xyii.  349. 

88. 13,  30,  pp.  105,  111.    Teal  v.  Felton,  12  H.  284 xix.  136. 

88.  22,  45,  pp.  108, 114.    United  States  v.  Hardyman,  13  P.  176. . .  .xiiL 
112. 

8.  24,  p.  109.     United  States  tr.  Mills,  7  P.  138 x.  430. 

8.  32,  p.  112.     United  States  v.  Roberto,  9  H.  501 xviii.  244. 

8.  38,  p.  113.     United  States  v.  Hodge,  13  H.  478 xix.  603. 

8.  43,  p.  114.     United  States  v.  Bank  of  the  Metropolis,  15  P.  377. . .  • 
xiv.  114. 
1825,  March  3,  Crimes  against  the  United  States.     4  Stats,  at  Large,  115. 
8.  3,  p.  115.     United  States  v.  Paul,  6  P.  141 ...  .x.  68. 

88.  9,  23,  pp.  116, 122.    United  States  v.  Coombs,  12  P.  72 xii.  634. 

8.  10,  p.  117.     Wilkes  v.  Dinsman,  7  H.  89. . .  .xyii.  55. 

8.  13,  p.  118.     United  States  v.  Bailey,  9  P.  288 xi.  341. 

88.  17,  26,  pp.  119, 122.     Fox  v.  Ohio,  5  H.  410 xvi.  447. 

8.  20,  p.  121.    United  States  v.  Marigold,  9  H.  560 xyiii.  261. 

United  States  r.  Gardner,  10  P.  618 xii.  269. 

1825,  March  3,  Florida  Land  Claims,  &c    4  Stats,  at  Large,  125. 

Lessee  of  Pollard's  Heirs  t;.  Kibbe,  14  P.  353 xiii.  497. 

1826,  March  31,  Report  of  Commissioners  of  the  Western  District  of  Loaia* 

iana.     4  Stats,  at  Large,  152. 

Foster  v.  Neilson,  2  P.  253 viiL  108. 

1826,  April  22,  Preemption.     4  Stats,  at  Large,  154. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  353 xiii.  497. 

1826,  May  4,  Debts  for  Public  Lands.    4  Stats,  at  Large,  158. 

Barry  t^  Gamble,  3  H.  32 xv.  279. 

1826,  May  15,  Government  of  Florida.    4  Stats,  at  Large,  164. 

Benner  t;.  Porter,  9  H.  235. . .  .xviii.  121. 
1826,  May  22,  School  Lands.    4  Stats,  at  Large,  179. 

Campbell  v.  Doe,  13  H.  244 xix.  477. 

1826,  May  20,  Seminary  of  Learning  in  Michigan.    4  Stats,  at  Large,  180. 

Oliver  v.  Piatt,  3  H.  333 xv.  479. 
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1826,  May  22,  Appeals,  &c.  District  Courts  Northern  District  of  New  Yotl^ 
4  Stats,  at  Large,  192. 
Southwick  V,  Postmaster-Greneral,  2  P.  442.  • .  .yiii.  170. 

1826,  May  22,  Relief  of  Phineas  Underwood.     6  Stats,  at  Large,  855. 

United  States  v.  Porche,  12  H.  426. . .  .ziz.  228. 
8.  2,  p.  855.     Les  Bois  v,  Bramell,  4  H.  449 ....  xvi.  170. 

1827,  February  8,  Florida  Land  Claims.    4  Suts.  at  Large,  202. 

United  States  v.  Percheman,  7  P.  51. . ,  .x.  898. 
1827,  March  2,  Compensation  of  Officers  of  Army.     4  Stats,  at  Large,  227. 

United  States  v.  Freeman,  8  H.  556. . .  .zv.  548. 
1827,  March  2,  Seminary  of  Learning  in  Arkansas.     4  Stats,  at  Large,  235. 

Paup  V.  Drew,  10  H.  218 xviii.  872. 

1827,  March  8,  Alabama  Land  Claims.    4  Stats,  at  Large,  289. 

ss.  1,  2,  pp.  289,  240.    Pollard's  Lessee  v.  Files,  2  H.  591 zr.  220. 

s.  2,  p.  240.     Doe  v.  Eslava,  9  H.  421 xviii.  208. 

1828,  May  19,  Duties.    4  Stats,  at  Large,  270. 

Rankin  v.  Hoyt,  4  H.  827 xvi.  128. 

Lawrence  v.  Allen,  7  H.  785. . .  .xvii.  407. 
8.  2,  p.  271.    Bend  v.  Hoyt,  18  P.  263 xiii.  142. 

De  Forest  v.  Lawrence,  18  H.  274. . .  .xix.  495. 
1828,  May  19,  Process  in  Courts  of  United  States.     4  Stats,  at  Large,  278. 

Duncan  v.  United  States,  7  P.  485 x.  585. 

Beers  v.  Haughton,  9  P.  829 xi.  876. 

Harrison  v.  Nixon,  9  P.  488. . .  .xi.  442. 

Livingston  v.  Story,  9  P.  682 xi.  508. 

McNutt  t;.  Bland,  2  H.  9 xv.  1. 

Gwin  V.  Breedlove,  2  H.  29. . .  .xv.  16. 

Smyth  V.  Strader,  4  H.  404. . .  .xvi.  157. 

Gwin  V.  Barton,  6  H.  7. . .  .xvL  582. 

Townsend  v.  Jemison,  7  H.  706. . .  .xvii.  361. 

Masdngiil  v.  Downs,  7  H.  760 xvii.  392. 

Lewis  V.  Lewis,  7  H.  776. . .  .xvii.  400. 

Sears  v.  Eastbum,  10  H.  187. . .  .xviii.  857. 

ClemenU  v.  Berry,  11  H.  898. . .  .xviii.  660. 

Pennsylvania  v.  Wheeling  Bridge  Co.  12  H.  518. . .  .xix.  621. 
ss.  1,  8,  pp.  278,  281.     Duncan  v.  Darst,  1  EL  801 .  • .  .xiv.  621. 

Bronson  v.  Kinzie,  1  H.  811. . .  .xiv.  628. 
8.  3,  p.  281.     Amis  v.  Smith,  16  P.  803 xiv.  311. 

Ross  V.  Duval,  13  P.  45. . .  .xiii.  34. 

United  States  v.  Knight,  14  P.  301 xiii.  470. 

McCrackin  v.  ELayward,  2  H.  608 xv.  228. 

s.  4)  p.  282.    Livingston  v.  Story,  11  P.  351 . . .  .xiL  456. 
1828,  May  28,  Florida  Land  Claims.     4  Stats,  at  Large,  284. 

United  States  v.  Arredondo,  6  P.  691. . .  .x.  315. 

United  States  v.  Percheman,  7  P.  51 x.  393. 

United  States  v.  Marvin,  3  H.  620 xv.  567. 

United  States  v.  Moore,  12  H.  209 xix.  106. 

8.  6,  p.  285.     Foster  v.  Neilson,  2  P.  253 viii.  108. 
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United  States  v.  Clarke,  8  P.  436 xi.  151. 

United  States  v.  Fatio's  Heirs,  8  F.  492 xi.  190. 

Mitchei  V.  United  States,  9  P.  711 xi.  539. 

United  States  v.  Wiggins,  14  P.  334 xiii.  488. 

Glenn  t;.  United  States,  13  H.  250 xix.  480. 

as.  6,  7,  p.  285.    Villabolos  v.  United  States,  6  H.  81 xvi.  607. 

8S.  6, 12, 13,  pp.  285, 286.   Chaires  v.  United  Sutes,  3  H.  611 xv.  565. 

8.  12,  p.  286.     United  States  v.  Delespine,  15  P.  319 xiv.  100. 

1828,  May  23,  Judiciary,  (Florida.)     4  StaU.  at  Large,  291. 

Benner  t;.  Porter,  9  H.  235. . .  .xviiL  121. 
1828,  May  24,  Missouri  and  Arkansas  Land  Claims.     4  Stats,  at  Large,  298. 

Smith  t;.  United  States,  10  P.  326 xii.  143. 

Stoddard  v.  Chambers,  2  H.  284. . .  .xv.  119. 

Barry  v.  Gamble,  3  H.  32 xv.  279. 

Les  Bois  v.  Bramell,  4  H.  449. . .  .xvi.  170. 

United  States  t;.  Moore,  12  H.  209 xix.  106. 

United  States  t;.  Porche,  12  H.  426 xix.  223. 

Delauriere  t;.  Emison,  15  H.  525. . .  .xx.  618. 

Fremont  v.  United  States,  17  H.  542. . .  .xxi.  667. 
s.  2,  p.  298.    McCabe  v.  Worthington,  16  H.  86 xxi.  39. 

1828,  May  24^  Mississippi  Land  Claims.    4  Stats,  at  Large,  299. 

United  States  v.  Power's  Heirs,  11  H.  570. . .  .xviii.  714. 

1829,  January  21,  Prawback  on  Sugars,  <Sbc     4  Stats,  at  Large,  331. 

Barlow  v.  United  States,  7  P.  404 x.  522. 

1829,  March  2,  Reports  of  Land-Offices  in  Alabama.    4  Stats,  at  Large,  358. 
88.  4,  5,  6,  p.  359.    Kennedy's  Executors  v.  Hunt's  Lessee,  7  H.  586. . . . 
xvii.  305. 

1829,  March  3,  Lead  Mines.     4  Stats,  at  Large,  364. 

United  States  v.  Gear,  3  H.  120. .  ...xv.  328. 

1830,  January  13,  Exchange  of  Lands,  Michigan  University  and  Martin  Baum. 

4  Stats,  at  Large,  370. 

Oliver  v.  Piatt,  3  H.  333 xv.  479. 

1830,  May  8,  Courts  in  Arkansas.     4  Stats,  at  Large,  399. 

Sampeyreac  v.  United  States,  7  P.  222 x.  458. 

1830,  May  26,  Land  Titles  in  Ohio.    4  Stats,  at  Large,  405. 

McDonald  v.  Hobson,  7  H.  745 xviL  386. 

1830,  May  26,  Florida  Land  Claims.     4  Stats,  at  Large,  405. 
United  States  r.  Percheman,  7  P.  51 ...  .x.  393. 

United  States  v.  Clarke,  8  P.  436 xi.  151. 

United  States  v.  Fatio's  Heirs,  8  P.  492 xL  190. 

United  States  v.  Delespine,  15  P.  319 . . .  .xiv.  100. 

Hobson  V.  M'Arthur,  16  P.  182 xiv.  241. 

RS.  1,  2,  3,  4,  pp.  405,  406.    United  States  v.  Marvin,  3  H.  620 xv. 

567. 
1830,  May  26,  Alexandria  Canal  Company.     6  Stats,  at  Large,  419. 
Alexandria  Canal  Company  v.  Swann,  5  H.  83 ... .  xvL  315. 
88.  9, 14,  pp.  422, 425.     Greorgetown  t;.  Alexandria  Canal  Company,  1 2  P. 
91....xiL648. 
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IddO,  May  28,  Duties.    4  Stats,  at  Large,  409. 

Taylor  v.  United  States,  8  H.  197 . . . .  xv.  882. 
Buckley  v.  United  States,  4  H.  251 .  •  •  .xvi  98. 

Caldwell  v.  United  States,  8  H.  866 xviL  625. 

Greely  v.  Thompson,  10  H.  225. . .  .xviiL  377. 
8.  2,  p.  409.    Bankin  v.  Hoyt,  4  H.  827 . . . .  xvi.  128. 
8.  4,  p.  410.    Clifbn  v.  United  States,  4  H.  242 . . .  .xvL  89. 

Wood  V.  United  States,  16  P.  842 xiv.  836. 

United  States  v.  Sixty-seven  Packages  Dry  Goods,  17  H.  85 . . .  .xxi. 
883. 
1880,  May  28,  Exchange  of  Lands  with  the  Indians  and  Removal  west  of  tin 
Mississippi    4  Stats,  at  Laige,  411. 
s.  7,  p.  412.     Cherokee  Nation  v.  Georgia,  5  P.  1 ...  .ix.  178. 
1880,  May  29,  Solicitor  of  the  Treasury.     4  Stats,  at  Large,  414. 

s.  5,  p.  415.     Florida  v.  Georgia,  17  H.  478 xxi.  621. 

1830,  May  29,  Commercial  Intercourse  with  Great  Britain.    4  Stats,  at  Large, 
419. 
Passenger  Cases,  7  H.  288 xviL  122. 

1880,  May  29,  Preemption.     4  Stats,  at  Large,  420. 

Wilcox  V.  Jackson,  18  P.  498. .  •  .xiii  266. 

Brown's  Lessee  v.  Clements,  8  H.  650  •  • . .  xv.  580. 

United  States  v.  Fitzgerald,  15  P.  407 xiv.  128. 

Lytle  V.  Arkansas,  9  H.  814. . .  .xviii.  154. 

ss.  1,  2,  4,  pp.  420,  421.     United  States  v.  Gear,  8  H.  120 xv.  828. 

ss.  1,  2,  pp.  420,  421.     Cunningham  v.  Ashley,  14  H.  877 . . .  .xx.  288. 

Foley  v.  Harrison,  15  H.  488 xx.  589. 

s.  2,  p.  421.     Downs  t;.  Scott,  4  H.  500. . .  .xvi.  187. 

1881,  January  27,  Missouri  Land  Claims.    4  Stats,  at  Laige,  485. 

Stix)ther  V.  Lucas,  12  P.  410. . .  .xii.  768. 

Chouteau  v.  Eckhart,  2  H.  844. . .  .xv.  186. 

Les  Bois  v,  Bramell,  4  H.  449 ....  xvi  170. 

Bissell  V.  Penrose,  8  H.  817.  • .  .xvii.  605. 
1881,  February  8,  Copyright.    4  Stats,  at  Large,  486. 

Wheaton  v.  Peters,  8  P.  591 xi.  228. 

Stephens  v.  Cady,  14  H.  528. . .  .xx.  818. 
s.  6,  p.  487.     Backus  v.  Gould,  7  H.  798. . .  .xviL  414. 

ss.  7,  9,  p.  488.     Stephens  v.  Gladding,  17  H.  447 xxi.  604. 

1881,  March  2,  Punishment  of  Crimes  in  District  of  Columbia.  4  Stats,  at 
Lai^e,  448. 

Re  parU  Milbum,  9  P.  704 xi.  587. 

1881,  March  2,  Destioymg  Timber.    4  Stats,  at  Large,  472. 

United  States  v.  Briggs,  5  H.  208 xvi.  860. 

United  States  i;«  Briggs,  9  H.  851 . . .  .xviii.  172. 

Forsyth  v.  United  States,  9  H.  571 . . .  .xviii.  266. 
1881,  March  2,  Grant  to  Arkansas.    4  Stats,  at  Large,  478. 

Lytle  V.  Arkansas,  9  H.  814. . .  .xviiL  154. 
1881,  March  2,  Cumberland  Boad,  assent  to  Act  of  Ohio.    4  Stats,  at  Large, 
488. 
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Searight  v.  Stokea,  d  H.  151 zr.  846. 

Neil  V.  Ohio,  8  H.  720 xt.  616. 

Achison  v.  Huddleson,  12  H.  298 zix.  140. 

1881,  March  2,  Frontier  Trade.     4  Stats,  at  Large,  487. 

Stewart  v.  United  States,  17  H.  116 xzi.  408. 

1881,  March  8,  Light-houses,  &c.    4  Stats,  at  Large,  488. 

United  States  v.  Fitzgerald,  15  F.  407 xiv.  128. 

1881,  March  8,  Whalmg  Vessels.     4  Stats,  at  Large,  492. 

United  States  v.  Aforris,  14  F.  464r. . .  .xiii.  596. 
881,  March  8,  Land  Surveyor  of  Loui^ana.    4  Stats,  at  Large,  492. 

Jourdan  v.  Barrett,  4  H.  169 ... .  xvL  67. 

Delauriere  v.  Emison,  15  H.  525. . .  .xx.  618. 

1881,  March  8,  Relief  of  Beverly  Chew.     6  Stats,  at  Large,  464. 

Emerson's  Heirs  v.  Hall,  18  F.  409 xiiL  221. 

1882,  April  5^  Fublie  Lands.    4  Stats,  at  Large,  508. 

United  States  v.  Gear,  8  H.  120. . . . xv.  828. 

Brown's  Lessee  v.  Clements,  8  H.  650. . .  .xr.  580. 

Ljtle  V.  Arkansas,  9  H.  814. . .  .xviiL  154. 
1882,  April  20,  Jefferson  College.    6  Stats,  at  Large,  484. 

8.  4,  p.  485.    Fulton  v.  M'Affee,  16  F.  149 xiv.  221. 

1882,  May  5,  Land  Claim  of  Joshua  Kennedy  confirmed*    6  Stats,  at  LargSf 
485. 

Doe  V.  Beebe,  18  H.  25 xix.  867. 

1882,  May  25,  Resolution,  Marine  Corps  Fay.    4  Stats,  at  Large,  605. 

United  States  v.  Freeman,  8  H.  556. . .  .xv.  548. 
1882,  June  4,  Relief  of  Revolutionary  Officers,  ^bc.    4  Stats,  at  Large,  529. 

United  States  v.  Staats,  8  H.  41 xviL  492. 

1882,  June  15,  Grant  of  Land  to  Arkansas.    4  Stats,  at  Lai^  581. 

Lytle  V.  Arkansas,  9  H.  814. . .  .xviiL  154. 
1832,  June  15,  Entry  of  Back  Lands  in  Louisiana.    4  Stats,  at  Large,  584. 

Jourdan  v.*  Barrett,  4  H.  169 .. .  .xvL  67. 

Surgett  V.  Lapice,  8  H.  48 . . .  .xviL  497. 
1882,  June  25,  Arkansas  Land  Districts.    4  Stats,  at  Large,  549. 

Lytle  V.  Arkansas,  9  H.  814. . .  .xviii.  154. 
1882,  July  8,  Internal  Improvement,  (Cumberland  Road.)     4  Stats,  at  Larger 
551. 

Achison  v.  Huddleson,  12  H.  293. . .  .xix.  140. 
s.  1,  p.  558.     Searight  v.  Stokes,  8  H.  151 .  • .  .xv.  846. 
1882,  July  8,  Fatents.    4  Stats,  at  Large,  559. 

M'Clurg  V.  Kingsland,  1  H.  202 xiv.  567. 

Wilson  V.  Rousseau,  4  H.  646. . .  .xvL  225. 

s.  8,  p.  559.     Fhiladelphia  and  Trenton  Railroad  Co.  v.  Stimpson,  14  F 
448.... xiii.  588. 

Stimpson  v.  West  Chester  Raihoad  Co.  4  H.  88Q xvL  158. 

1882,  July  4,  Louisiana  Land  Claims.     4  Stats,  at  Large,  561. 

Lessee  of  Follard*s  Heirs  v.  Kibbe,  14  F.  858 ....  xiiL  497. 
1882,  July  4,  Grant  of  Land  to  Arkansas.    4  Stats,  at  Large,  568. 

Lytle  V.  Arkansas,  9  H.  814 ....  xviii.  154. 
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1832,  Julj  5,  Liquidating  Virginia  Claims.     4  Stats,  at  Large,  568. 

United  States  t;.  Bajlej,  9  P.  238 xi.  341. 

]«^2,  July  9,  Missouri  Land  Claims.     4  Stats,  at  Large,  565. 

Chouteau's  Heirs  v.  United  States,  9  P.  137. . .  .xi.  312. 
Stoddard  v.  Chambers,  2  H.  284. . .  .xv.  119. 
Chouteau  v.  Eckhart,  2  H.  344. . .  .xv.  136. 

Barry  t;.  Gamble,  3  H.  32 xv.  279. 

Les  Bois  v,  Bramell,  4  H.  449 .  • .  .xvL  170. 
Delanriere  v.  Emison,  15  H.  525 . . .  .xx.  618. 
Bissell  V,  Penrose,  8  H.  317. . .  .xvii.  605. 

Mills  V.  Stoddard,  8  H.  345 xvii.  620. 

8.  3,  p.  567.     Menard's  Heirs  v.  Massej,  8  H.  293. . .  .xtL  591. 

Glenn  v.  United  States,  13  H.  250 xix.  480. 

1832,  July  10,  Payment  of  Arrearages.     4  Stats,  at  Large,  569. 

s.  3,  p.  569.     United  States  v.  M'Daniel,  7  P.  1 x.  376. 

1832,  July  10,  Navy  Pension  Fund.    4  Stats,  at  Large,  572. 

Decatur  v.  Paulding,  14  P.  497 xiii.  610. 

1832,  July  13,  Convention  with  France.    4  Stats,  at  Large,  574. 

Prevail  v.  Bache,  14  P.  95 xiii.  866. 

United  States  v.  Bank  of  United  States,  5  H.  382 xvi.  429. 

1832,  July  13,  Quarantine.     4  Stats,  at  Large,  577. 
New  York  v.  Mihi,  11  P.  102. . .  .xii.  357. 
1832,  July  14,  Duties.    4  Stats,  at  Large,  583. 

Elliott  V.  Swartwout,  10  P.  137 xii.  46. 

Bend  t;.  Hoyt,  13  P.  263 xiii.  142. 

Curtis  V.  Martin,  3  H.  106 xv.  322. 

Caldwell  v.  United  States,  8  H.  366 xvii.  625. 

Hoyt  V.  United  States,  10  H.  109 xviii.  315. 

68.  1,  2,  7,  14,  pp.  583, 59 1, 593.     Rankin  v.  Hoyt,  4  H.  327 xvi.  128. 

8.  2,  p.  583.     De  Forest  v,  Lawrence,  13  H.  274 xix.  495. 

8.  3,  p.  590.     Lawrence  v.  Allen,  7  EL  785. . .  .xvii.  407. 

88.  7,  8,  9,  pp.  591,  592.    Aldridge  v.  Williams,  3  H.  1 xv.  268. 

88.  7,  8, 14,  pp.  591,  592,  593.     Clifton  t;.  United  States,  4  H.  251 ... . 
xvi.  98. 

8. 14,  p.  593.    Taylor  v.  United  States,  3  H.  197 xv.  382. 

Buckley  v.  United  States,  4  H.  327 xvi.  128. 

United  States  v.  Sixty-seven  Packages  of  Dry  Groods  17  H.  85. . . . 
xxi.  383. 
88. 14,  15,  p.  593.     Wood  v.  United  States,  16  P.  342 ... .  xiv.  336. 
1832,  July  14,  Boundary  of  Ohio.     4  Stats,  at  Large,  596. 

Gratiot  V.  United  States,  4  H.  80 xvi.  27.  ^ 

1852,  July  14,  Government  of  Florida.    4  Stats,  at  Large,  600. 

Hunt  V.  Palao,  4  H.  589 xvi.  208. 

8.  3,  p.  601.     Parish  v.  Ellis,  16  P.  451 xiv.  376. 

1832,  July  14,  Preemption.     4  Stats,  at  Large,  603. 

United  States  v.  Gear,  3  H.  120 xv.  328. 

Lytic  V.  Arkansas,  9  H.  314. . .  .xviii.  154. 
Cunningham  v.  Ashley,  14  H.  377 xx.  233. 
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1838,  March  2,  Duties.    4  Stats,  at  Large,  629. 

Aldridge  v.  Williams,  8  H.  1 xv.  268. 

s.  4,  p.  680.    Bend  v.  Hoyt,  18  P.  268 ziii.  142. 

Hardy  v.  Hoyt,  18  P.  292 xiii.  158. 

s.  5,  p.  680.     Lawrence  v.  Allen,  7  H.  785 ....  xvii.  407. 
1888,  March  2,  Duties.     4  Stats,  at  Large,  682. 

8.  2,  p.  682.     Gary  t;.  Curtis,  8  H.  286 xv.  409. 

1888,  March  2,  Land-Offices.     4  Stats,  at  Large,  658. 

s.  5,  p.  658.    United  States  v.  Boyd,  5  H.  29 xvi.  290. 

1888,  March  2,  Cumberland  Boad,  Assent  to  Act  of  Virginia.     4  Stats,  at 
Large,  655. 

Searight  v.  Stokes,  8  H.  151 xv.  846. 

Achison  v.  Huddleson,  12  H.  291 . .  •  .xix.  840. 
1888,  March  2,  Mechanics'  Lien  in  District  of  Columbia.     4  Stats,  at  Large, 
659. 

Winder  v.  Caldwell,  14  H.  484 xx.  272. 

1888,  March  2,  Missouri  Land  Claims.    4  Stats,  at  Large,  661. 

Chouteau's  Heirs  v.  United  States,  9  P.  187 xL  812. 

Menard's  Hdrs  v.  Massey,  8  H.  298 . . .  .xvii.  591. 
Bissell  V.  Penrose,  8  H.  817 ....  xvii.  605. 
1888,  March  2,  Public  Lands.    4  Stats,  at  Large,  668. 

United  States  v.  Gear,  8  H.  120 xy.  828. 

1888,  March  2,  Sale  of  Land  by  the  Governor  of  Arkansas.    4  Stats,  at  Large». 
667. 
Lytle  v.  Arkansas,  9  H*  814. . .  .xviii.  154 
1884,  June  19,  Preemption.    4  Stats,  at  Large,  678. 

Wilcox  t;.  Jackson,  18  P.  498 xiii.  266. 

United  States  t;.  Fitzgerald,  15  P.  407 xiv.  128. 

Fulton  V.  M'AflTee,  16  P.  149 xiv.  221. 

Thredgill  v.  Pintard,  12  H.  24. . .  .xix.  15. 
Cunningham  v.  Ashley,  14  H.  877 .  • .  .xx.  288. 

Foley  V.  Harrison,  15  H.  488 xx.  589. 

s.  1,  p.  678.    United  States  v.  Gear,  8  H.  120 xv.  828. 

1884,  June  24,  Cumberland  Boad.     4  Stats,  at  Lai^,  680. 

Searight  t;.  Stokes,  8  H.  151 xv.  846. 

1884,  June  26,  Land  Districte  in  Illinois.     4  Stats,  at  Large,  686. 

United  States  %;.  Linn,  15  P.  290 xiv.  98. 

s.  4,  p.  687.     Wilcox  v.  Jackson,  18  P.  498 xiii.  266. 

United  States  v.  Gear,  8  H.  120 xv.  328. 

1884,  June  26,  Belief  of  Inhabitants  of  East  Florida.     6  Stats,  at  Large,  56ir. 

United  States  v.  Ferreira,  18  H.  40 xix.  878. 

1 884,  June  28,  Missouri  and  Michigan.     4  Stats,  at  Large,  701. 

Missouri  v.  Iowa,  7  H.  660 ....  xvii.  887. 
1884,  June  28,  Preemption,  (Louisiana.)     4  Stats,  at  Large,  708. 

Doe  V.  Eslava,  9  H.  421 xviii.  208. 

1884,  June  80,  Marine  Corps.     4  Stats,  at  Large,  712. 
Wilkes  V.  Dinsman,  7  H.  89 . . . .  xvii.  55. 

ss.  2,  %  p.  718.     United  States  t;.  Freeman,  8  H.  556 xv.  548. 
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1834,  June  30,  Intercourse  with  Indiana;     4  Stats,  at  Large,  720. 
s.  24,  p.  733.     United  States  v.  Dawson,  15  H.  467 . . .  .xx.  598. 
3.  25,  p.  733.     United  States  tf.  Rogers,  4  H*  567. . .  .xtL  200. 
1834,  June  30,  Department  of  Indian  Affairs.     4  Stats*  at  Large,  735. 

ss.  4,  13,  pp.  736,  738«     Minis  v.  United  States,  15  P.  423 ziv.  182. 

1834,  June  30,  Relinquishment  of  Land  to  Sacs  and  Foxes.    4  Stats,   at 
Large,  740. 
Marsh  v.  Brooks,  B  H.  228.  • .  .xvii.  565. 
Webster  t;.  Reid,  11  H.  437 . . .  .xviii.  678. 
Marsh  t^.  Brooks,  14  H.  513 ...  .xx.  310. 

Coy  t;.  Mason,  17  H.  580 xxi.  697. 

1834,  June  30,  Renewal  of  Thomas  Blanohard's  Patent.     6  Stats,  at  Larger 
589. 
Bloomer  v.  McQnewan,  14  H.  539*. . .  .xx.  326. 

1834,  June  30,  Grant  to  Philemon  Thomas.     6  Stats,  at  Large,  592. 

Giimer  v.  Poindexter,  10  H.  257 xviii.  388. 

1835,  February  6,  Louisiana  Land  Claims.    4  Stats,  at  Laige,  749. 

United  States  v.  lyAuterive,  10  H.  609. . .  .xviii.  516. 
1835,  February  24,  £kitry  of  Back  Lands  in  Louisiana.     4  Stats,  at  Large, 
753. 

Joordan  v.  Barrett,  4  H.  169 .. .  .xvi.  67. 

Surgett  V.  Lapice,  8  £L  48 . . . .  xvii.  497. 
1885,  March  3,  Delaware  Breakwater,  &o.     4  Stats,  at  Laige,  753. 

Minis  V.  United  States,  15  P.  423 xiv.  132. 

United  States  v.  Eliason,  16  P.  291 xiv.  304. 

1835,  March  3,  Cumberland  Road.    4  Stats,  at  Large,  772. 

Searight  v.  Stokes,  3  H.  151 xv.  346. 

1835,  March  3,  Louisiana  Land  Claims.    4  Stats,  at  Large,  779. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  353 xiii.  497. 

1836,  February  11,  Appropriations..    5  Stats,  at  Large,  2. 

Minis  V.  United  States,  15  P.  423 xiv.  132. 

1836,  April  20,  Wisconsin.     5  Stats,  at  Large,  10. 

Miners'  Bank  v*  Iowa,  12  H.  1 ... .  xix.  1. 
1836,  May  9,  Appropriations.    5  Stats,  at  Large,  17. 

Minis  V.  United  States,  15  P.  423 xiv.  182. 

1836,  May  14,  Naval  Appropriations.    5  Stats,  at  Large,  27. 

Wilkes  v»  Dinsman,  7  H.  89 . . . .  xvii.  55. 
1836,  May  20,  Land  Patents  in  Name  of  deceased  Persons.     5  Stats,  ac 
Large,  31. 

Galloway  v.  Fmley,  12  P.  264 xii.  724. 

Landes  t?.  Brent,  10  H.  348. . .  .xviii.  418. 
1836,  June  7,  Boundary  of  Missouri.     5  Stats,  at  Large,  34 

Missouri  V,  Iowa,  7  H.  660. . .  .xviL  337. 
1836,  June  15,  Admission  of  Arkansas  into  the  Union.    5  Stats,  at  Laige^  50l 

United  States  v.  Dawson,  15  H.  467. . .  .xx.  598. 
1836,  June  23,  Deposits  of  Public  Money.     5  Stats,  at  Large,  52. 

Bank  of  Augusta  v.  Earle,  13«  P.  519 xiii.  277. 

Hoyt  V.  United  States,  10  H.  109. ! .  .xviii.  315. 
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8.  2,  p.  59.     Paup  V.  Drew,  10  H«  218 zviii.  872. 

1886,  July  ly  Confirmation  of  Land  to  Representatiyes  of  T.  B«ddick.   6  Stats, 
at  Large,  661. 

Marsh  v.  Brooks,  8  H.  228 xvii.  565. 

1886,  Julj  2,  Towns  in  Wisconsin.     5  Stats,  at'  Large,  70. 

Fanning  v,  Gregoire,  16  H.  524. . .  .xxi.  284. 
1886,  July  2,  To  confirm  Land  Sales.    5  Stats,  at  Large,  78. 

Wilcox  V.  Jackson,  18  P.  498 xiii.  266. 

1886,  July  2,  Post-Office.    5  Stats,  at  Large,  80. 

United  States  v.  Bank  of  the  Metropolis,  15  P.  877 xiv.  114. 

86.  8,  15,  pp.  81,  82.    United  States  v.  Hodge,  18  H.  478 zix.  608. 

s.  9,  p.  81.    United  States  v.  Roberts,  9  H.  501 . . .  .xviiL  244. 

8. 15,  p.  82.    United  States  v.  Wilkinson,  12  H.  246 xix.  118. 

8.  17,  p.  88.    United  States  v.  Brown^  9  H.  487 xviii.  282. 

1886,  July  2,  Relief  of  W.  R  Stokes,  &c     6  Stats,  at  Large,  665. 

Kendall  v.  United  States,  12  P.  524 xii.  884. 

Kendall  v.  Stokes,  8  H.  87 xv.  296. 

United  States  v.  Seaman,  17  H.  225. . .  .xxi.  470. 
1886,  July  2,  Relief  of  William  Pollard's  Heirs.     6  Stats,  at  Large,  680. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  858 xiii.  497. 

Mobile  V.  Eslava,  16  P.  284 xiv.  267. 

Mobile  e.  Emanuel,  1  fiL  95 . . . .  xiv.  505. 

Pollard's  Lessee  v.  Files,  2  H.  591 xv.  220. 

Pollard's  Lessee  v.  Hagan,  8  H.  212 ....  xr.  891. 

Goodtitle  v.  Kibbe,  9  H.  471 xviii.  228. 

1886,  July  Ay  Appropriations.'    5  Stats,  at  Large,  112. 

Minis  V.  United  States,  15  P.  428 xiv.  182.     . 

1886,  July  4,  Useful  Arts.    5  Stats,  at  Large,  117. 

Woed  V.  Underbill,  5  H.  1 xvi.  281. 

Hogg  V.  Emerson,  11  H.  587 ....  xviii.  724. 
Seymour  v.  McCormick,  16  H.  480. . .  .xxi.  267. 
Winans  o.  Denmead,  15  H.  880 ....  xx.  545. 

8.  4,  p.  118.     Boyden  v.  Burke,  14  H.  575 xx.  850. 

8.  5,  p.  118.     Coming  v.  Burden,  15  H.  252. . .  .xx.  508. 
88.  5,  6, 18, 15,  pp.  118,  119, 122,  128.    CReilly  v.  Morae,  15  H.  62. . . . 
XX.  402. 

88.  5, 17,  pp.  119, 124.     Hogg  t^.  Emerson,  6  H.  487 xvi.  780. 

8.  6,  p.  119.     Hotchkiss  v.  Greenwood,  11  H.  248 . . .  .xviii.  615. 

88.  6,  18,  pp.  119,  122.     Battin  v.  Taggert,  17  H.  74 xxi.  378. 

88.  6, 14,  pp.  119,  128.     Gayler  t;.  WOder,  10  H.  477 .. .  .xviii.  466. 

R8.  10,  11,  18,  14,  18,  pp.  121,  122,  128,  124.     Wilson  v.  Rousseau,  4  H. 

646 xvi.  225. 

8. 18,  p.  122.     Stimpson  v.  West  Chester  Raiboad  Co.  4  H.  880 xvi 

158. 

sfi.  14ty  15,  21,  pp.  128,  125.    M'Clurg  v.  Kingsland,  1  H.  202 xiv. 

567. 
8.  15,  p.  128.     Philadelphia  and  Trenton  Railroad  Co.  t^.  Stimpson.    14  P. 
448.... xiii.  588. 
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Silsby  t^.  Foot6y  14  H.  218 zz.  148. 

Smith  V.  Ely,  15  H.  137 xx.  443. 

8.  17,  p.  124.     Wilson  v.  Sandford,  10  H.  99 ... .  xviii.  812. 
Wilson  V.  Simpson,  9  H.  109 ....  xviii.  58. 
Sizer  V.  Many,  16  H.  98 ... .  xxL  41. 
Stevens  v.  Gladding,  17  H.  447 . . .  .xxL  604. 
8.  18,  p.  124     Bloomer  v.  McQuewan,  14  H.  539 . . .  .xz.  826. 
1886,  July  4,  Missouri  Land  Claims.    5  Stats,  at  Large,  126. 

Stoddard  v.  Chambers,  2  H.  284 xv.  119. 

Chouteau  v.  Eckhart,  2  H.  344 . . . .  xt.  136. 
Mackay  v.  DiUon,  4  H.  421 . . .  .xvi.  165. 
Menard's  Heirs  o.  Massey,  8  H.  293 .  • .  .zvii.  591. 
Bissell  t;.  Penrose,  8  H.  317.  • .  .xvii.  605. 

MiUs  V.  Stoddard,  8  H.  345 zviL  620. 

Delauriere  v.  Emison,  15  H.  525 ....  xx.  618. 

1836,  July  4,  Confirming  Louisiana  Land  Claims.     6  Stats,  at  Large,  682. 

Lessee  of  Pollard's  Heirs  v.  Kibbe,  14  P.  353 ....  xiii.  497. 

1837,  January  26,  Admission  of  Michigan  into  the  Union.     5  Stats,  at  Large, 

144. 
Scott  V  Jones,  5  H.  343 ....  xvi.  420. 
1837,  March  2,  Navy  Enlistment.    5  Stats,  at  Large,  153. 

88.  2,  3,  p.  153.     Wilkes  v.  Dinsman,  7  H.  89. . •  .xvii.  55. 

Dinsman  v.  Wilkes,  12  H  390 xix.  201. 

1837,  March  2,  Pilots.    5  Stats,  at  Large,  153. 
License  Cases,  5  H.  504. . .  .xvi.  513. 

Cooley  V.  Board  of  Wardens,  &c.  of  Philadelphia,  12  H.  299.... 
xix.  143. 
1837,  March  3,  Appropriations.    5  Stats,  at  Large,  163. 

Minis  V.  United  States,  15  P.  423 xiv.  132. 

1837,  March  3,  Judiciary.    5  Stats,  at  Large,  176. 

ExparU  Hennen,  13  P.  230 xiii.  135. 

United  States  v.  Dawson,  15  H.  467. . .  .xx.  598. 
1837,  March  3,  Port  Madison,  &c    5  Stats,  at  Large,  178. 

Levi  V,  Thompson,  4  H.  17 ... .  xvi  8. 
1837,  March  3,  Navy  Pension  Fund.     5  Stats,  at  Large,  180. 

Decatur  v.  Paulding,  14  P.  497 xiii.  610. 

1837,  March  3,  Choctaws.     5  Stats,  at  Large,  180. 

Maney  t^.  Porter,  4  H.  55 ... .  xvi.  19. 
1837,  March  3,  Useful  Arts.     5  Stats,  at  Large,  191. 

88.  1,  2,  3,  4^  5,  pp.  191, 192,  M'Clurg  v.  Kingsland,  1  H.  202 ziy. 

567. 

8.  6,  p.  193.     Gayler  r.  Wilder,  10  H.  477 xviiL  466. 

88.  6,  7,  9,  pp.  193, 194.    O'Reilly  v.  Morse,  15  H.  62 zz.  402. 

8.  7,  p.  193.     Silsby  v.  Foote,  14  H.  218 zz.  143. 

1837,  March  3,  Approval  of  Acts  of  Legislature  of  Wisconsin  inc(»poraling 
Banks.     5.  Stats,  at  Large,  198. 
Miners'  Bank  v,  Iowa,  12  H.  1 . . .  .ziz.  1. 
1837,  March  3,  Resolution,  Pension  to  Mrs.  Decatur.     5  Stats,  at  Laige,  199. 
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Brashear  v.  Masoiiy  6  H.  92 ... .  xvi.  611. 

Decatur  v.  Panlding,  14  P.  497 xiii.  610. 

1887,  October  12,  Treasury  Notes.    5  Stats,  at  Lai^  201. 

United  States  v.  HardTman,  18  P.  176 xiiL  112. 

88.  6,  7, 12,  pp.  202,  208.    United  States  v.  Morgan,  11  H.  154. . .  .xviiL 
580. 

1887,  October  16,  Appiopriationd.    5  Stats,  at  Large,  207. 

Minis  V.  United  States,  15  P.  428 xiv.  182. 

1888,  Januaiy  16,  Batiflcation  of  Acts  of  the  Governor  of  Arkansas.    5  Stats. 

at  Large,  208. 

Cunningham  v.  Ashley,  14  H.  877 . . .  .xx.  288. 
1888,  June  12,  Division  of  Wisconsin,  (Iowa.)     5  Stats,  at  Large,  285. 

Sheppard  v.  Wilson,  6  H.  260 xvi.  676. 

Missouri  v.  Iowa,  7  H.  660 ....  xviL  887. 

Miners'  Bank  v.  Iowa,  12  H.  1 . . .  .xix.  1. 
s.  9,  p.  287.     Sheppard  v.  Wilson,  5  H.  210 xvi.  862. 

Miners'  Bank  v.  United  States,  5  H.  218 xvi.  676. 

United  States  v.  Guthrie,  17  H.  284 xxi.  506. 

1888,  June  12,  Wisconsin  Land-Offices.    5  Stats,  at  Large,  248. 

Missouri  v.  Iowa,  7  H.  660 ....  xvii.  387. 
A  888,  June  18,  Grant  of  Land  to  Wisconsin.     5  Stats,  at  Large,  245. 

Walworth  v.  Ejieeland,  15  H.  848. . .  .xx.  555. 
1888,  June  22,  Preemption.    5  Stats,  at  Large,  251. 

United  States  v.  Gear,  8  H.  120 xv.  828. 

UdeU  V.  Davidson,  7  H.  799 xvii.  396. 

Menard's  Heirs  v.  Massey,  8  H.  298. .  •  .xvii.  591. 

McCoy  V.  Rhodes,  11  H.  181 . . .  .xviii.  575. 

ThredgiU  v.  Pint^  12  H.  24 xix.  15. 

1888,  July  7,  United  States  Military  Academy,  Sec    5  Stats,  at  Large,  264. 
s.  8,  p.  264.     Compensation  of  Custom-house  Officers.     Hoyt  v.  United 
States,  10  H.  109 .. .  .xviiL  815. 
1888,  July  7,  Remission  of  Duties.    5  Stata.  at  Large,  284. 

Mariott  v.  Brune,  9  H.  619 xviii.  288. 

1888,  July  7,  Florida.    5  Stats,  at  Lai^  294. 

Benner  v.  Potter,  9  H.  285 . . .  .xviiL  121. 

1888,  July  7,  Security  of  Passengers  in  Steam  Yesseb.    5  Stats,  at  Large, 

804. 
88.  2,  9, 12, 18,  pp.  804)  806.    New  Jersey  Steam  Navigation  Company  v. 

Merchants'  BaiO^  6  H.  844 xvi.  722. 

88.  10,  11,  p.  806.    Waring  v.  Claike,  5  H.  441 xvL  456. 

8.  18,  p.  806.     Steamboat  New  World  v.  Sang,  16  H.  469 xxi.  260. 

1889,  February  6,  District  Courts  of  the  United  States  in  Alabama.    5  Stats- 

at  Large,  815. 
s.  9,  p.  816.    Mayberry  v.  Thompson,  5  H.  121 . . .  .xvi.  880. 
1889,  February  28,  Judiciary.    5  Stats,  at  Large,  821. 

Louisville  Railroad  Company  v,  Letson,  2  H.  497 . . .  .xv.  198. 

Hagan  v.  Walker,  14  H.  29 xx.  17. 

Rundle  v.  Delaware  and  Raritan  Canal  Co.  14  H.  80 ...  .xx.  48. 
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Northern  Indiana  Railroad  Ca  v.  Michigan  Central  Bailroad  Co.  15 

H.  233 XZ.490. 

8.  I,  p.  321.     Commercial  and  Bailroad  Bank  ai  Yicksbiirg  v.  Slocomby 
UP.  60....xiiL346. 

Union  Bank  of  LouiiiiaDa  v.  Stafford,  12  H.  827 xxL  160. 

Shields  V.  Barrow,  17  H.  130 xxL  409. 

1839,  March  3,  Appropriations.    5  Stats,  at  Laige,  389. 

Carj  17.  Curtis,  3  H.  236 xr.  409. 

a.  2,  p.  348.    Minis  v.  United  States,  15  P.  423 idv.  132. 

Aldridge  v.  "Williams,  3  H.  1 xv.  268. 

ss.  2,  3,  pp.  348,  849.    Hoyt  v.  United  States,  10  H.  109 xviii.  315. 

s.  3,  p.  349.    United  States  v.  M'Daniel,  7  P.  1 x.  876. 

United  States  v.  Ripley,  7  P.  18 x.  882. 

United  States  v.  Fillebrown,  7  P.  28 ....  x.  886. 

1839,  March  3,  Useful  Arts.    5  Stats,  at  Large,  353. 

MClurg  V.  Eingsland,  1  H.  202 xiv.  567. 

Coming  v»  Burden,  15  H.  252. . .  .xx.  508. 

s.  6,  p.  354.    CReillj  v.  Morse,  15  H.  62 xx.  402. 

s.  7,  p.  354.  Stimpson  v.  West  Chester  Bailroad  Co.  4  H.  380 xtL  153. 

Troy  Iron  and  Nail  Factory  v.  Odiome,  17  H.  72 xxi.  376. 

1840,  May  2,  Belief  of  Bobert  Mikior,  &e.     6  State,  at  Large,  798. 

Milnor  v.  Met%  16  P.  221 xiv.  261. 

1840,  June  1,  Preemption.    5  Stats,  at  Large,  382. 

United  States  v.  Gear,  3  H.  120. . .  .X7.  828. 

Menard's  Heirs  v.  Massey,  8  H.  293. . .  .xvii.  591. 
1840,  June  12,  Convention  with  Mexico.     5  Stats,  at  Large,  388. 

6iU  V.  Oliver's  Executors,  11  H.  529 . . .  .xyiii.  708. 

Deacon  v.  Oliver,  14  H.  610. . .  .xx.  865. 
1840,  July  4,  Bevenue,  (Sub-Treasury.)     5  Stats,  at  Lai^  885. 

Hoyt  V.  United  States,  10  H.  109 xviii.  815. 

1840,  July  4,  Judiciary.     5  Stats,  at  Large,  392. 

s.  3,  p.  393.     United  States  v.  Tenbroek,  2  W.  248 iv.  97,  n. 

United  States  v.  Barber,  2  W.  395 iv.  149,  d. 

Sarchet  v.  United  States,  12  P.  143 xii  665. 

Mayberry  v.  Thompson,  5  H.  121 . . .  .xvf.  880. 
1840,  July  20,  Judiciary.    5  Stats,  at  Large,  894. 

Silsby  V.  Foote,  14  H.  218 xx.  143. 

1840,  July  21,  Belief  0£  Chastelain,  ^c.    6  State,  at  Lai^,  818. 
s.  7,  p.  815.     Hoyt  v.  United  States,  10  H.  109 xviii.  815. 

1841,  March  3,  Appropriations.     5  Stats,  at  Large,  421. 

ss.  2,  7,  pp.  431, 432.    Hoyt «.  United  States,  10  H.  109 xviiL  815. 

1841,  August  13,  Bevenue.    5  Stats,  at  Large,  439. 

Hoyt  V.  United  States,  10  H.  109 xviii.  815. 

1841,  August  19,  Bankruptcy.    5  Stats,  at  Large,  440. 

Nelson  v.  Carland,  1  H.  265. . .  .xiv.  599. 

Norton's  Assignee  v.  Boyd,  3  H.  426. . .  .xv.  501. 

Spalding  v.  New  York,  4  H.  21 . . . .  xvi.  12. 

Bridges  v.  Arynour,  5  H.  91 . . .  .xvi.  820. 
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Pulliam  V.  Christian,  6  H.  209 xvi.  659. 

Houilton  V.  City  Bank  of  New  Orleans,  6  H.  486 xvi.  790. 

Strader  v.  Baldwin,  9  H.  261 xtIH.  185. 

Brabston  v.  Gibson,  9  H.  268 xviii.  186. 

Oakej  V.  Bennett,  11  H. 38.. .  .xviii.  540. 

Stockton  V.  Ford,  11  H.  282 xviii.  609. 

Linton  v.  Stanton,  12  H.  428 xix.  222. 

Rogers  v.  Lindsey,  18  H.  441 ....  xix.  577. 

Booth  V.  Clark,  17  H.  822 xxi.  524. 

88.  1,  2,  pp.  440,  442.     Buckingham  v.  McLean,  18  H.  150 ....  xix.  440. 

Fowler  t;.  Hart,  18  BL  878. .   .xix.  588. 
ss.  1,  4,  pp.  440,  448.     Chapman  v.  Forsyth,  2  H.  202 . . . .  xv.  87. 

ss.  1,  2,  8,  18,  pp.  440,  442,  448.     Shawhan  v.  Wherritt,  7  H.  627 

xviL  828. 
8.  2,  p.  442.     Savage's  Assignee  v.  Best,  8  H.  Ill . . . . xv.  825. 

BB.  2,  8,  4,  pp.  442,  448.    Peck  v.  Jenneas,  7  H.  612 xvii.  820. 

ss.  2,  8,  5,  6,  8,  9,  10,  11,  15,  pp.  442,  444,  445,  446,  447,  448.    JEx 

parte  Christy,  8  H.  292 xv.  451. 

ss.  4,  5,  pp.  448,  444.    Mace  v.  Wells,  7  H.  262 xvii.  117. 

B8.  4^  8,  pp.  448,  446.     Clark  v.  Clark,  17  H.  815 xxi.  520. 

1841,  September  1,  Convention,  United  States  and  Mexico.    5  Stats,  at  Large, 
452. 

Baldwin  v.  Ely,  9  H.  580 xviiL  278. 

Williams  v.  Gibbes,  17  H.  289 xxi.  479. 

1841,  September  4,  Pablic  Lands,  &c.    5  Stats,  at  Laxge,  458. 

United  States  v.  Gear,  8  H.  120 xv.  828. 

a.  8,  p.  455.     Foley  v.  Harrison,  15  H.  488 xx.  589. 

1841,  September  11,  Duties.    5  Stats,  at  Lai^ge,  468.  * 

^   Lawrence  v.  Allen,  7  H.  785. . .  .xvii.  407. 
s.  2,  p.  464.    Stuart  v.  Maxwell,  16  H.  150. . .  .xxi.  ^1. 

1842,  July  6,  Louisiana  Land  Claims.    5  Stats,  at  Large,  491. 

United  States  v.  Brooks,  10  H.  442. . .  .xviiu  445. 
1842,  August  1,  Arrests  in  District  of  Columbia.    5  Stats,  at  Larg<),  498. 

Mm  parte  Taylor,  14  H.  8. . .  .xx.  8. 
1842,  August  28,  Appropriations.     5  Stats,  at  Lai^,  508. 

United  States  v.  M'Daniel,  7  P.  1 x.  876. 

United  States  v.  Ripley,  7  P.  18. . .  .x.  882. 

United  States  v.  Fillebrown,  7  P.  28 x.  886. 

1842,  August  28,  Judiciary.    5  Stats,  at  Large,  516. 

Bennett  v.  Butterworth,  11  H.  669.. .  .xviii.  757. 

In  re  Eaine,  14  H.  108 xx.  68. 

Perkins  v.  Foumiquet,  14  H.  828. . .  .xx.  201. 
1842,  August  29,  Missouri  Land  DistricU    5  Stats,  at  Lai^,  588. 

Missouri  V.  Iowa,  7  H.  660 ... .  xviL  887. 
1842,  August  29,  Judiciary.    5  Stats,  at  Large,  589. 

In  re  Eaine,  14  H.  103. ..  .xx.  68. 
U42,  August  29,  Navy  Ration.    5  Stats,  at  Large,  546. 

License  Cases,  5  H.  504. . .  .xvi.  518. 
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1842,  August  30,  Revenue.     5  Stats,  at  Large,  548. 

Rankin  v.  Hojt,  4  H.  327 xvi.  128. 

Marriott  v.  Brune,  9  H.  619. . .  .xviii.  283. 

Tremlett  v.  Adams,  13  H.  295 zix.  507. 

Maillard  v,  Lawrence,  16  H.  251 . . .  .zxi.  115. 
s.  5,  p.  555.     Lawrence  v.  Allen,  7  H.  785 . .  •  .zviL  407. 
s.  5,  par.  6, 12,  pp.  554,  556.     De  Forest  v.  Lawrence,  13  H.  274. •• 
xix.  495. 

s.  9,  p.  560.     Passenger  Gases,  7  H.  283 zvii.  122. 

8.  11,  p.  561.     Oldfield  v.  Marriott,  10  H.  146. . .  .xviiL  328. 

ss.  16,  17,  pp.  563,  564.     Bartlett  v.  Sane,  16  H.  263 xzi.  122. 

88.  16,  17,  23,  2^  pp.  563,  564, 566.     Greelj  v.  Thompson,  10  H.  225 
....  xviii.  877. 

88. 16, 17, 26,  pp.  563,  564,  566.    Ring  v.  Maxwell,  17  H.  147 xxi. 

418. 
8. 19,  p.  565.    United  States  v»  Sixtj-seven  Packages  of  Diy   Goods, 

17  H.  85 xxi.  383. 

88.  20,  26,  pp.  565,  566.     Stuart  v.  Maxwell,  16  H.  150. . .  .xxL  61. 
8.  28,  p.  566.    License  Gases,  5  H.  504. ..  .xvi.  513. 

1842,  August  30,  Resolution,  Title  to  Rush  Island.    5  Stats,  at  Large,  584 

United  States  v.  Brooks,  10  H.  442 . . .  .xviiL  445. 

1843,  February  18,  Resolution,  Water-rotted  Hemp.     5  Stats,  at  Large,  648. 

License  Gases,  5  H.  504. . .  .xvi.  513. 
1843,  March  1,  Arkansas  Land  Titles.    5  Stats,  at  Large,  603. 

8.  3,  p.  603.    Thredgill  v.  Pintard,  12  H.  24 xix.  15. 

1843,  March  3,  Security  of  Passengers  in  Steam  Vessels.    5  Stats,  at  Large, 
626. 
Waring  v.  Glaike,  5  H.  441 . .  •  .xvi.  456. 

New  Jersey  Steam  Navigation  Gompany  v.  Merchants'  Bank,  6  H. 
344.... xvi.  722. 

1843,  March  3,  Relief  of  William  Gale.  6  Stats,  at  Large,  895. 

Bloomer  v.  Quewan,  14  H.  539. •.  .xx.  326. 
1844^  May  31,  Judiciary.     5  Stats,  at  Large,  658. 

Gary  v.  Gurtis,  3  H.  236 xv.  409. 

United  States  v.  Garr,  8  H.  1 xvii.  476. 

1844,  June  17,  Missouri  Land  Glaims.    5  Stats,  at  Large,  676. 

De  Armas's  Heirs  v.  United  States,  6  EL  103. ..  .xvL  615. 
United  States  v.  Gurry,  6  H.  106. ..  .xvi.  617. 
United  States  v.  Mclntyre,  6  H.  605 ... .  x vL  836. 

United  States  v.  Boisdor^'s  Heirs,  7  H  658 xvii.  336. 

United  States  v.  King,  7  H.  833 xvii.  425. 

United  States  v.  Boisdor^'s  Heirs,  8  H.  113.  • .  .xviL  517. 
United  States  v.  Reynes,  9  H.  127. . .  .xviii.  65. 

United  States  v.  D'Auterive,  10  H.  609 xviii.  516. 

United  States  v.  Boisdor^  11  H.  63 . .  •  .xviii.  548. 
Lecompte  v.  United  States,  11  H.  115 .. .  .xviii.  568. 
United  States  v.  Philadelphia  and  New  Orleans,  11  H.  609 ....  xvnL 
730. 
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United  Stales  v.  Turner,  11  H.  668 xviii.  752. 

United  States  v.  Moore,  12  H.  209 xix.  106. 

United  States  v.  Porche,  12  H.  426 xix.  223. 

United  States  v.  Gastant,  12  H.  437 . . .  .xix.  228. 

United  States  v.  Hughes,  13  H.  1,  4,  7 xix.  349,  352,  354. 

United  States  v.  Pilierin,  13  H.  9 xix.  355. 

United  States  v.  McCullagh,  13  H.  216. . .  .xix.  465. 

Glenn  v.  United  States,  13  H.  250 xix.  480. 

United  States  p.  BiUieux's  Heirs,  14  H.  189 xx.  127. 

United  States  v.  Davenport's  Heirs,  15  H.  1 . . .  .xx.  368. 

United  States  v.  Patterson,  15  EL  10 xx.  373. 

United  States  v.  D'Auterieve,  15  H.  14. . .  .xx.  375. 

United  States  v.  Boselius,  15  H.  31 ... .  xx.  385. 

United  States  v.  Boselius,  15  H.  36 xx.  389. 

United  States  v.  Ducros,  15  H^  38 xx.  391. 

Fremont  v.  United  States,  17  H.  542. . .  .xxi.  667. 
1844^  June  17,  Intercourse  with  Indians.    5  Stats,  at  Large,  680. 

United  States  v.  Dawson,  15  H.  467 . . .  .xx.  598. 
1845,  February  26,  Jurisdiction  of  District  Courts  over  Lakes,  &c.     5  Stat& 
at  Large,  726. 

Waring  V.  Clarke,  5  H.  441 ....  xvL  456. 

Propeller  Genesee  Chief  v.  Fitzhngh,  12  H.  443 xix.  233. 

1845,  February  26,  Appropriations.     5  Stats,  at  Large,  727. 

Curtis  V.  Martin,  3  H.  106 xv.  322. 

Bankin  v.  Hoyt,  4  H.  327 xvi.  128. 

Marriott  v,  Brune,  9  H.  619 . . .  .xviii.  283. 

Maxwell  v.  Griswold,  10  H.  242 xviii.  385. 

1845,  February  26»  Extension  of  Patent  to  Wm.  Woodworth.     6  Stats,  at 
Large,  936. 

Wilson  V.  Bousseau,  4  H.  646. . .  .xvi.  225. 

Bloomer  v.  McQuewan,  14  H.  539 ....  xx.  326. 

Livingston  v,  Woodworth,  15  H.  546. . .  .xx.  624. 
1845,  March  1,  Besolution,  Admission  of  Texas  into  the  Union.     5  Stats,  at 
Large,  797. 

Brashear  v.  Mason,  6  H.  92. . .  .xvi.  611. 

Oakey  v.  Bennett,  11  H.  33 . . .  .xviiL  540. 

League  v.  De  Young,  11  H.  185.  •  •  .xviii.  598. 
1845,  March  3,  Post-Office.    5  Stats,  at  Lai^  732. 

8.  1,  2,  16,  pp.  732,  733,  737.     Teal  v.  Felton,  12  H.   284 xix. 

136. 

s.  10,  p.  736.    United  States  v.  Bromley,  12  H.  88 xix.  43. 

1845,  March  3,  Admission  of  Iowa  and  Florida  into  the  Union.     5  Stats,  at 
Large,  742. 

Bradford  v.  WHliams,  4  H.  576 xvi.  205. 

Benner  v.  Porter,  9  H.  235 xviii.  121. 

Miners'  Bank  «.  Iowa,  12  H.  1 . . .  .xix.  1. 

Carter  v.  Bennett,  15  H.  354. . .  .xx.  558. 
s.  4,  p.  743.    Webster  v.  Beid,  11  H.  437.    xviiL  678. 
OUBT.  Dia.  47 
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1845,  March  8,  Admission  of  Florida  aad  Iowa  into  the  UnkxL    5  Stats,  at 
Large,  788. 
Benner  r.  Porter,  9  H.  285  •  • .  .xviiL  121. 

Forsjth  V.  United  States,  9  H.  571 xviiL  266. 

1845,  December  29,  To  extend  Laws  of  United  States  over  Texas.    9  State, 
at  Large,  L 
Calkin  V.  Cooke,  14  H.  227. . .  .xx.  15L 

1845,  December  81,  Texas,  a  Collection  District    9  Stats,  at  Laige,  2. 

Calkin  «.  Cocke,  14  H.  227 xx.  151. 

1846,  February  6,  Post  Routes,  9  Stats,  at  l4irge,  3. 

Calkin  v.  Cocke,  14  H.  227 . . .  .xx.  151. 
1846,  Februaiy  11«  Gdilectors,  See.    9  Stats,  at  Laige,  8. 
Hoyt  V.  United  States,  10  H.  109 .. .  .xviiL  815. 
8.  8,  p.  8.     Ring  V.  Maxwell,  17  H.  147 . « .  •  xxL  418. 
1846,  Febmarj  20,  Orphans'  Court  in  District  of  Columlna.     9  Stats,  at 
Large,  4 

Ennis  v.  Smith,  14  H.  400 xx.  251. 

1846,  May  18,  War  with  Mexico.     9  Stals.  at  Laige,  9. 

Fleming  v.  Page,  9  H.  608 xviii.  278. 

1846,  May  20,  Resolution,  Mail  Service  in  Texas.    ^  Stats,  at  Large,  110. 

Calkin  v.  Cocke,  14  H.  227 . . .  .xx.  151. 
1846,  Maj  29,  Post  Routes.     9  Stats,  at  Large,  15. 

Calkin  v.  Cocke,  14  H.  227. . .  .xx.  151. 
1846,  July  9,  Retrocession  of  Alexandria  to  Virginia.    9  Stats,  at  Lai^  35, 

Nutt  V.  Minor,  14  H.  464. . . . xx.  287. 
1846,  July  80,  Duties.    9  Stats,  at  Large,  42. 
License  Cases,  5  GL  504 ....  xyi.  518. 
Lawrence  v*  Allen,  7  H.  785. . .  .xviL  407« 
DeForest  v.  Lawrence,  18  H.  274. . .  .xix.  495. 
Lawrence  v.  Caswell^  18  H.  488. . . .  xix.  612. 
Cross  v.  Harrison,  16  H.  164. . .  .xxL  66. 
8.  8,  p.  48.    Stuart  v.  Maxwell,  16  H.  150. . . « xxi.  6L 

s.  6,  p.  48.    Tremlett  v.  Adams,  18  H.  295 xix.  507. 

s.  8,  p.  48.     Marriott  v,  Brone,  9  H.  619 ... .  xviii.  288. 

Greely  v.  Thompson,  10  H.  225 xriiL  877. 

MaxweU  v.  Griswold,  10  H.  242. . .  .xviiL  885. 
Bartlett  v.  Kane,  16  H.  268. . .  .xxL  122. 

United  States  v.  Sixly-seven  Padkages  of  Dry  Goods,  17  H.  85. . . . 
xxL  888. 

Ring  V.  MaxweU,  17  H.  147 xxi.  418. 

s.  11,  p.  44.    Passenger  C^es,  7  H.  288. . .  *XYiL  122. 
Binns  v.  Lawrence,  12  H.  9. .  •  «xix«  7. 

s.  11,  pp.  44-46.     Fleming  v.  Page,  9  H.  608 xviiL  278. 

s.  11,  Schedules  C.  D.  p.  44,  46.    Maillard  9.  Lawrence,  16  H.  251. . . . 
xxi.  115. 

s.  11,  p.  49.    Oldfield  v.  Marriott,  10  H.  146 xfiiL  828. 

1846,  August  8,  Preemption.    9  Stats,  at  Large,  51. 
Foley  V.  Harrison,  15  H.  488. . .  .xx.  589. 
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1846,  August  6|  Warehousing.     9  Stats,  at  Large,  53. 
Lawrence  v.  Caswell,  18  H.  488. . .  .six.  612. 

ss.  1,  2,  pp.  58,  54.    Tremlett  v.  Adams,  18  H.  295. . .  .six.  507. 
1846,  August  6,  Admission  of  Wisconsin  into  the  Union.    9  Stats,  at  Large,  56. 

s.  4,  p.  57.    McNulty  v.  Batty,  10  H.  72 xviiL  800. 

1846,  August  9,  Grant  to  Iowa.     9  Stats,  at  Large,  77. 

Missouri  v.  Iowa,  7  H.  660 xviL  887. 

1846^  December  28,  Admission  of  Iowa  into  the  Union.    9  Stats,  at  Large, 
117. 
Missouri  v.  Iowa,  7  H.  660. . .  .xvii.  887. 

1847,  February  15,  Relief  of  Thomas  Blanchard.     9  Stats,  at  Large,  688. 

Bloomer  v.  McQuewan,  14  H.  689. . .  .xx.  826. 
1847,  February  22,  Appellate  Jurisdiction,  Supreme  Court  of  the  United  States. 
9  Scats,  at  Large,  128. 

Sheppard  v.  Wilson,  5  H.  210 ....  xvi.  862,  n. 

Sheppard  v.  Wilson,  6  H.  260. . .  .xvi.  676. 

Benner  v.  Porter,  9  H.  285. . .  .xyiii.  121. 

Forsyth  v.  United  States,  9  H.  571 ... .  xriii.  266. 

McNulty  V.  Batty,  10  H.  72 xviii.  800. 

Carter  v.  Bennett,  15  H.  854 xx.  558. 

1847,  February  28,  Judiciary,  (Florida.)     9  Stats,  at  Large,  181. 

Benner  v»  Porter,  9  EL  285. . .  .xviiL  121. 

1847,  March  8,  Admission  of  Wisconsin  into  the  Union.    9  Stats,  at  Large, 

178. 

McNulty  V.  Batty,  10  H.  72 tttSL  800. 

Miners'  Bank  v.  Iowa,  12  EL  1. . .  .xix.  1. 

1848,  February  22,  Appellate  Jurisdiction,  Supreme  Court  of  the  United  States. 

9  Stats,  at  Large,  211. 
Sheppard  v.  Wilson,  5  H.  210. . .  .xri.  862,  n. 

Sheppard  v.  Wilson,  6  H.  260 xtL  676. 

a.  2,  p.  212.    McNulty  v.  Batty,  10  H.  72 xviii.  800. 

1848,  May  29,  Admission  of  Wisconsin  into  the  Union.    9  Stats,  at  Large, 
238. 
Preston  v.  Bracken,  10  H.  81 . . .  .xviii.  804. 

ss.  1,  2,  4,  6,  pp.  288,  284.     McNulty  v.  Batty,  10  H.  72 xviii. 

800. 
1848,  August  12,  Extradition  Treaties.    9  Stats,  at  Large,  802. 
Jk  re  Eaine,  14  H.  108 xx.  68. 

1848,  August  14,  Grovemment  of  Oregon.    9  Stats,  at  Large,  828. 
s.  9,  p.  326.    United  States  v.  Guthrie,  17  H.  284 xxi.  506. 

1849,  March  8,  Treaty  with  Mexico.    9  Stats,  at  Large,  898. 

Wylie  V.  Coxe,  15  H.  415 xx.  580. 

Booth  v.  Claris,  17  H.  822 xxi.  524. 

Jndson  V.  CorocMran,  17  H.  612. . ,  .xxi.  727. 
1849,  March  3,  Revenue,  (Califomia.)     9  Stats,  at  Large,  400. 

Cross  V,  Harrison,  16  H.  164. . .  .xxi.  66. 
1849,  March  3,  Government  of  Minnesota.     9  Stats,  at  Large,  408. 
ft.  9,  p.  406.     United  States  v.  Guthrie,  17  H.  284 xxi.  506 
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1849,  March  3,  Belief  of  Peter  Gapella,  Ac    9  Stats,  at  Large,  788. 

United  States  v.  Ferreira,  13  H.  40. . .  .six.  378. 

1850,  March  29,  Conventioii  with  Brazil.     9  Stats,  at  Large,  422. 

Lewis  V.  Bell,  17  H.  616 xxi.  731. 

1850,  July  29,  Conveyances  of  Vessels,  ^cc     9  Stats,  at  Large,  440. 

Hays  V.  Pacific  Mail  Steamship  Co.  17  H.  596 zzL  718. 

1850,  September  9,  Grovemment  of  New  Mexico.     9  Stats,  at  Large,  446* 

,    S.10,  p.  449.    United  States  t7.  Guthrie,  17  H.  284 zzL506. 

1850,  September  9,  Grovernment  of  Utah.     9  Stats,  at  Large,  458. 

United  States  v.  Guthrie,  17  H.  284 xxi.  506. 

1850,  September  18,  Fugitives,  &c.     9  Stats,  at  Large,  462. 

United  States  v.  Dawson,  15  H.  467 xx.  598. 

s.  7,  p.  464.    Norris  v.  Crocker,  13  H.  429 xix.  575. 

1851,  March  3,  Division  of  Arkansas  into  two  Judicial  Districts.     9  Stats,  at 

Large,  594 

8.  2,  p.  594.    United  States  v.  Dawson,  15  H.  467 xx.  598. 

1851,  March  3,  Appropriations.    9  Stats,  at  Large,  598. 
p.  606,  Convention  with  BraziL 

Lewis  V.  Bell,  17  H.  616 xxi.  731. 

1851,  March  8,  Appriusement  of  Merchandise.    9  Stats,  at  Large,  629. 
s.  1,  p.  629.     Greely  v.  Thompson,  10  H.  225 xviii.  377. 

1851,  March  8,  California  Land  Claims.     9  Stats,  at  Large,  631. 

ss.  8,  9,  10,  12,  pp.  632,  633.    United  States  v.  Ritchie,  17  H.  525 

xxi.  656. 
ss.  8,  11,  pp.  632,  638.     Fremont  v.  United  States,  17  H.  542 xxL 

667. 

1852,  July  3,  Convention  with  Brazil.     10  Stats,  at  Large,  11. 

Lewis  V.  Bell,  17  H.  616 xxL  731. 

1852,  August  26,  Public  Printing.     10  Stats,  at  Large,  30. 

United  States  v.  Seaman,  17  H.  225 xxi.  470. 

1852,  August  30,  Security  of  Passengers  in  Steamers.     10  Stats,  at  Large,  61. 

Steamboat  New  World  v.  King,  16  H.  469 xxL  260. 

1852,  August  31,  Appropriations.     10  Stats,  at  Large,  76. 

s.  12,  p.  99.    United  States  v.  Ritchie,  17  H.  525 xxi.  656. 

1853,  February  26,  Frauds  on  Treasury.     10  Stats,  at  Large,  170. 

Marshall  v.  Baltimore  and  Ohio  Bailrof^  Co.  16  H.  314. . .  .xxi.  153. 
1853,  March  2,  Government  of  Washington  Territory.     10  Stats,  at  Large,  172. 
s.  9,  p.  175.     United  States  v.  Guthrie,  17  H.  284*. . .  .xxi.  506. 

1853,  March  3,  Survey  of  Lands  in  California.     10  Stats,  at  Large,  244. 

Fremont  v.  United  States,  17  H.  542 xxi.  667. 

1854,  March  1,  Preemption,  (California.)     10  Stats,  at  Large,  268. 

Fremont  v.  United  States,  17  H.  542 xxL  667. 

1854,  May  30,  Government  of  Nebraska  and  Kansas.     10  Stats,  at  Laige,  277 
s  9,  p.  280.    United  States  v.  Guthrie,  17  H.  284 xxi.  506. 
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STEAMBOATS. 

Bailment,  B.  2. 

The  act  of  Julj  7, 1838,  (5  Stats,  at  Large,  804,)  proyiding  for  the  better 
security  of  the  lives  of  passengers,  is  obligatory  apon  the  owners  and  masters 
of  steamers  navigating  the  waters  of  the  River  Mismssippi  ninetj-five  miles 
above  New  Orleans.     Waring  v.  Clarke  5  EL  441. . .  .zvi  456. 


STOCK. 
Corporation,  G. 


STOPPAGE  IN  TRANSITU, 

Sals,  D. 


SUBSTITUTION. 

A    WHEN  AND  ON  WHAT  TERMS  ALLOWED,  667. 
B.    WHEN  NOT  allowed,  65  7. 

A    WHEN  AND  ON  WHAT  TERMS  ALLOWED. 

1.  A  surety  who  pays  a  debt  to  the  United  States,  is  subrogated  to  the  right 
of  priority  of  payment  which  belonged  to  the  United  States.  Hunter  v.  United 
States,  5  P.  173 ix.  27L 

2.  By  the  statute  of  Maryland  of  1768,  c.  28,  §  8,  which  is  perhaps  only 
declaratory  of  the  common  law,  an  indorser  has  a  right  to  pay  the  amount  of 
the  note  or  bill  to  the  holder,  and  obtain  an  assignment  of  the  holder^s  judg- 
ment against  the  maker.    Lenox  v.  ProtU,  8  W.  520. . .  .iv.  277. 

8.  If  three  i)erson8  mortgage  their  joint  property  to  indemnify  the  drawer  of 
bills  of  exchange  drawn  for  their  acoonunodation,  in  case  of  protest ;  and  if 
each  of  the  mortgagors  agrees  to  take  up  a  third  part  of  the  bills  upon  their  re- 
turn under  protest ;  and  if  two  of  them  neglect  to  take  up  their  two  thirds, 
whereby  the  other  mortgagor  is  compelled  to  take  up  the  whole  of  the  bills, 
in  consequence  of  which  he  requests  the  drawer  not  to  release  the  mort- 
gage but  to  hold  it  for  his  benefit,  a  lien  in  equity  is  thereby  created  upon  the 
mortgaged  property  to  the  amount  of  two  thirds  of  the  bills  in  favor  of  that 
mortgagor  who  took  up  the  whole.     PrcUt  v.  Law^  9  C.  456. . .  .iii.  428. 

• 

B,    WHEN  NOT  ALLOWED. 

1.  Where  a  trust  was  created  to  pay  to  W.  the  amount  that  shall  be  re<x)vered 
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and  paid  from  him  to  N.  upon  account  of  a  letter  of  credit,  and  N.  had  recovered 
a  judgment  at  law  against  W.  which  waos  ungatisfied,  W.  being  insolvent,  it  was 
held  that  N.  could  not,  bj  a  bill  against  the  trustee  and  W.,  reach  the  trust 
fund.     Russell  v.  ClarJi^s  ExecvfiorSy  7  C.  69. . .  .ii.  459. 

2.  But  if  the  money  is  to  be  paid  at  all  events,  the  person  who  is  ultimately 
to  receive  it,  under  a  trust,  may  sustain  such  a  bilL     lb, 

3.  Though,  in  general,  a  junior  incambrancer  who  pays  off  a  prior  incum- 
brance has  a  right  to  be  substituted  in  place  of  the  first  incumbrancer,  yet  this 
right  may  be  controlled  by  an  agreement  of  the  junior  incumbrancer  that  the 
property  shall  be  otherwise  appropriated.  Bank  of  the  United  States  v.  Peter 
13P.  123....xiiL82. 


SUITS  AT  COMMON  LAW. 

^  Suits  at  the  common  law,"  within  the  meaning  of  the  7th  amendment  of 
the  constitution,  include,  not  merely  modes  of  proceeding  known  to  the  common 
law,  but  all  suits,  not  of  equity  or  admiralty  jurisdiction,  in  which  legal  rights 
are  settled  and  determined.    Parsons  v.  Bedford^  3  P.  433. . .  .viii.  474. 


SUMMONS  AND  SEVERANCE. 

Error,  D. 


SUPERSEDEAS. 

Appeax,  C.  ;  Error,  C.  ;  Execution,  E.  ;  Practice,  L  F. 

1.  An  appeal  claimed  and  allowed,  and  an  i^peal  bond  given,  in  an  actkn  at 
law,  do  not  operate  as  a  supersedeas  ;  a  writ  of  error  sued  out  afier  the  expii*- 
tion  of  ten  days  from  the  judgment  day,  cannot  so  operate ;  and  no  ooort  of 
the  United  States  has  any  equitable  power  to  correct  the  mistake  and  set  aside 
an  execution  in  such  a  case.     SaUmarsh  v.  TuthiUj  12  H.  387. . .  .xix.  200. 

2.  If  the  defendant,  who  is  sued  in  a  representative  capacity,  is  removed 
from  his  trust  on  the  day  when  a  decree  is  rendered,  execution  cannot  lawfully 
issue  from  a  circuit  court,  in  a  case  open  to  appeal.  Tajflor  v.  Saoage,  1  H.  282 
. . .  .xiv.  610. 

3.  Under  the  14th  section  of  the  judiciary  act  of  1789,  this  court  has  power 
to  issue  a  supersedeas  to  an  execution  of  the  circuit  court,  issued  on  a  judgment 
which  the  defendant  is  seeking  to  reverse  by  a  writ  of  error  in  this  court ;  cod 
the  power  will  be  exerted,  where,  without  fault  on  his  part,  the  defendant  has 
lost  the  benefit  of  the  supersedeas  in  the  circuit  court,  by  the  case  having  been 
docketed  and  dismissed  here,  and  another  writ  of  eiror  has  been  sued  out. 
Hardeman  v.  Anderson,  4  H.  640 xvL  ^23. 
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4.  The  circuit  court  may  quash  a  writ  of  supersedeas  granted  upon  an  ap- 
peal,  if  it  becomes  satisfied  that  sufildent  security  was  not  taken,  and  this  court 
cannot  review  its  proceeding,  or  issue  a  new  writ  of  supersedeas^  upon  an  in- 
quiry and  finding  that  the  security  was  sufficieDt.  Ehch  v.  2tacharie,  3  H.  483 
XV.  527. 


SURETY. 
Bond,  C.  ;  Evidence,  F.  ;  Guarantee  ;  Judgments,  &c.  B.  8 ;  RECErvERS  and 

DiSBURSEBS  OF  PuBLIC  MONEY,  C;   SUBSTITUTION. 

1.  Though  the  United  States  have^  in  the  treasury,  money  belonging  to  a 
surety,  they  may  agree  to  hold  it,  without  a  final  appropriation  to  the  payment 
of  the  debt,  and  bring  an  action  against  the  principal  for  the  benefit  of  the 
surety ;  this  is  in  accordance  with  the  65th  section  of  the  collection  act  of  1799. 
(1  Stats,  at  Large,  676.)     Meredith  v.  Vhtted  States,  13  P.  486 xiii.  260. 

2.  Voluntary  forbearance  toward  the  principal  debtor,  which  the  creditor  is 
at  liberty,  at  any  time,  to  terminate,  will  not  discharge  a  surety.  Oreath's  Ad- 
mtnistraior  v.  SimSj  5  H.  192. . .  .xvi.  353. 

3.  Where  a  note  was  made  by  one  partner  and  third  persons  payable  to  him- 
self and  his  copartner,  in  an  action  by  the  latter  against  the  third  persons,  it 
was  held  that,  if  they  were  sureties,  the  plaintiff  would  not  be  permitted  to 
prove  that  the  name  of  the  copartner  was  inserted  by  mistake,  as  this  would 
vary  the  contract  of  the  sureties.  McMichen  v.  Wehb,  6  H.  292.... xvL 
689. 

4.  In  Louisiana,  the  sureties  on  a  bond  may  be  sued  without  their  prindpaL 
Ohxted  States  v.  Hodge,  6  H.  279 xvi.  681. 

Assumpsit,  G.  5 ;  Bond,  F.  3 ;  Estoppel,  A.  6;  Judgments,  &c  E.  9. 


SURVIVORSHIP. 

Equity,  B.  c;  Powers,  A.;  Practice,  I.  A.  8,  XL  B. 

1.  The  cause  of  an  action  on  the  case  against  a  marshal  for  false  or  insuf- 
ficient returns  of  one  of  his  deputies,  does  not  survive,  and  consequently  such 
action  will  not  lie  against  the  executor  of  the  marshal,  under  the  laws  of  North 
Carolina.     United  States  v.  Daniel^  6  H.  11 . . .  .xvi.  583. 

2.  Under  the  laws  of  Virginia,  an  action  on  the  case  for  a  &lse  representa« 
tion  as  to  the  credit  of  another,  does  not  survive  against  the  defendant's  execu« 
tor.     Henshaw  v.  MiUer,  17  H.  212 xzi.  463. 
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TAXES. 
Constitutional  Law,  A.  L 

A-    THE  ASSESSMENT  AND  LEVY  OF  TAXES,  AND  WHEN  VALD) 

OR  INVALID,  660. 

B.  SALES  FOR  TAXES,  AND  THE  TITLE  ACQUIRED,  661. 

C.  REDEMPTION  AND  OTHER  PROCEEDINGS,  662. 

A.    THE  ASSESSMENT  AND  LEVY  OF  TAXES,  AND  WHEN  VALH) 

OR  INVALID. 

1.  By  the  law  of  Michigan,  lands,  for  which  patent  certificates  had  issued, 
were  liable  to  taxation,  at  their  fall  value,  as  the  property  of  the  purchaser, 
though  no  patent  had  been  issued ;  and  such  a  law  is  valid  under  the  ooosdta- 
tion  and  laws  of  the  United  States.  GarroU  v.  Safford^  8  H.  441.. ..xr. 
509. 

2.  The  charter  of  the  Baltimore  and  Port  Deposit  Railroad  Corporation, 
taken  in  connection  with  the  acts  of  assembly  of  Maryland,  Delaware,  and 
Pennsylvania,  which  united  that  and  two  other  companies  into  one  corporatioD, 
did  not  exempt  from  taxation  the  property  which  belonged  to  the  first-mentioned 
corporation.  PkHade^hia  and  WUmington  Railroad  Company  y,  Maryland, 
lOH.  376....xviii.425. 

3.  In  1804,  lands  set  apart  by  congress  for  a  university  in  Ohio,  were  vested 
by  the  State  in  a  corporation,  with  power  to  lease  the  lands  at  certain  rents,  and 
to  increase  the  rents  from  time  to  time  to  the  amount  of  any  taxes  imposed  on 
similar  property,  and  declaring  that  the  lands  should  forever  be  exempt  from 
all  state  taxes.  In  1826,  the  corporation  was  authorized  to  seU  the  lands. 
ffeldy  that  the  lands  in  the  hands  of  purchasers  were  not  exempt  from  taxation 
by  the  State.  Armstrong  v,  Treamrer  of  Athens  Oounty,  16  P.  281 . . .  .xiv. 
299. 

4.  A  State  cannot  tax  an  officer  of  the  United  States,  for  his  office,  or  its 
emoluments.  Dobbins  v.  Commissioners  of  3r%e  County,  16  P.  435.... xiv. 
870. 

5.  An  ocean  steamer  owned  and  registered  in  New  York,  and  regularly  ply- 
ing between  Panama  and  San  Francisco,  and  ports  in  Oregon,  remaining  in 
San  Francisco  no  longer  than  is  necessary  to  land  and  receive  passengers  and 
cargo,  and  in  Benicia  only  for  repairs  and  supplies,  is  not  subject  to  taxatkm 
by  the  State  of  California.  Hays  v.  Pacific  Mail  Steamship  Company^  17  H. 
596 xxi.  713. 

6.  The  corporation  of  Alexandria  has  power  to  tax  the  lands  ot  non-residents 
lying  within  the  corporate  limits.  Alexander  v.  Mayor  and  CommonaUy  of 
Alexandria,  5  C.  1 . . .  .ii.  172. 

7.  The  power  is  not  confined  to  half-acre  lots.     Ih* 

8.  But  the  tax  cannbt  be  recovered  by  motion,  if  the  non-resideDt  owner  has 
other  property  within  the  town.     Ih. 
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9.  A  purchaser  of  real  estate  in  the  citj  of  Alexandria,  is  not  liable  for  taxes 
assessed  thereon  before  he  became  owner  thereof.  Oommon  Oouneil  of  Alex- 
cmdria  v.  Prestatiy  8  C.  58 . . . .  ill.  22. 

10.  The  official  tax-book,  certified  by  the  register,  is  competent  evidence  of 
the  assessment  of  the  tax.  jRonkendarf  y.  Ta^hr^s  Lesiee^  4  P.  849 .... 
ix.  98. 

Constitutional  Law,  A.  8-10,  J.  28-30,  N.  10, 11. 

B.    SALES  FOR  TAXES,  AND  THE  TITLE  ACQUIRED. 

1.  Under  the  8th  section  of  the  act  of  1812,  (2  Stats,  at  Large,  727,)  to^ 
amend  the  act  for  the  incorporation  of  the  dtj  of  Washington,  a  sale  of  unim- 
proyed  squares  or  lots  in  the  citj,  for  the  payment  of  taxes,  is  illegal,  unless 
such  squares  and  lots  baye  been  assessed  to  the  true  and  lawful  proprietors 
thereof.     City  of  Washington  y.  PraU,  8  W.  681 y.  588. 

2.  The  lien  upon  each  lot,  for  the  taxes,  is  seyeral  and  distinct,  and  the  pur- 
chaser of  each  holds  his  lot  unincumbered  with  the  taxes  due  on  the  other  lots 
held  by  his  yendor.     Ih, 

8.  The  adyertisement  must  contain  a  particular  statement  of  the  amount  of 
taxes  due  on  each  lot  separately.     Ih» 

4.  If  the  sale  of  one  or  more  lots  produce  the  amount  of  taxes  actually  due 
on  the  whole  by  the  same  proprietor,  the  corporation  cannot  proceed  to  sell* 
farther.     Ih. 

5.  Notwithstanding  the  act  of  May  26,  1825,  (4  Stats,  at  Large,  75,)  where 
seyeral  lots  belonging  to  the  same  person,  are  put  up  for  sale  for  non-payment 
of  taxes,  the  corporation  of  Washington  can  sell  only  so  many  lots  as  may  bring, 
enough  to  pay  the  entire  taxes  on  all  the  lots ;  a  sale  of  each  lot  for  the  tax. 
due  Ihereon  is  illegal.     Mason  y.  Fearson,  9  H.  248. . .  .xyiii.  130. 

6.  Under  the  tax  act  of  July  14,  1798,  (1  Stats,  at  Large,  597,)  the  col- 
lector could  sell  the  land  of  a  non-resident  under  the  18th  section,  only  by  com- 
plying with  the  directions  contained  In  the  11th  section.  Parker  y.  jRule's* 
Lessee,  9  C.  64. . .  .iii.  265. 

7.  The  execution  by  a  public  officer  of  a  power  to  sell  lands  for  the  non-pay- 
ment of  taxes,  must  be  in  strict  pursuance  of  the  law  under  which  it  is  made,  or 
no  title  is  oonyeyed.     Thatcher  y.  PotoeUy  6  W.  119 ....  y.  80. 

8.  It  is  essential  to  the  yalidity  of  the  sale  of  lands  for  taxes,  under  the  laws 
of  Tennessee,  that  it  should  appear  on  the  record  of  the  court,  by  which  the- 
order  of  sale  is  made,  that  the  sheriff  had  returned  that  there  were  no  goods 
and  chattels  of  the  delinquent  proprietor  out  of  which  the  taxes  could  be  made. 
lb. 

9.  The  publications  which  are  required  by  law  to  be  made,  subsequent  to  the 
sheriff's  return,  and  preyious  to  the  order  of  sale,  are  indispensable  prelimi- 
naries to  a  yalid  order  of  sale.     Ih. 

10.  Li  the  case  of  lands  sold  for  the  non-payment  of  taxes,  under  the  act  of 
July  14,  1798,  (1  Stats,  at  Large,  597,)  the  marshal's  deed  is  not  prima  facie 
eyidence  that  the  prerequisites  required  by  law  haye  been  complied  with  ;  but 
the  party  claiming  under  it  must  show  positively  that  they  haye  been  complied 
witL      Williams  v.  Peyton^s  Lessee^  4  W.  77 . , . .  iv.  849. 
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11.  Under  the  laws  of  Teoness^e,  where  lands  are  sold  by  a  cummarj  pro- 
ceeding for  the  payment  of  tazeSf  it  is  essential  to  the  validity  of  the  sale,  and 
of  the  deed  made  thereon,  that  every  fact  necessary  to  give  the  court  jurudio 
tion  should  appear  upon  the  record*  M^Obimg  v.  Ro9By  5  W.  116....iv. 
582. 

12.  A  tax:  collector,  in  selling  land,  must  conform  to  the  law  from  which  hia 
power  is  derived,  otherwise  he  makes  xio  title.  Stectd's  McectUars  v.  Course^  4 
C.  403.... ii.  152. 

18.  If  authorized  to  sell  only  enough  to  pay  the  tax,  and  he  sells  an  entire 
tract,  when  a  small  part  would  have  been  sufficient,  the  sale  is  void.     IB. 

14.  A  tax  sale  in  Ohio,  is  not  admissible  evidence  of  tide,  unless  accompanied 
by  proof  that  all  the  substantial  requisites  of  the  law  have  been  complied  with : 
and  it  is  not  sufficient  that  the  auditor  certifies  they  have  been  complied  with ; 
the  court  must  see  the  proceedings,  or  duly  authenticated  copies  of  them. 
Games  v.  Stiles,  14  P.  822 xiii.  479. 

15.  Where  a  tax  was  assessed  on  a  whole  fractional  quarter  section,  embrac- 
ing several  village  lots,  and  the  sale  for  its  non-payment  was  of  an  "  acre  off 
the  east  side,"  the  sale  was  held  void.  Ballanee  v.  Forsythj  13  H.  18 . . .  .xix. 
862. 

16.  A  sale  for  taxes  is  void  under  the  law  of  Ohio,  if  the  land  is  listed 
and  advertised  only  as  five  acres,  in  section  24,  not  specifying  in  what  part, 
•&C  of  section  24  the  five  acres  lie.  Raymonds  Lessee  v.  lAmgworih^  14 
H.  76 XX.  46. 

17.  Under  the  act  of  May  26,  1824,  §  2,  (4  Stats,  at  Large,  75,)  notice  of 
a  tax  sale  ''once  in  each  week  for  twelve  successive  weeks,"  is  not  given, 
unless  the  first  notice  preceded  the  sale  eighty-four  days.  Early  v.  DoCy  16 
H.  610....xxi.  817. 

18.  A  requirement  or  notice  by  advertising,  once  a  week,  in  some  news- 
paper, &c.  for  three  months,  is  complied  with,  if  the  first  publication  was  De- 
cember 6,  and  the  last  March  10,  and  one  publication  was  made  in  each  week, 
reckoning  a  week  as  a  definite  period  of  time,  commencing  with  Sunday  and 
ending  with  Saturday,  though  more  than  seven  days  intervened  between  two  of 
the  publications.     RankendorfY^  Taylor^s  Lessee,  4  P.  849 . .  •  .ix.  93. 

19.  A  part  of  a  lot  may  be  sold  for  taxes ;  but  if  it  be  an  undivided  part,  it 
must  be  so  described  in  the  published  notice.     lb. 

20.  The  whole  period  allowed  for  the  payment  of  a  tax  should  expire  befiire 
a  sale  is  advertised.    Ib> 

21.  A  notice,  that  land  is  to  be  sold  "  for  taxes  due  thereon  up  to  the  year 
1821,"  is  sufficient.     lb. 

Deed,  B.  4. 

C.  REDEMPTION  AND  OTHER  PROCEEDINGS. 

1.  The  act  of  assembly  of  Pennsylvania,  passed  March  15, 1815,  anthorisiiig 
the  redemption  of  lands  sold  for  taxes,  should  be  benignly  construed,  and  any 
person  may  redeem  who  has  any  right  in  the  land  or  any  title  to  its  possessian 
which  can  be  deemed  an  estate  therein.    Dubois  v.  Hepbum,  10 P.  1.... 
zu.  1. 
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2.  An  offer  to  pay  the  tax,  and  a  refusal  by  the  treasurer  to  receive  the 
money,  without  a  tedmical  tender,  will  enable  the  one  entitled  to  redeem  to 
bring  a  suit  for  the  land.    Ih» 


TENDER. 

It  requires  an  express  stipulation  to  entitle  a  parly,  making  a  tender,  to 
demand  a  release  before  he  delivers  what  is  tendered.  Hepburn  v.  Aiddy  1  C 
d21....L419. 

Patxbnt,  a  7. 


TERRITORIES  OP  THE  UNITED  STATED 

Ck>N8TITUTIONAL  LaW,  A 

1.  Though  by  the  fundamental  law  of  a  territory  its  l^slation  is  to  be  sub- 
ject to  the  disapproval  of  congress,  yet  till  disapproved  it  is  valid  and  operative ; 
it  does  not  owe  its  effect  to  the  action  of  congress  thereon,  so  as  to  become  an 
act  of  congress.     Miner^  Batik  of  Dubuque  v.  lowa^  12  H.  1 . . .  .ziz.  1. 

2.  A  court  erected  by  the  territorial  legislature  of  Florida  to  try  and  deter- 
mine cases  of  salvage,  is  in  conformity  with  the  constitution  and  laws  of  the 
United  States*  American  Ine,  Co,  v.  Three  ^undred  and  Fifty-six  Bales  of 
Cotian,  1  P.  511 vii.  685. 

3.  A  case  in  admiralty  is  not  ^  a  case  arising  under  the  constitution  and  laws 
of  the  United  States,"  within  the  meaning  of  the  8th  section  of  the  act  of  March 
3,  1823,  (3  Stats,  at  Large,  752,)  to  amend  the  act  organizing  the  Territory  of 
Florida.    lb. 

4.  Whether  the  power  of  congress  to  govern  the  territories  is  derived  from 
the  right  of  the  United  States  to  acquire  territory,  or  from  that  clause  in  the 
constitution  which  empowers  congress  ^  to  make  all  needfnl  rules  and  regulations 
concerning  the  territory  and  other  property  of  the  United  States,"  the  posses- 
sion of  the  power  is  unquestioned.    lb. 


TEXAS. 

Navt  or  THX  United  States. 

The  laws  of  the  United  States  were  extended  over,  and  began  to  operate  in 
Texas,  December  29, 1845,  (9  Stats,  at  Large,  1, 108,)  and  a  seizure  of  goods, 
under  the  revenue  laws  of  Texas,  after  that  day,  was  invalid.  OalUn  v.  Obob, 
14  H.  227 XX.  151. 
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TIME. 

GiviNQ  Time  ;  Limitations,  6. ;  Reasonable  Time,  &c.  ;  Vendor  and  Pu^ 

CHASER,  C.  22. 


TRADING  WITH  OR  UNDER  LICENSE  OP  ENEMIES. 

Capture,  F. 

1.  The  plaintiff,  in  the  train  of  one  of  the  military  expeditions  from  the 
United  States,  entered  Mexico  daring  the  war  with  that  conntry,  for  parposes 
of  trade ;  after  entering  that  country,  his  wagons  and  teams  were  taken  posses- 
sion of  by  the  defendant,  the  second  in  command,  under  an  order  irom  the  com- 
manding officer  of  the  expedition,  and,  in  consequence,  his  goods  were  lost,  and 
his  teams  and  wagons  destroyed.  Heldy  1.  That  as  he  entered  the  country  to 
trade  with  the  enemy  by  the  permission  of  the  commander,  and  under  the  sanc- 
tion of  the  executive  power  of  the  United  States,  his  property  was  not  liable  to 
seizure  by  law  for  such  trading.    MitcheU  v.  Harmony j  13  H.  115 ... .  xix.  420. 

2.  That  mere  rumors  or  suspicions  of  a  design  to  quit  the  forces  and  join 
himself  to  the  enemy,  would  not  justify  the  seizure ;  the  defendant  must  prove 
the  fact  that  such  illegal  design  existed.     Ih. 

3.  That  to  justify  the  seizure,  in  order  to. prevent  the  property  from  faQing 
into  the  hands  of  the  enemy,  or  to  appropriate  it  to  the  public  defence,  the  dan- 
ger must  be  immediate  and  instantly  impending ;  and  tSiough  the  state  of  facts, 
as  they  appeared  to  the  commander  when  he  acted,  must  govern,  and  he  is  jus- 
tified in  acting  on  reasonable  grounds  of  belief;  yet,  mere  good  intentions  <^ 
his  part,  and  a  general  desire  to  promote  the  public  service,  are  not  sufficient ; 
his  judgment  must  have  been  fairly  exercised  upon  the  case  of  necessity  shown 
by  the  evidence  before  him,  to  take  private  property  for  the  use  of  the  expe- 
dition, or  to  prevent  the  enemy  from  using  it     Ih, 

4.  Afler  the  plaintiff's  property  had  been  seized  and  taken  out  of  his  oon* 
trol,  and  carried  to  a  distant  place,  whither  he  necessarily  followed,  his  efforts 
to  save  it  from  loss,  and  offers  to  restore  the  possession  to  him,  did  not  devest 
his  right  of  action,  or  impose  on  him  any  duty  of  taking  possession.     Ih, 

5.  The  sailing  on  a  voyage  under  the  license  and  passport  of  protection  of 
the  enemy,  in  furtherance  of  his  views  or  interests,  constitute  such  an  act 
of  illegality  as  subjects  the  ship  and  cargo  to  confiscation  as  prize  of  war.  The 
JuHa,  8  C.  181 . . .  .iii.  81 ;  The  IRram,  8  C.  444. . .  .iii.  213. 

6.  The  decision  in  the  case  of  The  Julia,  (8  C.  181,)  affirmed,  and  its  prin- 
ciple applied  to  a  case  where  it  was  not  expressly  stated  in  the  license  that  its 
object  was  to  supply  the  enemy  with  provisions,  but  where  such  object  was 
plainly  inferable.     The  ERram,  8  C.  444. . .  .iii.  218. 

7.  The  acceptance  and  use  of  an  enemy's  license  on  a  voyage  to  a  nentral 
port,  prosecuted  in  'furtherance  of  the  enemy's  avowed  objects,  is  illegal,  and 
subjects  vessel  and  cargo  to  confiscation.     The  AurarOy  8  G.  203 ....  iii.  95. 

8.  It  is  not  necessary,  in  order  to  subject  the  property  to  condemnation,  that 
the  person  granting  the  license  should  be  duly  authorized  to  grant  it,  provided 
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the  person  receiving  it  takes  it  with  the  expectation  that  it  will  protect  his 
property  from  the  enemj.     Ih, 

9.  Sailing,  with  an  intention  to  fiirther  the  views  of  the  enemy,  is  sufficient 
to  condemn  the  property,  although  that  intention  be  frustrated  by  capture.     lb, 

10.  No  lien  upon  enemy's  property,  by  way  of  pledge  for  the  payment  of 
purchase-money,  or  otherwise,  is  sufficient  to  defeat  the  rights  of  the  captors,  in 
a  prize  court,  unless  in  very  peculiar  cases,  where  the  lien  is  imposed  by  a  gen- 
eral law  of  the  mercantile  world,  independent  of  any  conti*act  between  the 
parties.     The  Frances,  8  C.  418 ill  200. 

11.  Trading  with  an  enemy  does  not  ipso  facto  forfeit  the  property  so  ob- 
tained by  a  citizen,  but  only  subjects  it  to  condemnation  when  regularly  cap- 
tured.    The  Thomas  Gibbons,  8  C.  421 iii.  202;  The  Mary,  9  C.  126 

iii.  292. 

12.  Property  engaged  in  an  illicit  intercourse  Yrith  the  enemy,  to  be  con- 
demned to  the  captors,  not  to  the  United  States.  The  Salfy,  8  C.  882 ....  iii. 
182. 

13.  After  a  declaration  of  war,  an  American  citizen  cannot  lawfully  send  a 
vessel  to  the  enemy's  country  to  bring  away  his  property.  The  Rapid,  8  C. 
155.... iii.  78. 

14.  Intercourse  and  not  merely  trading  is  forbidden.     lb, 

15.  If,  upon  the  breaking  out  of  a  war  with  this  country,  our  citizens  have  a 
right  to  withdraw  their  property  from  the  enemy's  country,  it  must  be  done 
within  a  reasonable  time.     The  St,  Lawrence,  9  C.  120.  • .  .iii.  288. 

16.  Eleven  months  after  the  declaration  of  war  is  too  late.    7}. 

17.  A  vessel  of  the  United  States,  which  went  to  England  afler  the  war  was 
known,  and  brought  thence  a  cargo  belonging  chiefly  to  British  subjects,  con- 
demned.    ITie  St,  Lawrence,  8  C.  484. . .  .iiL  210. 

18.  A  vessel  of  the  United  States,  which  carries  a  cargo  or  freight  from  a 
neutral  to  an  enemy's  port,  afler  the  war  was  known,  is  liable  to  capture  and 
condemnation,  though  such  passage  is  a  part  of  her  home  voyage  from  the 
neutral  port  to  the  United  States,  and  the  capture  is  made  after*  she  has  sailed 
from  the  enemy's  port     The  Joseph,  8  C.  451 .. .  .iii.  217. 

19.  Navigating  under  a  license  from  the  enemy  is  cause  of  confiscation,  and 
is  closely  connected  in  principle  with  the  offence  of  trading  with  the  enemy : 
in  both  cases,  the  knowledge  of  the  agent  will  affect  the  principal,  although  he 
may,  in  reality,  be  ignorant  of  the  fact     The  Hiram,  1  W.  440 ....  iii.  627. 

20.  A  vessel,  owned  by  citizens  of  the  United  States,  sails  from  Naples,  in 
the  year  1812,  for  the  United  States,  with  a  cargo  and  a  British  license  to  carry 
the  same  to  England.  On  her  passage,  hearing  that  war  had  broken  out  be- 
tween Great  Britain  and  the  United  States,  she  alters  her  course  for  England ; 
18  captured  by  the  British,  carried  into  Ireland,  libelled,  and  acquitted  upon  her 
license ;  sells  her  cargo,  and,  after  a  detention  of  seven  months  in  Ireland, 
purchases  a  return  cargo  in  Liverpool,  sails  for  the  United  States,  and  is  cap- 
tured by  a  United  States'  privateer.  Vessel  and  cargo  condemned  as  prize  to 
the  captors.     The  Alexander,  8  C.  169 ... .  iii.  78. 

21.  One  citizen  of  the  United  States  has  no  right  to  purchase  of,  or  sell  to, 
another,  a  license  or  pass  from  the  public  enemy,  to  be  used  on  board  an 
American  vessel.    PaJtton  v.  Nicholson,  8  W.  204. . .  .iv.  199. 
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22.  The  sailing  under  the  enem/s  liceme  con«ititiiteSr  of  itself,  an  act  of 
illegalit  J,  which  subjects  the  property  to  confiscation,  withoat  regard  to  the  ob- 
ject of  the  voyage  or  the  port  of  destination.  ITte  AriadMef  2  W.  143. . . . 
iv.  62. 

23.  A  question  of  fact  upon  a  seizure  in  port,  as  a  droit  ef  admiralty,  for 
trading  with  the  enemy,  and  using  hi»  lioense.  The  cireamstaQoe  of  the  vessel 
having  been  sent  into  an  enemy^s^  port,  for  adjudication,  and  afterwards  per- 
mitted to  resume  her  voyage,  held  to  raise  a  violent  presumption  that  she  had 
II  license,  which  the  claimant  not  having  repelled  by  explanatory  evidence, 
condemnation  was  pronounced.     The  Langdon  Chm>e$^  4  W.  103 . . . .  iv.  358. 

24.  Under  the  act  of  the  6th  of  July,  1812,  (2  Stats,  at  Large^  778,)  "to 
prohibit  American  vessels  from  proceeding  to  or  trading  with  the  enemies  of 
the  United  States,  and  for  other  purposes,**  hdd,  that  living  hX  oxen,  &c^  are 
articles  of  provision  and  munitions  of  war,  within  the  true  intent  and  meaning 
of  the  act     United  SuUes  v.  Sheld&n,  2  W.  11». . .  .iv.  53« 

25.  Also  hM,  that  driving  living  fat  oxen,  &;c.,  on  foot,  is  not  a  transportatkn 
thereof  within  the  true  inteni  and  meaning  of  the  same  aot.    Ik 

26.  Fat  cattle  are  provisions,  or  monitions  of  war,  within  the  meaning  of  die 
act  of  congress,  of  the  6th  of  July,  1812,  (2  Stats,  at  Large,  778,)  to  prohibit 
a  citizen  of  the  United  States  from  proceeding  to  or  trading  with  the  enemies 
of  the  United  States,  and  for  other  purposes.  Uhiiml  Skttsi  v.  Barher^  9  CS. 
243....iii.  349. 

27.  A  vessel  and  cargo,  whieh  is  liable  to  capture  ae  <inemy^»  propertf ,  or 
for  sailing  under  the  pass  or  license  of  the  enemy,  or  for  trading  with  tiie 
enemy,  may  be  seized  after  her  arrival  in  a  port  cf  the  United  States,  and 
condemned  as  prize  of  war.  The  deHdum  is  not  purged  bj  the  termiDfldon 
of  the  voyage.     The  Caledonum^  4  W.  100. . .  .iv.  9M. 

CONTBACT,  C.  8. 


TREASON. 

Bail,  A 

1.  To  constitute  treason  war  must  be  actually  levied.  JStc  part$  BoUman; 
Ex  parte  Stoartwout,  4  C.  75.  • .  .iL  23. 

2.  A  conspiracy  to  subvert  the  government  by  ftirce«  is  not  treason.     Ih* 

3.  If  a  body  of  men  be  actually  assembled  for  the  purpose  of  effecting  by 
force  a  treasonable  design,  all  who  perform  any  parl^  however  minute^  and 
however  remote  from  the  scene  of  action,  and  wiio  are  actually  leagued  in  the 
general  conspiracy,  are  traitors.     lk» 

4.  The  mere  enlistment  of  men,  who  are  not  assembled,  is  not  a  levying  of 
war.     lb. 
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TEEASUEY  TEANSCRIPTS,  AND  WAEEANTS. 

Receivers  and  Disburbsbs  of  Public  Monet. 


TREATIES. 

Ck^NsnniTXONAi.  Law,  C  l ;  Inimlanb,  C.  i. 

A.  CONSTRUCTION  OP  PARTICULAR  TREATIES,  667. 

1.  PBANCB,  1778,  1800, 1803. 

2.   6SSAT  BRITAIN,  1788,   1794. 

3.  SPAIN,  1795,  1819. 

4.  P&ANCB  AND  SPAIN,  1762,  1800. 

5.  POBTUOAL,  1840. 

B.  RULES  OP  CONSTRUCTION,  671. 

C.  SUSPENSION  AND  TERMINATION,  671. 

D.  COMMISSIONERS  UNDER  AND  THEIR  POWERS,  AND  THE   EF 

FECT  OP  THEIR  ACTION,  671. 

A    CONSTRUCTION  OF  PARTICULAR  TREATIES. 
1.  PBANOE,  1778,  1800, 1803. 

1.  Under  the  nineteenth  article  of  the  treaty  with  France,  a  privateer  has  a 
li^t  to  make  repairs  in  oar  ports.  JtfoocUe  v.  Skip  Phcehe  Annej  3  D.  319 
....i.  237. 

2.  The  replacement  of  her  force  is  not  an  augmentation  of  it    lb. 

8.  The  treaty  of  amity  and  commerce  between  the  United  States  and 
France,  of  1778,  art.  11,  enabled  the  subjects  of  France  to  purchase  and 
hold  lands  in  the  United  States.  Chirac  v.  Ghircufs  Lessee^  2  W.  259 .... 
iv.  97. 

4.  The  convention  of  1800,  between  the  United  States  and  France,  enabling 
the  people  of  one  country  holding  lands  in  the  other,  to  dispose  of  the  same 
by  testament,  or  otherwise,  and  to  inherit  lands  in  the  respective  countries 
without  being  obliged  to  obtain  letters  of  naturalization,  rendered  the  perform- 
ance of  the  condition  required  by  the  law  of  Maryland,  to  sell  to  a  citizen 
within  ten  years,  a  useless  formality,  and  the  conventional  rule  applied  equally 
to  the  case  of  those  who  took  by  descent,  under  the  act,  as  to  those  who  ac- 
quired by  purchase,  without  its  aid.     lb, 

5.  The  further  stipulation  in  the  convention,  "  that  in  cade  the  laws  of  either 
of  the  two  States  should  restrain  strangers  from  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,  such  real  estate  may  be  sold,  or  otherwise 
disposed  of,  to  citizens  or  inhabitants  of  the  country  where  it  may  be,"  was 
held  not  to  affect  the  rights  of  a  French  subject,  who  takes  or  holds  by  the 
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convention,  90  as  to  deprive  him  of  the  power  of  selling  to  citizens  of  this  oountry ; 
II nd  wn?;  held  to  give  to  a  French  subject,  who  had  acquired  lands  bj  descent, 
or  devise,  (and,  perhaps,  in  any  other  manner,)  the  right,  during  life,  to  selL  or 
()tli(M-wise  dispose  thereof,  if  lying  in  a  State  where  lands  purchased  bj  an  alien 
would  bo  immediately  escheatable.     lb. 

6.  Although  the  convention  of  1800  has  expired  by  its  own  limitation,  yet 
the  instant  the  descent  was  cast  on  a  French  subject  during  its  continuance,  his 
rights  became  complete  under  it,  and  could  not  be  affected  by  its  subsequent 
expiration.   lb. 

7.  The  treaty  of  Paris,  ceding  Louisiana  to  the  United  States,  took  effect  on 
the  day  of  its  date,  April  30,  1803 ;  its  subsequent  ratification  and  the  formal 
transfer  of  possession  have  relation  to  that  date.  United  States  v.  Heynes^  9 
H.  127....xviii.  65. 

8.  The  stipulation  in  the  treaty  of  Paris  to  protect  the  inhabitants  of  Louis- 
iana, in  the  enjoyment  of  their  **  property,"  can  have  no  application  to  a  grant 
of  land  made  by  the  Spanish  authorities  after  Spain  had  ceased  to  have  power 
rightfully  to  make  such  a  grant.    3, 

9.  Points  concerning  the  effect  of  treaties  settled  by  previous  dedsions, 
stated  and  applied  to  this  case.  United  States  v.  jyAutenvey  10  H.  609 .... 
xviii.  516. 

10.  The  stipulation  in  the  treaty  of  cession  of  Louisiana,  for  protection  of 
the  inhabitants  in  their  property,  &c.  ceased  to  operate  when  that  State  was 
admitted  into  the  Union.  (Xty  of  New  Orleans  v.  Armas^  9  P.  223. ..  .xi. 
338. 


2.   OBEAT  BBITAIK,  1783,  1794. 

1.  The  6th  article  of  the  treaty  of  peace,  of  1783,  protected  firom  forfeiture, 
by  reason  of  alienage,  lands  then  held  by  British  subjects.  Orr  v.  Hadgsony  4 
P.  453.... iv.  442. 

2.  The  9th  article  of  the  treaty  of  1794^  under  the  word  heirs,  did  not  include 
any  other  than  British  subjects,  or  American  citizens,  at  the  time  of  the  desoeot 
cast  lb, 

3.  Under  the  9th  article  of  the  treaty  of  1794,  between  the  United  States 
and  Great  Britain,  by  which  it  is  provided  that  British  subjects,  holding  lands 
in  the  United  States,  and  their  heirs,  so  fu*  as  respects  those  lands,  and  the 
remedies  incident  thereto,  should  not  be  considered  as  aliens ;  the  parties  most 
show  that  the  title  to  the  land  for  which  the  suit  was  commenced,  was  in  them, 
or  their  ancestors,  at  the  time  the  treaty  was  made.  Harden  v.  Fisher^  1  W. 
300....iii.  560. 

4.  The  treaty  of  peace,  saved  Hens  upon  lands  for  debts.  JERgginson  v.  MeiRf 
4C.  415.... ii.  155. 

5.  The  '*  interest  in  lands  by  debts,*'  intended  to  be  protected  by  the  5th  arti- 
cle of  the  treaty  of  peace  with  Great  Britain,  must  be  an  interest  held  as  secur- 
ity for  money  at  the  time  of  the  treaty,  (hoings  v.  Nortooo^s  Lessee^  5  C. 
344.... ii.  288. 

6.  The  4th  article  of  the  definitive  treaty  of  peace,  between  the  United  States 
and  Great  Britain,  concluded  on  the  3d  of  September,  1783|  enables  British 
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creditors  to  recover  debtSy  previously  contracted  to  them  bj  oar  citizeni»,  not- 
withstanding a  payment  of  the  debt  into  a  state  treasnry  had  been  made  during 
the  war,  under  the  authority  of  a  state  law  of  sequestration.  Ware  v.  Hylton^ 
3D.  199.... i.  164. 

Alien,  A.  4 ;  C.  2-5  ;  Conflict  op  Laws,  K  8,  9  ;  Law  of  Nations,  E. 

18-21 ;  Public  Lands  of  States,  A.  12. 


8.  SPAIN,  1795,  1819. 
Public  Lands  of  thb  United  States,  III.  D.  d.  5. 

1.  The  6th  and  14th  articles  of  our  treaty  with  Spain  of  the  27th  of  October, 
1795,  (8  Stats,  at  Large,  142,  144,)  prohibit  a  citizen  of  the  United  States  from 
taking  a  commission  to  cruise  against  Spanish  vessels  and  property  in  a  priva- 
teer, but  not  in  a  public  armed  vessel  of  a  belligerent  nation.  The  Santissima 
Trinidad  and  The  St.  Ander,  7  W.  283 v.  268. 

2.  Under  the  Spanish  treaty  of  1795,  stipulating  that  free  ships  shall  make 
free  goods,  the  want  of  such  a  sea-letter  or  passport,  or  such  certificates  as  are 
described  in  the  17th  article,  is  not  a  substandve  ground  of  condemnation.  It 
only  authorizes  ci4>ture  and  sending  in  for  abjudication,  and  the  proprietary 
interest  in  the  ship  may  be  proved  by  other  equivalent  testimony.  ITie  Pizarroj 
2  W.  227 iv.  91. 

d.  The  term  ''  subjects,**  in  the  15th  article,  when  applied  to  persons  owing 
allegiance  to  Spain,  must  be  construed  in  the  same  sense  as  the  term  *'  citizens" 
or  ^inhabitants"  when  applied  to  persons  owing  allegiance  to  the  United 
States,  and  exte-nds  to  all  persons  domiciled  in  the  Spanish  dominions.  Ih,  . 

4.  The  Spanish  character  of  the  ship  being  ascertained,  the  proprietary  in- 
terest of  the  cargo  cannot  be  inquired  into,  unless  so  far  as  to  ascertain  that  it 
does  not  belong  to  citizens  of  the  United  States,  whose  property,  engaged  in 
trade  with  the  enemy,  is  not  protected  by  the  treaty.  lb. 

5.  The  17th  article  of  the  Spanish  trealy  of  1795,  (8  Stats,  at  Large,  148,) 
80  far  as  it  purports  to  give  any  effect  to  passports,  is  imperfect  and  inoperative, 
in  consequence  of  the  omission  to  annex  the  form  of  passport  to  the  treaty. 
The  Amiahle  JsabeOa,  6  W.  1 v.  1. 

6.  By  the  Spanish  treaty  of  1795,  free  ships  make  free  goods  ;  but  the  form 
of  the  passport,  by  which  the  freedom  of  the  ship  was  to  have  been  conclusively 
established,  never  having  been  annexed  to  the  treaty,  the  proprietary  interest 
of  the  ship  is  to  be  proved  according  to  the  ordinary  rules  of  the  prize  court, 
and  if  thus  shown  to  be  Spanish,  will  protect  the  cargo  on  board,  to  whomso- 
ever the  latter  may  belong.  lb, 

7.  By  the  treaty  of  Fontainebleau,  of  the  third  day  of  November,  1762,  the  king 
of  France  ceded  to  the  king  of  Spain  the  province  of  Louisiana,  and  a  grant  of 
land  in  that  province  made  by  the  French  authorities,  after  that  date,  was  void. 
United  States  v.  D*Auierivey  10  H.  609 . . .  .xviii.  516. 

8.  Native  Africans,  unlawfully  detained  on  board  a  Spanish  vessel,  are  not 
bound  by  a  treaty  between  the  United  States  and  Spain,  but  may,  as  foreigners 
to  both  countries,  assert  their  rights  to  their  liberty  before  our  courts.  United 
States  V.  l%e  Amistady  15  P.  518 xiv.  156. 

48* 
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9.  Under  the  9tfa  article  of  Qtt  treaty  of  1819,  (8  Stats,  at  Latge,  252,)  be* 
tween  the  United  States  and  Spain,  providing  for  the  restoration  of  property 
re.<(cued  from  pirates  and  robbers  on  the  high  sens,  it  is  necessary  to  show,  1. 
That  what  is  claimed  falls  within  the  description  of  vessel  or  merchandise.  2. 
That  it  has  been  rescued  on  the  high  seas  &om  pirates  and  robbers.  3.  Thai  the 
asserted  proprietors  are  the  true  proprietors^  and  have  established  their  title  by 
competent  proof.     lb. 

10.  Negroes,  lawfully  held  as  slaves,  and  subject  to  sale,  under  the  laws  of 
Spain,  on  board  a  Spanish  vessel,  may  be  deemed  merchandise ;  but  native 
Africans,  unlawfully  kidnapped,  and  imported  into  a  Spanish  colony,  contrary 
to  the  laws  of  Spain,  are  not  merchandise,  nor  can  any  person  show  that  he  is 
entitled  to  them  aa  theb  pr^^rieKor,  nor  are  they  pirates  or  robbers,  if  they  rise 
and  kill  the  master  and  take  possession  of  the  vessel  to  regain  their  liberty.  /%. 

11.  The  trea^  with  Spain  applies  to  only  two  cases,  piracy  and  captures  in 
violation  of  our  neutrality,  and  this  is  neither  Cf(  those  cases.  The  Nuestra 
Senora  de  la  Garidad,  4  W.  497 iv.  458. 

12.  The  8th  article  of  the  treaty  between  the  United  States  and  Spain,  of 
January  24, 1818,  (8  Stats,  at  Large,  252,)  taken  in  connection  with  the  2d 
article,  and  with  the  explanatory  declaration  made  by  the  king  of  Spain  when 
he  ratified  the  treaty,  does  not  provide  for  grants  made  by  the  Spanish  anthor- 
ities  between  the  rivers  Iberville  and  Perdida  Fetter  v.  Neihtm^  2  P.  253 .... 
viii.  108. 

13.  The  words  ^  m  possession  of  th»  lands,''  in  the  8th  article  of  the  treirty, 
do  not  require  actual  oocnpancy ;  tfady  are  sottsfied  by  that  constructive  pos- 
session which  is  attributed  by  the  law  to  legal  ownership.  Dniied  StaU9  v. 
Arredxmdoy  6  P.  691 ...  .x.  315. 

Public  Lakds  of  the  United  States,  L  7,  HL  D.  a.  7,  IH.  D.  c  4,  5. 

4  FBAKOE  AlTD  BPIHT,  1762,  1800« 

1.  The  treaty  of  San  Udefonso  deprived  Spain  of  the  power  to  make  grants 
of  land  in  Louisiana,  if  not  after  its  date,  certainly  after  the  2 1st  of  March, 
1801.     United  States  v.  Reyne$,  9  H.  127 xviii.  ^. 

2.  It  is  in  accordance  with  the  laws  of  nations,  and  has  been  affirmed  by 
each  department  of  this  government,  that  the  treaty  of  San  Udefonso  took  etfect 
on  the  day  of  its  date,  October  1,  1800  ;  so  that  the  Spanish  governor  of  Loui.^ 
iana  could  make  no  valid  grant  of  a  franchise  to  keep  a  ferry  after  that  day. 
Davis  V.  Police  Jury  of  ConcoTdia^  9  H.  280 . .  •  .xviii.  139. 

Supra,  A.  3. 

5.  pobtuoal,  1840. 

The  second  article  of  the  treaty  with  Portugal,  of  August  26,  1840,  (8  Stats, 
at  Large,  560,)  did  not  restrict  either  party  from  laying  discriminating  duties 
on  merchandise  not  the  growth  or  production  of  the  nation  of  the  vessel  canryiag 
the  same  into  the  port  of  the  other  nation ;  and  the  provision  in  schedule  L  of 
the  taiiff  act  of  July  30, 1846,  (9  Stats,  at  Large,  49,)  ezemptmg  tea  and  oo^ 
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fee  from  duty,  when  imported  direct  from  the  place  of  their  growth  or  produc- 
tion, in  American  vessels  or  in  foreign  vessels  entitled  by  reciprocating  treaties 
to  be  exempt  from  discriminating  duties,  tonnage,  and  other  charges,  does  not 
apply  to  such  articles,  when  imparted  la  Pertugnese  vessels.  OldjiM  v. 
Marriaa,  10  H.  146.  • .  .zviiL  d2S. 

B.    RULES  OP  CONSTRUCTION. 

1.  A  treaty  between  the  United  States  and  the  Cherokee  tribe  of  Indians 
concerning  lands,  is  the  contract  of  both  parties,  and  its  plain  terms  cannot  be 
controlled  by  the  acts  of  one  of  the  agents  of  the  United  States.  Meigs  v. 
MeClung's  Lessee,  9  C.  11 ... . iii.  234. 

2.  As  respects  performance  of  the  conditions  of  a  grant  by  a  private  grantee, 
the  date  of  a  treaty  is  the  time  of  its  final  ratification.  United  Slates  v.  Arre" 
dondo,  6  P.  691 x.  315. 

Law  of  Nations,  C.  9-11 ;   Public  Lands  of  States,  D.  8. 

C.    SUSPENSION  AND  TERMINATION. 

1.  The  termination  of  a  treaty,  by  war,  does  not  devest  rights  of  property 
already  vested  under  it.  Society  far  the  PrapagaHan  of  the  Gospel^  ^e,  v.  New 
Haven,  8  W.  464 v.  483. 

2.  Treaties,  stipulating  for  a  permanent  arrangement  of  territorial  and  other 
national  rights,  are,  at  most,  suspended  during  war,  and  revive  at  peace,  unless 
they  are  waived  by  the  parties,  or  new  and  repugnant  stipulations  are  made. 
Ih. 

D.    COMMISSIONERS   UNDER  AND  THEIR  POWERS,  AND  THE 

EFFECT  OF  THEIR  ACTION. 

1.  Under  the  treaty  with  Spain,  of  February  22,  1819,  (8  Stats,  at  Large, 
252,)  the  commissioners  had  power  to  decide  eonclosively  upon  the  amount  and 
validity  of  claims,  but  not  upon  the  conflicting  rights  of  parties  to  the  sums 
awarded  by  them.     Gomegys  v.  Vasse,  1  P.  193.  •  • . vii.  529. 

2.  Under  the  act  of  congress  constituting  a  board  of  commissioners  to  pass 
on  claims,  provided  for  by  the  treaty  between  the  United  States  and  France^ 
of  July  4,  1831,  (4  Stata  at  Lai^e,  574,)  the  decision  of  the  board  between 
conflicting  claimants  is  not  conclusive,  and  the  question  of  their  respective  title 
is  fully  0{>en  to  be  adjudicated  by  the  courts.  FrevaU  v.  Bache,  14  P.  95 ... . 
ziii.  366. 

3.  Though  the  award  of  oommissionerB  under  the  act  of  March  3,  1849,  (9 
Stats,  at  Large,  922,)  passed  to  carry  into  effect  the  convention  between  the 
United  States  and  Mexico,  does  not  Anally  settle  the  equitable  rights  of  third 
persons  to  the  money  awarded,  yet  it  makes  a  legal  title  to  the  person  recog- 
nized by  the  award  as  the  owner  of  the  claim ;  and  if  he  also  has  equal  equity, 
bis  legal  title  cannot  be  disturbed.  Judson  v.  Oorcarany  17  H.  612. . .  .xxi. 
727. 
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TRESPASS. 

1 .  Where  an  execution  was  levied  on  slaves,  and  a  delivery  bond  given 
in  Mississippi,  and  on  its  forfeiture,  which  operated  as  a  judgment  against  the 
principal  and  surety,  the  sui*ety  took  the  slaves  bj  force  out  of  the  possession 
of  the  principal  and  subjected  them  to  sale  on  the  execution,  and  thus  satisfied 
the  judgment,  in  an  action  of  trespass  by  the  principal  against  the  surety ;  hddy 
that  the  latter  might  recoup  from  the  damages  the  amount  of  the  judgment  so 
satisfied.     McAfee  v.  Oroffordy  18  H.  447 xix.  588. 

2.  The  jury  having  found  that,  in  consequence  of  the  wrongful  abduction  of 
the  plaintiff's  slaves,  the  cattle  of  the  neighbors  destroyed  his  com,  and  a  flood 
in  the  river  swept  away  a  quantity  of  his  wood,  hddy  that  it  was  not  erroneoas 
to  include  the  value  of  these  things  in  the  damages,  in  an  action  of  trespass  for 
carrying  away  the  slaves.     Ih. 

PLBADhra,  B.  19 ;  C.  12. 


TRIAL. 
Criminal  Proobdurb,  C;  Jury,  A  B«;  Praoticb,  IL  O, 


TRUSTS. 

Limitations,  F. 
A    CREATION  OF  TRUSTS,  572. 

1.  BT  AOT   OF  PABTT. 

2.  BY   OPERATION   OF  LAW,  AND  HEBKIN   OF   CONSTBUCTiyS  TRUSTS 

FOB  PURPOSES   OF  BEMEDY. 

B.  THE  NATURE,  EFFECT,  AND  EXTENT  OF  PARTICULAR  TRUSTS, 

AND  HOW  DETERMINED,  678. 

C.  TRUSTEES,  AND  HEREIN  OF  BREACHES  OF  TRUST,  574. 

A    CREATION  OF  TRUSTS. 

1.  BY  ACT   OF  PABTY. 

1.  To  establish  the  existence  of  a  trust,  the  onta  prohandi  lies  on  the  party 
who  alleges  it.    Prevost  v,  GrcUz,  6  W,  481 ...  .v.  181. 

2.  The  terms  <*  in  trust "  in  a  will,  may  be  construed  to  raise  a  use,  but  this 
is  not  their  ordinary  meaning ;  and,  to  devest  them  of  their  fiduciary  character, 
the  intention  of  the  testator  to  do  so  must  appear.  King  v.  ARtcheUy  8  P.  326 
...  .xi.  117. 

8.  Though  a  deed  contain  language  which  would  be  suffident  to  rabe  a  usOi 
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executed,  yet  if  it  appear  that  the  legal  title  was  to  continue  in  trustees,  such 
language  will  be  held  onlj  to  declare  a  trust.  NeHson  v.  Lagow,  12  H.  98. . . . 
xix.  4G. 

2.  BT  OPERATION  OF  LAW,  AND  HBBEIN  OF  CONSTBUCTIYE  TRUSTS  FOB 

PUBPOSBS  OF  B£MEDY. 

1.  Where  lands  are  devised  in  trust  merely,  for  objects  incapable  of  taking, 
there  is  a  resulting  trust  for  the  heirs  at  law.  This  rule  applied  to  the  partic- 
ular provisions  of  a  will.     King  v.  MttcheU,  8  F.  826.  • .  .xi.  117. 

2.  Generallyi  there  is  a  resulting  trust  in  favor  of  him  who  pays  the  con- 
sideration, but  this  is  merely  an  implication,  which  may  be  rebutted  by  showing 
such  was  not  the  intention  of  the  parties.  Jenkins  v.  Pi/e^  12  P.  241 .. .  .xii. 
712. 

3.  The  vendor  may  be  considered  as  a  trustee  for  whoever  may  become 
purchasers  under  a  sale  by  order  of  the  court  for  the  benefit  of  the  vendee. 
Hepburn  v.  Dunlop,  1  W.  179. . .  .iii.  509. 

4.  An  agent,  to  locate  a  warrant,  who  takes  a  title  to  himself,  of  land  which 
he  should  have  had  surveyed  for  his  principal,  becomes  a  trustee  for  his  piin- 
cipal.     Massie  v.  Watts,  6  C.  148. . .  .ii.  345. 

5.  Though  Jidei  commissa  are  abolished  in  Louisiana,  this  does  not  prevent 
a  court  of  the  United  States,  administering  equity  there,  from  holding  a  wrong- 
doer, a  trustee  for  the  party  justly  entitled,  by  way  of  remedy  for  the  wrong. 
Gaines  v.  CheWy  2  H.  619 xv.  236. 

Agent,  C.  1. 


B.    THE  NATURE,  EFFECT,  AND  EXTENT  OF  PARTICULAR  TRUSTS, 

AND  HOW  DETERMINED. 

1.  An  executed  marriage  settlement  must  be  expounded  upon  principles 
applicable  to  other  deeds.    Adams  v.  Law^  17  H.  417. . .  .xxi.  584. 

2.  The  purpose  of  a  marriage  settlement  being  to  provide  a  jointure,  and 
not  to  make  a  settlement  on  the  issue  of  the  marriage,  a  limitation  was  made 
to  the  children  of  the  marriage,  contingent  upon  the  event  that  the  wife  should 
depart  this  life  in  the  lifetime  of  the  husband,  leaving  issue  of  the  said  mar- 
riage one  or  more  children  then  living ;  heldy  that  the  word  issue,  as  explained 
by  the  subsequent  words,  did  not  include  grandchildren.     lb. 

3.  The  distinction  between  an  executory  agreement  to  create  certain  trusts 
in  fiUurOj  and  an  executed  agreement  or  settlement  which  actually  defines  and 
creates  them  in  prcesenti,  recognized ;  but  an  ante-nuptial  agreement,  in  this 
case,  was  held  to  create  trusts,  and  that  collateral  kindred  might  have  the  aid 
of  a  court  of  equity  to  compel  their  performance,  though  no  trustee  was  inter- 
posed between  the  husband  and  wife.  Nisves  v.  ScoU^  9  H.  196. . .  .xviii.  98. 
13H.  268....xix.  492. 

4.  Under  a  direction  in  a  marriage  settlement  to  invest  a  fund,  to  raise  a 
jointure  for  the  intended  wife,  on  freehold  securil  v.  in  stock  of  the  United 
States  or  bank  stock,  with  her  approbation,  she  had  u  right  to  elect  between  the 
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investments,  and  the  trustees  were  bound  to  oonfonn  to  her  choice.    JSngliA  v 
FoxaU,  2  P.  595 . , . .  viii.  222. 

5.  If  she  acted  from  mere  caprice,  or  with  a  design  to  impose  a  loss  on  the 
estate,  a  court  of  chancery  might  control  her  action.     Ih. 

DsBTOs  AND  Gbxditob,  8;     Deed,  £•  6,  L  2;    Pabtnebship,  C.  4,  5; 

Powers,  A.  14. 


C.    TRUSTEES,  AND  HEREIN  OP  BREACHES  OF  TRUST. 
AfiBiaNMSNTB  rOR  Bbnbfit  of  Crsdztorb;  Fzduciart  Capacity. 

1.  Trustees  to  sell  must  unite  in  the  sale  and  conveyance  to  pass  any  title  to 
property  held  by  them  jointly.      Wilbur  v.  JJmffj  12  H.  180 ....  xix.  89. 

2.  The  option  of  the  cestui  qtse  truti  to  foUow  the  trust  property  into  the 
hands  of  one  not  a  bond  Jide  purchaser,  for  value,  without  notice,  or  to  take  its 
proceeds,  cannot  be  controlled  by  a  repurchase  by  the  trustee,  who  committed 
a  breach  of  trust     /& 

3.  Where  a  creditor  of  a  land  company  obtained  a  judgment  at  law  against 
the  company,  in  a  State  in  which  they  did  not  reside,  without  notice,  and 
levied  on  land  there,  in  which  the  company  had  only  an  equitable  interest,  and 
the  trustee  of  the  company,  who  held  the  means  of  obtaining  the  legal  title, 
gave  those  means  to  the  creditor,  without  notice  to  the  eestuis  que  trust ;  hdd^ 
that  a  court  of  equity  would  not  consider  such  a  title  valid.  Oliver  v.  PiaUy  S 
H.  333 XV.  479. 

4.  A  trustee  who  has  made  usurious  iaterest,  must  account  for  it  to  his  eestmi 
que  trust.    Barney  v.  Saunders^  16  H.  535. ..  .xxi.  288. 

5.  Trustees,  under  a  duty  to  invest  on  good  security,  who  suffer  moneys  to 
lie  on  deposit  at  a  banker's,  payable  on  demand  with  interest,  longer  than  was 
needful  to  obtain  a  proper  investment,  must  bear  any  loss  arising  from  the 
failure  of  the  banker.  Bat  not  of  sums  recently  deposited,  as  they  deposited 
their  own  funds,     lb. 

6.  A  purchase  by  an  executor,  though  a  third  person,  of  property  of  the  tes- 
tator, is  fraudulent  and  void,  though  the  sale  was  at  public  auction,  judiciallj 
ordered,  and  the  result  of  the  evidence  is  that  a  fair  price  was  paid.  Miekomd 
V.  Girod,  4  H.  503 xvi.  188. 

7.  This  position  is  as  well  founded  in  the  law  of  Loaiaiaoa  as  in  that  ef 
England.     lb. 

8.  The  civil  law  on  the  subject  examined.    lb. 

9.  A  trustee  is  liable  for  damages  for  neglect  in  not  receiving  more  money 
from  the  sale  of  land,  only  in  cases  of  wilful  default,  or  y&tj  supine  negligence. 
Tayhr  v.  Btmham,  5  H.  233 ... .  xvi.  377. 

10.  A  trustee  cannot  purchase,  or  acquire  by  exchange,  the  trust  property. 
Womdey  v.  Womdey,  8  W.  421 v.  469. 

11.  Where  the  trustee  in  a  marriage  settlement  has  a  power  to  Hell,  and 
reinvest  the  trust  property,  whenever,  in  his  opiuion,  the  purchase-money  may 
be  laid  out  advantageously  for  the  cestui  que  trusts^  that  opinion  must  be  fairly 
and  honestly  exercised,  and  the  sale  will  be  void  where  he  appears  to  have 
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been  influenced  by  private  and  selfish  interests,  and  the  sale  is  for  an  inad* 
^uate  price.    Ik 

12.  No  particular  form  of  notice  of  a  sale  nnder  a  deed  of  trust  is  prescribed 
by  law ;  it  is  sufficient  if  the  description  of  the  land  is  reasonably  certain  so  as 
to  inform  the  public  of  the  property  to  1>e  sold.  Uevmum  v.  Jackson,  12  W. 
670 vii.  863. 

13.  Where  property  held  in  trust  was  limited  to  husband  and  wife  for  life, 
remainder  to  their  children,  with  power  to  the  tenants  for  life  to  consent  to  a 
sale  and  reinvestment  in  other  property,  and  the  trustee  prevailed  on  the 
tenants  for  life  to  consent  to  a  loan  of  money  to  him  without  security,  this 
a  breach  of  trust.     Caldwett  v.  Toffgart,  4  P.  190 . .  •  .iz.  49. 


UNDUE  INFLUENCE. 
FiDUOiABT  Capacity;  Fabkht  ahd  Child. 

1.  Though  transactions  between  parents  and  children,  by  which  the  former 
acquire  the  lands  of  the  latter,  should  be  carefully  scrutinized,  there  is  no 
presumption  that  they  are  invalid.    Jenkins  v.  Pffe,  12  P.  241 . . .  .xii.  712. 

2.  Courts  of  equity  do  not  hold  a  conveyance  made  by  a  female  child  just 
of  age,  to  her  parents,  to  be  void  on  its  face;  but  they  will  scrutinize  such  a 
transaction  with  much  jealousy,  on  account  of  the  natural  influence  which 
parents  have  over  children ;  and  if  it  be  found  that  there  was  the  least  uncon- 
scionable advantage  taken  of  that  influence,  or  that  the  act  was  unreasonable 
under  the  circumstances,  they  will  set  it  aside.  Taylor  v.  Taylarj  8  H.  183 .... 
xvii.  648. 

3.  A  question  of  fact  whether  a  bond  and  mortgage  were  obtained  by  the 
use  of  undue  influence  by  a  clergyman.  Jackson  v.  Ashion,  IIP.  229  • . .  .ziL 
407. 

4.  A  release  from  an  heir  at  law  to  executors,  made  under  a  mistake  of  law 
and  some  undue  influence,  set  aside,  though  a  large  but  inadequate  considera- 
tion was  paid.     Wheeler  v.  Smithy  9  H.  66 . . .  .xviii.  33. 


UNITED  STATES. 

Constitutional  Law;  Priority  op  Payment  of  the  United   States; 
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A.    POWERS,  LIABILITIES  AND  RIGHTS  AS  A  BODY  POLITIC,  AND 

AS  THE  OWNER  OP  PROPERTY. 

Constitutional  Law,  D.  1. 

1.  In  all  cases  of  contract  with  the  United  States,  thej  have  the  right  to  sue 
in  their  own  name,  unless  a  different  mode  of  proceeding  is  required  by  law. 
Dtigan  v.  United  States,  3  W.  172 iv.  189. 

2.  The  United  States  may  sue  on  a  bill  of  exchange  indorsed  to  T.,  treasurer 
of  the  United  States.    3. 

8.  The  presumption  is  that  the  bill  was  taken  in  the  lawful  discharge  of  the 
official  duties  of  the  treasurer.     /&. 

4.  If  the  United  States,  through  their  authorized  officer,  accept  a  bill  of  ex- 
change, they  are  bound  for  its  payment  to  a  hand  Jide  holder  for  value,  what- 
ever may  have  been  the  equities  as  between  them  and  the  drawer.  Umted 
States  V.  Bank  of  the  Metropolis,  15  F.  877 . . .  .xiv.  114 

5.  A  bill  was  drawn  by  a  contractor,  on  the  postmaster-general,  and  having 
been  <^  accepted  on  condition  that  the  drawer's  contracts  be  complied  with," 
was  discounted  by  the  defendants.  Held,  that  forfeitures  previously  incurred, 
and  advances  previously  made,  were  not  within  the  condition.     lb. 

6.  Wherever  the  government  of  the  United  States,  through  its  lawfully 
authorized  agents  becomes  the  holder  of  a  bill  of  exchange,  it  is  bound  to  use 
the  same  diligence,  in  order  to  charge  the  indorser,  as  in  a  transaction  between 
private  individuals.     United  States  v.  Barker,  12  W.  559 ....  vii.  856. 

7.  The  United  States,  being  a  body  politic,  with  power  to  acquire  and  hold 
property,  is  entitled  to  the  remedies  provided  by  law  for  its  protection,  and 
among  others  to  the  action  of  trespass  quare  elausum  for  entering  on  their 
lands,  and  cutting  their  trees.  Cotton  v.  United  States,  11  H.  229 . . .  .xviii. 
607. 

8.  The  capacity  of  the  United  States  to  contract,  explained.  United  States 
V.  Bradley,  10  P.  343 xii.  155. 

9.  The  7th  section  of  the  act  of  May  1,  1820,  (3  Stats,  at  Large,  568,)  does 
not  prevent  the  acquisition  of  the  legal  title  to  land  by  the  United  States,  when 
taken  as  security  for  a  debt  by  the  proper  officer,  though  not  specially  required 
or  authorized  by  any  particular  act  of  congress.  Neilson  v.  Lagow,  12  H. 
98 xix.  46. 

10.  Digging  lead  ore  from  the  public  lands  is  such  waste  as  entitles  the 
United   States  to  an  injunction.     United  States  v.   Gear,  3  H.    120....xv 
328. 

11.  The  United  States,  being  a  drawer  of  a  protested  bQI,  is  liable  to  pay 

damages.      Bank  of  the   United  States  v.    United  J^aies,  2  H.  711 xv. 

257. 

12.  Though  an  officer  of  the  government  had  the  power  to  retain  moneys  to 
pay  a  debt  to  the  United  States,  his  omission  to  do  so  does  not  release  the 
debt,  or  prevent  the  United  States  from  asserting  a  lien  on  those  monejs 
in  the  hands  of  a  third  person.  Hunter  v.  United  States,  5  P.  173 . . . .  ix. 
27L 

13.  The  United  States  may  sue  at  law  in   their  own  name  on  a  daim 
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to  them,  especiallj  if  the  assignment  be  anthorized  by  an  act  of 
congress ;  but  they  have  no  better  title  than  their  assignor,  and  the  statute  of 
limitations  is  a  good  plea  to  such  an  action.  United  States  v.  Buford,  8  P. 
12 ... .  viii.  266. 

14.  The  streets  and  public  squares  of  the  City  of  Washington  having  been 
conveyed  by  the  proprietors  of  the  lands  to  trustees  ^  for  the  use  of  the  United 
States/'  held,  that  the  United  States  own  the  lands  in  fee-simple,  and,  in  con- 
nection with  certain  public  improvements,  might  sell  portions  of  the  same, 
which  were  no  longer  useful  as  streets,  &c.,  and  make  a  title  thereto ;  and  that 
he  original  proprietors  had  no  interest  therein.  Van  Nen  v.  The  Mayor,  S^c. 
fthe  OUy  of  Wa$h\ngton,  4  P.  282 iz.  62. 

15.  If  the  United  States  is  defrauded  out  of  a  patent,  it  can,  like  any  other 
roprietor,  maintain  a  bill  in  equity  to  set  it  aside.  United  States  v.  Hughes,, 
I  H.  662....xviiL711. 

B.    PREROGATIVE  RIGHTS  ALLOWED  OR  DENIED. 

Bond,  C.  S. 

1.  The  statute  of  Maryland  of  1785,  in  its  terms,  does  not  embrace  a  bill' 
of  exchange  drawn  on  a  foreign  government.  United  States  v.  Bank  of  the 
United  States,  5  H.  882 xvi.  429. 

2.  An  instrument,  though  in  the  form  of  a  bill  of  exchange,  drawn  by  one 
government  on  another,  is  not  governed  by  the  law  merchant,  and  therefore  is 
not  subject  to  protest  and  consequential  damages.     lb. 

8.  A  bill  in  equity  to  enjoin  the  United  States,  cannot  be  entertained.  SUT 
V.  United  States,  9  H.  886 xviii.  189. 

4.  The  United  States  cannot  be  sued  by  a  bill  in  equity,  to  enjoin  a  judg- 
ment by  reason  of  its  having  been  paid.  United  States  v.  IPLemore,  4  H.  286'^ 
• . .  .xvi.  117. 

5.  But  the  circuit  court  in  which  the  judgment  was  recovered,  may,  on  mo- 
tion, inquire  into  the  fact  of  payment,  and,  if  found,  may  quash  the  execution,, 
and  enter  satisfaction  on  judgment     Ih 

6.  The  United  States,  being  an  execution  creditor,  is  subject  to  the  law  reg- 
ulating imprisonment  for  debt,  which  only  regulates  the  mode  of  proceeding  in 
suits,  and  does  not  devest  the  public  of  any  right  or  violate  any  principle  of 
public  policy  necessary  for  its  protection.  United  States  v.  Knight,  14  P.  801 
. ..  .xiii.  470. 

Costs,  A.  8. 


USAGE. 

Insuranck,  K. 

1.  What  evidence  should  be  given  of  a  usage  affecting  negotiable  paper. 
BowUng  v.  Harrison,  6  H.  248 ....  xvi.  672. 

2.  One  witness  cannot  prove  that  a  fact  was  notorious.     Watts  v.  Lindsetfs 
Heirs,!  W.  158 v.  241. 

8.  Proof  of  four  instances,  during  two  years,  in  which  a  bank  departed  from 

CURT.  DIG.  49 
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the  law  merchant  as  to  the  time  of  giving  notice  to  an  indorser,  is  not  safficient 
to  establish  a  usage  binding  on  an  indorser.  AdatM  t.  (Merhacky  15.  H.  589 
....  XX.  621. 

4.  Though  the  declaration  contain  no  allegation  of  the  custom,  if  the  proof 
of  it  was  admitted  without  objection,  the  judgment  is  not  erroneous.  Renmer 
V.  Bank  of  Columbia,  9  W.  581 . . . .  vi.  195. 

5.  A  custom  of  all  the  banks  in  the  District  of  Columbia,  to  demand  pay- 
ment and  give  notice  to  indorsers  of  negotiable  paper  on  the  fourth  daj  of 
grace,  which  began  upwards  of  twenty  years  ago,  and  has  been  uniformly 
practised  on,  and  which  was  known  to  and  well  understood  by  the  defendant 
when  he  indorsed  the  note  in  question,  is  to  be  considered  as  entering  into  the 
contract,  and  %  demand  and  notice  on  the  fourth  day  of  grace  were  suffident 
to  charge  him.     Ih* 

6.  When  a  note  is  made  payable  or  negotiable  at  a  bank,  whose  invariable 
usage  it  is  to  demand  payment  on  the  fourth  day  of  grace,  the  parties  are 
bound  by  that  usage,  being  presumed  to  agree  to  be  bound  by  it,  though  they 

do  not  in  fact  know  it    MOm  v.  Bank  of  the  Dmted  States,  11  W.  431 

vi.  652. 

7.  Evidence  of  a  usage  between  landlord  and  tenant  to  remove  buildiDgs 
erected  by  the  latter,  is  admissible.    Van  Ness  v.  Paeardy  2  P.  187 . . . .  viiL  52. 

Agbnt,  E.  1 ;  Bills,  &c  K  18. 


USES. 

Trusts,  A.  l ;  Will,  D.  S. 

There  is  no  privity  of  estate  between  a  feoffee  to  uses  and  the  eesiuis  qm 
use ;  and  the  latter  does  not  claim  under  or  through  the  former,  .within  the 
meaning  of  the  act  of  South  Carolina,  of  1744,  which  allows  two  years  in 
which  to  bring  a  suit,  &c    Henderson  t.  Oriffin,  5  P.  151 . . .  .ix.  260. 


USURY. 

Contract,  F. 


VARIANCE. 
Eyidengb,  C.  2, 4 ;  Pleading,  D. 


VENDOR  AND  PURCHASER. 

Fraxtps  on  Purchasers  ;  Specific  Performance  and  Rescission. 

A.    OF  THE  AGREEMENT,  AND  HEREIN  OF  RESALE  AND  RESCIS* 

SION,  679. 


VENDOR  AND  PURCHASER.  579 

B.  LIEN  AND  OTHER  RIGHTS  OF  THE  VENDOR,  AND  THE  APPLI- 

CATION OF  THE  PURCHASE-MONEY,  579. 

C.  PROTECTION   OF  THE  PURCHASER,  AND  HEREIN  OF  NOTICE, 

580. 

D.  STATUTE  OF  FRAUDS,  58^ 

E.  OBJEJTIONS  TO  TITLE,  688. 


A     OF  THE  AGREEMENT,  AND  HEREIN  OF  RESALE  AND  RESCIS- 
SION. 

1.  A  conveyance  to  trustees,  in  trust  to  sell  the  land,  and  applj  so  much  of 
the  proceeds  as  may  be  needful  to  pay  a  debt,  is  not  a  purchase  of  the  land  by 
the  credit«>r.     Neilaon  v.  Lagow^  12  H.  98 ... .  xix.  46. 

2.  A  stipulation  in  a  contract  of' sale  of  land,  that  if  the  purchaser  fail  to 
comply  with  the  terms  of  sale  within  thirty  days,  the  land  shall  then  be  sold  for 
account  of  the  purchaser,  gives  him  a  right  to  such  resale,  and  if  not  made,  no 
action  for  damages  lies  against  him.     Webster  v.  Hoban^  7  C.  399 . . .  .ii.  591. 

3.  A  conveyance  of  land  set  aside,  for  fraudulent  misrepresentations  as  to 
the  quantity,  value,  and  title.     Tyler  v.  Blacky  13  H.  230. . .  .xix.  469. 

4.  Where  the  defect  in  the  vendor^s  title  was  not  discovered  till  after  the 
sale,  and  was  then  revealed  to  the  vendee  by  the  vendor,  the  vendee  will  not 
be  allowed  to  obtain  the  true  title,  and  then  have  the  contract  rescinded.  Gal' 
loway  V.  Fifdeyy  12  P.  264 xii.  724. 

5.  If  the  vendee  under  such  a  contract,  gives  notice  he  will  not  be  bound  by 
it,  if  the  vendor  does  not  pay  the  balance  due  on  the  account,  and  the  vendor 
does  not  adopt  the  alternative  tendered  to  him,  the  contract  is  not  at  an  end. 
Barry  v.  Coombej  1  P.  640 vii.  743. 

6.  If  a  person,  who  has  obtained  a  survey  upon  a  military  land  warrant  un- 
der the  commonwealth  of  Virginia  for  2,000  acres,  sell  and  transfer,  for  a  val- 
uable consideration,  his  right  to  the  survey,  and  assign  the  plat  and  certificate 
to  the  purchaser,  whereupon  he  obtains  a  patent  for  the  land  in  his  own  name ; 
and  if,  upon  a  resurvey,  it  appear  that  the  grant  conveys  2,700  acres,  the  ven- 
dor cannot  in  equity  support  a  claim  for  the  surplus,  against  the  vendee. 

Vowlet  V.  Craigy  8  C.  371 . . ..iii.  178. 

Auction,  2;  Contract,  D.  7,  G.  1 ;  Fraud,  A.  11. 


B.    LIEN  AND  OTHER  RIGHTS  OF  THE  VENDOR,  AND  THE  APPLI- 
CATION OF  THE  PURCHASE-MONEY. 

Will,  D.  2. 

1.  A  settler,  entitled  to  preemption,  sold  his  right,  his  vendee  resold  it,  taking 
from  the  second  vendee  a  contract  in  writing,  to  pay  to  the  preemptioner  a  sum 
of  money  as  part  of  the  price  for  which  the  preemptioner  had  conveyed  his 
right  to  the  first  vendee.  Upon  a  bill  in  equity  by  the  preemptioner,  to  sub- 
ject the  land  to  the  payment  of  this  sum  of  money,  heldy  1.  That  the  preemp- 
tioner had  a  tatle,  which  was  the  subject  of  a  sale.    2.  That  the  second  vendee 


580  VENDOR  AND  PURCHASER. 

Imving  gone  into  possession  under  his  contract,  which  he  never  rescinded,  and 
not  having  relinquished  the  possession,  could  not  afterwards  acquire  a  title  from 
the  government  bj  proving  a  right  of  preemption  in  his  own  name,  and  then 
insist  that  nothing  was  due  on  account  of  his  purchase.  3.  That  the  com- 
plainant had  a  lien  on  the  land  by  virtue  of  the  contract  of  the  second  with 
the  first  vendee.     TkredgiU  v.  Pintardy  12  H.  24.  • .  .six.  15. 

2.  A  purchaser  in  possession  under  the  vendor,  who  buys  up  a  better  out- 
standing title,  cannot  set  it  up  to  defeat  the  vendor's  right  to  the  purchase- 
money  ;  he  can  only  recoup  what  he  has  &irly  paid.  Bush  v.  Mar$haUj  6  H. 
284....xvi.  684. 

3.  A  vendee,  who  buys  up  a  better  title  than  that  of  his  vendor,  who  has 
acted  fairly,  may  be  treated  as  a  trustee  for  the  vendor,  and  duly  entitled  to 
receive  from  the  latter  what  was  thus  paid  for  the  better  title.  Galhtoay  v. 
Finley,  12  P.  264. . .  .rii.  724. 

4.  One  who  went  into  possession  of  a  lot,  under  a  contract  with  a  person 
having  an  inchoate  Spanish  title,  and  agreeing  to  do  what  was  needful  on  the 
part  of  the  grantee  to  complete  that  title,  for  their  joint  benefit,  could  not, 
while  thus  in  possession,  purchase  in  and  set  up  an  outstanding  title,  to  defeat 
that  under  which  he  had  entered.  What  he  thus  purchased  enured  to  their 
joint  benefit.     HdOett  v.  CoUim,  10  H.  174 xviii.  349. 

5.  A  vendor  cannot  enforce  his  lien  for  unpaid  purchase-money,  against 
trustees  for  creditors  of  the  vendee  to  whom  the  land  has  been  conveyed,  with- 
out notice  of  the  lien.     Bayley  v.  Greerdeaf^  7  W.  46. . .  .v.  214. 

6.  An  express  contract,  that  the  lien  shall  be  retained  to  a  specified  extent, 
is  equivalent  to  a  waiver  of  the  lien  to  any  greater  extent  Brtuwn  v.  Gilnumy 
4W.  255....iv.  393. 

7.  Where  the  deed  itself  remains  an  escrow  until  the  first  payment  is  made, 
and  is  then  delivered  as  the  deed  of  the  party,  and  the  vendor  consents  to  rely 
upon  the  negotiable  notes  of  the  purchaser,  indorsed  by  third  persons,  for  the 
residue  of  the  purchase-money,  this  is  such  a  separate  security  as  extinguishes 
the  lien.     Ih. 

8.  It  being  a  general  custom  on  the  sale  of  entries  in  a  military  tiract,  for  the 
vendee  to  take  his  chance  of  a  surplus  or  deficiency  in  quantity,  the  vendor 
must  show  a  special  contract  in  writing  to  entitle  himself  to  such  surplus. 
DunUvp  V.  DunUvp,  12  W.  574 vii.  367. 

9.  A  purchaser,  in  possession  of  land,  cannot  be  relieved  by  a  court  of  equity 
from  payment  of  the  purchase-money,  for  defect  of  vendor's  title,  without  fraud 
charged  in  the  bill  and  proved.     Patton  v.  Taylor ^  7  H.  133 .. .  .xviL  67. 

10.  Where  the  purchase-money  is  to  be  reinvested  upon  trusts  that  require 
time  and  discretion,  or  the  acts  of  sale  and  reinvestment  are  contemplated  to  be 
at  a  distance  from  each  other,  the  purchaser  is  not  bound  to  look  to  the  appli- 
cation of  the  purchase-money.     Warmley  v.  Wortnley,  8  W.  421 ....  v.  469. 

C.    PROTECTION  OF  THE  PURCHASER,  AND  HEREIN  OF  NOTICE 

JlJDGMBNTS,  &C.  B.  8. 

1.  A  vendee  of  personal  property  may  be  relieved  in  equity  from  the  pay- 
oienr-  of  a  just  proportion  of  the  purchase-money,  if  the  vendor,  who  wmnranted 
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the  title,  has  died  insolyent,  and  under  a  decree  of  a  court  of  equitj  the  pur- 
chaser has  been  obliged  to  pay  a  sum  of  monej  to  extinguish  a  paramount  title 
to  a  part  of  the  property.     Wanzer  y.  IVtify,  17  H.  584. . .  .xxi.  701. 

2.  A  judgment  against  the  vendee,  for  the  entire  purchase-money,  in  a  suit 
against  him  as  the  garnishee  of  the  vendor,  does  not  deprive  the  vendee  of  his 
title  to  such  relief;  as  between  him  and  the  judgment  creditor,  the  vendee  has 
the  better  equity.     lb*  * 

8.  A  person  employed  solely  by  the  grantor  as  a  scrivener  to  draw  the  deed, 
is  not  the  agent  of  the  purchaser,  and  notice  to  him  is  not  constructive  notice  to 
the  purchaser.    Astor  v.  WeUty  4  W.  466 . . . .  iv.  446. 

4.  A  hond  fde  purchaser  for  a  valuable  consideration,  gets  a  good  title  under 
the  law  of  Ohio,  though  the  vendor  made  the  conveyance  to  defi:«ud  a  creditor, 
who  was  a  prior  mortgagee  by  an  unrecorded  mortgage.     i& 

5.  The  rule  of  equity  which  protects  hani  fde  purchasers  without  notice,  is 
not  applicable  to  the  case  of  purchasers  of  military  land  warrants  under  the 
laws  of  Virginia.     Kerr  v.  Watts,  6  W.  550 v.  160. 

6.  Such  purchasers  are  considered  as  affected  with  notice  by  the  record  of 
the  entry,  and  also  of  the  survey ;  and  subsequent  purchasers  are  considered 
as  acquiring  the  interest  of  the  person  making  the  entry ;  so  that  purchasers 
under  conflicting  entries  are  considered  as  purchasing  under  distinct  rights,  in 
which  case  the  rule,  as  to  innocent  purchasers,  does  not  apply.    lb. 

7.  But  wherever  the  purchaser  is  affected  with  notice  of  the  facts,  which  in 
law  constitute  the  breach  of  trust,  the  sale  is  void  as  to  him ;  and  a  mere 
general  denial  of  all  knowledge  of  fraud  will  not  avail  him,  if  the  transaction 
IS  such  as  a  court  of  equity  cannot  sanction.  Warmiley  v.  WormUy^  8  W.  421 
...  .V.  469. 

8.  A  honA  fde  purchaser,  without  notice,  to  be  entitled  to  protection,  must 
be  so,  not  only  at  the  time  of  the  contract  or  conveyance,  but  until  the  purchase- 
money  is  actually  paid*    lb* 

9.  Purchasers  with  notice,  who  have  made  improvements  on  land  mortgaged, 
are  not  entitled  to  have  their  value  deducted  from  the  proceeds  of  the  sale  ;  nor 
can  they  insist  that  the  debt  should  be  apportioned  upon  aU  the  purchased  lands, 
the  right  of  the  mortgagee  being  to  have  the  whole  sold  for  the  payment  of  the 
entire  debt.    Hughes  v.  Edwards^  9  W.  489 . . . .  vi.  146. 

10.  The  rule  which  protects  hond  fde  purchasers  does  not  apply  to  pur- 
chasers of  merely  equitable  titles.    HaUett  v.  CoJUns,  10  H.  174. . .  .zviii.  849. 

11.  An  assignee  in  trust  for  the  benefit  of  creditors  is  not  a  purchaser  for 
Taluable  consideration.     Clements  v.  Berryj  11  H.  398. . •  .zviiL  660. 

12.  Whether  a  purchase  at  a  sheriff's  sale  to  pay  a  precedent  debt,  no  money 
being  advanced,  made  the  creditor  a  hond  fde  purchaser  for  a  valuable  con- 
sideradon,  so  as  to  be  entitled  to  protection  in  equity,  the  court  was  equally 
divided  in  opinion.     Benton  v.  WooUey^  12  P.  27 ... .  xii.  616. 

13.  What  a  defendant  in  equity  must  aver  and  prove  to  entitle  himself  to 
protection  as  a  hond  fde  purchaser.     Boone  v.  Chiles,  10  P.  177 xii.  63. 

14.  A  defence  of  hond  fde  purchase,  &c.  held  bad,  because  the  purchaserc 
had  sufficient  notice  to  put  them  on  inquiry.  OcddweU  v.  Ocarrington^s  Heirs^ 
9  P.  86 xi.  294. 

15.  A  suit  not  prosecuted  to  judgment  is  not  constructive  notice  of  a  daim 

49* 
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to  a  person  who  did  not  purchase  pendente  lite.    Alexander  ▼.  Pendleton,  8  GL 
462....iii.  221. 

16.  Tenants  in  possession  under  one  who  is  a  oonstmctiye  trustee  bj  reasoo 
of  a  fraud,  but  who  are  not  averred  to  have  had  any  notice  of  the  fraud,  cannot 
be  ousted  by  a  court  of  equity.     Bingo  v.  Binne,  10  P.  269 . . .  .xii.  115. 

17.  Notice  of  facts  sufficient  to  put  a  party  on  inqoiij,  is  not  necessarily 
notice  of  what  he  might  learn  by  inquiry.  It  does  not  so  operate  when  he  had 
a  right  to  rely  on  positive  assurances  of  the  vendor,  and  so  was  not  bound  to 
inquire.     Bayce's  Executore  v.  Grundy ,  8  P.  210. . .  .viii.  377. 

18.  The  protection  extended  by  a  court  of  equity  to  a  bond  fide  purchaser, 
belongs  only  to  the  purchaser  of  the  legal  title  without  notice  of  an  outstanding 
equity.  He  who  purchases  no  legal  title  cannot  have  this  protection.  Vattier 
V.  Hxnde,  7  P.  252 x.  469. 

19.  In  the  sales  of  lots,  in  the  city  of  Washington,  the  lots  are  not  chargeable 
for  their  proportion  of  the  internal  alley  laid  out  for  the  common  benefit  of 
those  lots ;  although  the  practice  so  to  charge  them  has  been  heretofore  uni- 
versally acquiesced  in  by  purchasers ;  and  if  a  purchaser  has  acquiesced  in  that 
practice  and  has  received  a  conveyance  accordingly,  without  objection,  yet  he 
does  not  thereby  acquire  a  fee-simple  in  such  proportion  of  the  alley,  and  nmy, 
in  equity,  recover  back  the  purchase-money  which  he  has  paid  therefor.  Pratt 
V.  Law,  Law  t.  Pratt,  Pratt  v.  Dumeaneon,  Campbell  v.  PixOt,  9  C.  456 .... 
iii.  428. 

20.  A  party,  put  by  the  circumstances  on  inquiry  as  to  a  fact,  is  affected  wifh 
constructive  notice  thereof.     Oliver  ▼.  Piatt,  8  H.  888 ....  xv.  479. 

21.  Part  performance  by  the  vendee,  and  acquiescence  by  the  vendor,  pre- 
vent the  latter  from  putting  an  end  to  the  contract  at  his  mere  wilL  Ta^flor  v. 
Longwortk,  14  P.  172. . .  .xiii.  414. 

22.  If  the  vendor  was  to  convey  and  be  paid  afterwards,  and  he  failed  to 
convey,  he  is  to  be  treated  as  a  mortgagee,,  so  far  as  lapse  of  tune  is  concerned, 
and  cannot  avoid  the  contract  because  the  vendee  did  not  pay  on  the  day.     lb, 

28.  The  rule  that  the  vendee  must  prepare  and  tender  the  conveyance, 
appears  not  to  exist  in  Ohio.     lb. 

24.  The  purchaser  of  an  equitable  interest  takes  subject  to  every  existing 
equity.     Shirrae  v.  Caig,  7  C.  34. . .  .ii.  447. 

25.  He  who  has  equal  equity,  may  acquire  the  legal  estate,  if  he  can,  so  as 
to  protect  his  equity.    Fitzeimmone  v.  Ogden,  7  C.  2 . . .  .ii.  482. 

Assignment  for  Benefit  of  Creditors,  5 ;  Damages,  6,  7 ;  Estoppel, 

C.  7 ;  Executors,  &c  D.  4 ;  Partition,  3,  4 

D.    STATUTE  OF  FRAUDS. 

1.  A  promise  to  pay  a  sum  of  money,  in  consideration  of  the  release  of  an 
equitable  title  is  within  the  statute  of  frauds.  Hughes  v.  Moore,  7  C.  176. .  . 
ii.  506. 

2.  An  item  inserted  in  an  account  stated  and  settled,  in  the  handwnting  of 
the  vendor,  and  signed  by  the  vendee,  in  the  words  and  figures  following :  "  By 
my  purchase  of  your  half  E.  B.  wharf  and  premises,  this  day  agreed  on  between 
us,  $7,578.68,"  is  a  sufficient  memorandum  within  the  statute  of  frauds,  and 
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parol  evidence  is  admissible  to  fill  ap  the  initials.    Barry  v.  OocmJbe^  1  P.  640 
....  vii.  743. 

B.    OBJECTIONS  TO  TITLB. 

1.  A  contract  to  sell  to  a  third  person  three  years  previous,  which  has 
numifestly  been  abondoned  by  him,  so  that  he  could  not  compel  a  specific  per- 
formance, is  not  a  valid  objection  to  a  title.  GreenUaf  v.  Queen^  1  P.  188 .... 
viL  499. 

2.  Nor  is  a  claim  for  dower,  if  the  parchaser  knew  or  had  the  means  of 
knowing  its  existence,  and  was  aware  he  was  purchasing  of  a  trustee.     Ih. 

3.  Though  a  trustee  to  sell  must,  as  against  his  cettuU  que  truHy  pursue  the 
mode  of  sale  specified  in  the  deed  of  trust,  yet  a  purchaser  cannot  object  to  the 
title  upon  the  ground  of  a  departure  from  that  mode,  if  the  eutuiU  que  trust 
have  sanctioned  it.    lb. 


VEEDICT. 

Issues  ;  Jeofails  ;  Pleadikg,  G. 

1.  Upon  a  special  verdict,  the  court  cannot  intend  any  substantive  fact  not 
found,  though  the  record  contains  sufficient  evidence  to  warrant  the  jury  in 
finding  it ;  and  if  the  verdict  is  so  imperfect  that  the  court  cannot  decide  the 
questions  of  law  on  which  the  opinions  of  the  judges  were  opposed,  the  cause 
must  be  remanded,  and  a  ventre  de  novo  awarded*  Bcamee  v.  Wtttiamif  11  W. 
415 vi.  645. 

2.  A  verdict  conditioned  to  be  for  the  plaintifi^,  or  defendant,  as  the  court 
should  be  of  opinion  for  one  or  the  other  party  upon  the  effect  of  a  certain  deed, 
but  not  identifying  the  deed,  is  insufficient  to  support  a  judgment  M* Arthur 
V.  Porter^  1  P.  626. .  ..vii.  735. 

3.  A  verdict  ^  for  the  defendants,  subject  to  the  opinion  of  the  court  upon 
the  points  reserved,"  does  not  authorize  an  absolute  judgment  for  the  defend* 
ants,  unless  the  points  reserved  and  the  opinion  of  the  court  thereon,  are  stated 
on  the  record.     Smith  v.  Delaware  Int.  Co.  7  C.  434. . .  .iL  605. 

4^  A  verdict  is  bad,  if  it  varies  from  the  issue  in  a  substantial  matter,  or  if 
it  find  only  a  part  of  that  which  is  in  issue ;  and,  though  the  court  may  give 
form  to  a  general  finding,  so  as  to  make  it  harmonize  with  the  issue,  yet,  if  it 
appears  that  the  finding  is  different  from  the  issue,  or  is  confined  to  a  part  only 
of  the  matter  in  issue,  no  judgment  can  be  rendered  upon  the  verdict  Patter^ 
wn  V.  United  StateSy  2  W.  221 . . .  .iv.  88. 

5.  A  verdict,  certain  to  a  common  intent,  is  sufficient  to  sustain  a  judgment. 
Liter  v.  Greeny  2  W.  306 iv.  113. 

6.  A  special  verdict  which  does  not  find  the  facts,  but  only  the  evidence  of 
them,  is  imperfect,  no  judgment  can  be  rendered  thereon,  and  a  venire  de  novo 
must  be  awarded.    Prentice  v.  2km^e  Administratory  8  H.  470. . .  .xvii.  661. 

7.  A  verdict,  on  which  there  was  no  judgment,  is  not  an  estoppel.  JReed  v. 
Proprietors  of  Locks  and  CanalSy  8  H.  274. . .  .xvii.  585. 

8.  A  verdict  in  a  suit  to  try  the  title  to  slaves,  which  merely  finds  **'  for  the 
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plaintiff  $1,200,  the  value  of  the  foar  negroes  in  suit,"  will  not  warrant  m 
judgment     Bennett  v.  BiUterworthy  II  H.  669 . . .  .xviii.  757. 

9.  In  an  action  on  a  promissory  note  and  an  account  stated,  the  general  issue, 
the  statute  of  limitations,  and  payment,  being  pleaded  and  issue  joined,  a  ver- 
dict, '^  we  of  the  jury  find  for  the  defendant  upon  the  issues  joined,  as  to  the 
within  note  of  $456,  and  the  within  account '* — BM,  sufficient  on  error. 
Downey  v.  Hicks^  14  H.  240 . . .  .xz.  156. 

10.  To  a  declaration  in  debt  against  the  sheriff,  averring,  among  other  things, 
that  the  sheriff  suffered  and  permitted  the  debtor  in  execution  to  escape  aad 
go  at  large,  &;c.-,  the  defendant  pleaded  that  he  did  not  owe  the  debt,  &c.  The 
jury  found  that  he  did  owe  the  said  debt,  in  the  declaration  mentioned,  in 
manner  and  form,  &;c  Heldy  that  the  plea  put  in  issue  every  traversable  fact, 
and  the  verdict  must  be  taken  to  find  each  of  them  for  the  plaintiff;  and  that 
it  satisfied  the  requirement  of  the  statute  of  Mississippi,  that,  in  such  an  actioD, 
the  jury  must  find  the  debtor  escaped,  with  the  consent  or  through  the  negli- 
gence of  the  sheriff,  in  order  to  charge  him.  Long  v.  Palmer^  16  P.  65.  • 
xiv.  186. 


VISIT  AND  SEARCH. 
Law  of  Nations,  C.  D. 


VIS  MAJOR. 

EVIBENOS,  B. 

1.  A  question  of  fact  under  the  non-importadon  laws.  Defence  set  op  on 
the  plea  of  distress,  repelled.  Condemnation.  The  .^hbu,  8  W.  892...  .iv. 
286. 

2.  Libel  under  the  non-intercourse  acts.  Alleged  excuse  of  distress  repelled. 
Condemnation  pronounced.     I^e  New  Tork,  8  W.  59 ...  .iv.  164. 

Embasqo,  a.  28,  24. 


VOID  AND  VOIDABLE. 

Deed,  A  12;  Executions,  B.;  Infancy,  4-7;  Judgments,  &c  A.  8, 15;  Jurxs- 

DiOTioN,  H.  L;  Statutes,  C.  12. 


VOLUNTARY  ASSOCIATION. 

Where  the  members  of  an  association  agree  to  vest  the  legal  title  to  their 
property  in  managers  and  trustees,  to  be  held  and  managed  puisoant  to  certain 
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ardcles,  bj  one  of  which  it  is  stipulated  that  each  member  should  have  a  com- 
fortable support  during  his  life,  but  each  renounced  all  individual  ownership  ; 
held^  upon  the  facts  and  agreements  in  the  case,  that  the  heirs  of  a  deceased 
member,  who,  during  his  life,  continued  to  be  a  member  of  the  association,  and 
to  receive  its  benefits,  had  no  title.    Goesde  v.  Bimder,  14  H.  589 . . . .  xx.  357. 


\ 


WAGER  OF  LAW. 

DSBT,  C. 


WAIVER. 

Adbosaltt,  C. a.  2, 5,  b. 4;  Bills,  &c  F.  5,  6. 4;  Ebrob,  F. 

1.  The  omission  of  the  defendant  to  join  in  a  demurrer  to  a  plea,  is  a  waiver 
of  that  plea.    M<n'9eU  v.  HaU,  13  H.  212 .. .  .zix.  464. 

2.  Though  judgment  has  been  rendered  on  a  demurrer,  withdrawing  it,  and 
going  to  issue,  waives  it     United  States  v.  Boyd,  5  H.  29 ... .  xvi.  290. 

3.  K  a  release  of  a  witness  be  given  in  evidence  without  exception  for  want 
of  proof  of  execution,  that  objection  is  waived.    Downey  v.  JEReh,  14  H.  240 

...  .xx.  Id6. 

4.  A  daim  in  reconvention  in  Louisiana,  made  after  an  exception  to  the 
jurisdiction,  and  on  condition  it  be  overruled,  does  not  waive  the  exception. 
Feale  v.  Plnpps,  14  H.  368 xx.  228. 

Appeal,  A.  12,  £.  3,  4;  Ebbor,  F.  16;  GuABAirrEE,  D.  5. 


WARRANT  AND  COMMITMENT. 

Arrest  ;  Habeas  Corpus. 

1.  A  warrant  of  commitment  held  illegal,  because  it  did  not  state  some  good 
cause  certain  supported  bj  oath.    Bx  parte  Burford,  3  C.  448  • . . .  i.  638. 

2.  An  affidavit  made  before  one  magistrate  may  justify  a  commitment  by 
another.    Bx  parte  BoJbnany  Bx  parte  Swartwauty  4  G.  75 .  • .  .ii.  23. 


WARRANTY- 
CovENASTT, B.;  Estoppel, A;  Salb,B. 
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WASTE. 
Unitbd  States,  A  10. 


WAY. 

Dedication. 

1.  Where  the  soil  of  a  way  did  not  pass  as  included  in  the  description  b  j 
metes  and  bounds,  it  was  held  that  it  could  not  pass  under  the  term  appurte- 
nances.    Bbrris  ▼.  JBUiotif  10  P.  25.  • .  .ziL  7. 

2.  A  special  law,  designed  to  protect  the  doings  of  commissioners  in  laying 
out  certain  streets  in  a  town,  was  held  not  to  bar  an  action  by  the  owner  of  the 
soil  upon  a  discontinuance  of  the  way.     Ih, 

S.  In  Massachusetts,  when  land  is  taken  for  a  public  way,  only  an  easement 
is  acquired,  the  soil  and  freehold  remainmg  in  the  private  owner.    Ih, 

4.  The  act  of  Rhode  Island,  which  requires  towns  to  keep  highways,  &c.  in 
repair,  &c.  applies  to  the  sidewalks  of  cities,  and  to  obstructions  occasioned  by 
snow  and  ice  thereon ;  and  it  is  a  question  for  the  jury,  whether,  having  regam 
to  the  amount  and  kind  of  use  of  the  way,  it  was  reasonably  safe  and  conven- 
ient.    City  of  Providence  v.  Olapp^  17  H.  161 . « •  .zxi.  429. 


WILL. 

Conversion. 
A    PROBATE  AND  LETTERS  TESTAMENTARY,  587. 

1.  FOREIGN  WILLS. 

2.  WHEN  NBCE88ABT  AND   HOW  OBTAINED. 

3.  EFFECT   OF. 

4.  JURISDICTION  AS   TO. 

B.  WHEN  WILL  TAKES  EFFECT,  688. 

C.  WHO  MAY  MAKE  A  BEQUEST  OR  DfiVISE,  AND  OF  WHAT,  58« 

D.  CONSTRUCTION,  688. 

1.  AS  TO   QUANTITY  AND   KIND   OF  ESTATE. 

2.  MARSHALLING  ASSETS  AND   CHARGES   ON  LAND. 

8.   EXECUTORY  DEVISES  AND  CONTINGENT  AND   OTHER  RSMAINDBRS 
AND   THE   VESTING   OF  INTERESTS   AND   ESTATES. 

4.  PARTICULAR  WORDB   AND  PHRASES. 

5.  CONDITIONS,  AND   WHETHER  PRECEDENT   OR  SUBSXgUBNT. 

6.  SPECIFIC   DEYISES   AND   BEQUESTS. 

E.  REVOCATION,  692. 
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A.  PROBATE  AND  LETTERS  TESTAMENTARY. 

1.  FOKBIGN  WILLS. 

CoNFLiOT  OF  Laws,  O. 

2.   WHEN  NECESSABT  AND  HOW   OBTAINED. 

1.  The  statute  of  Ohio  allowing  wills,  executed  in  other  States,  to  be  re 
corded,  &c.  there,  cannot  aid  a  will  not  so  recorded,  though  the  record  doefc 
not  show  that  the  copy  of  the  will  was  objected  to  in  the  court  below.    Kerr  v* 
Mofm's  DevUeeSy  9  W.  565 ... .  vi.  187. 

2.  It  is  not  necessary  that  an  executor  of  a  will,  made  in  Virginia,  devising 
to  the  executor  land  in  Kentucky,  should  take  out  letters  testamentary  in  Ken- 
tacky,  to  enable  him  to  maintain  an  ejectment  for  the  land  in  Kentucky.  Doe 
Y.  JkTFarland,  9  C.  151 . . .  .iii.  302. 

8.  Though  the  statute  of  Kentucky  requires  two  subscribing  witnesses  to  a 
wiU  of  lands,  the  evidence  of  one  may  prove  the  wilL  Dams  v.  Maion^  1  P. 
i»08 ...   vii.  679. 

Conflict  of  Laws,  E.  7,  0. 1. 


8.   EFFECT   OF. 

1.  Both  under  the  local  law  of  Louisiana  and  the  chancery  law  as  adminis- 
tered in  the  courts  of  the  United  States,  when  a  will  has  been  admitted  to  pro- 
bate, a  claim  that  it  was  revoked  by  a  subsequent  wiU,  and  that  the  latter  alone 
b  operative,  cannot  be  made,  efiectually,  so  as  to  set  up  a  title  under  the  latter 
will,  save  in  a  court  of  probate.     Gaines  v.  Chew^  2  H.  619 ....  xv.  286. 

2.  Perhaps  under  some  circumstances  equity  may  interpose  to  compel  a 
party  to  allow  the  revocation  of  a  probate  and  the  substitution  of  another  will 
by  the  court  of  probate.     Ih. 

8.  But  in  Louisiana,  in  an  action  to  try  a  title  to  land,  the  probate  of  a  will 
may  be  drawn  in  question  collaterally,  by  an  heir  at  law,  and  if  the  parties  are 
numerous  and  the  controversy  complicated,  and  discovery  is  wanted  and  can 
be  had,  equity  would  give  relief,  especially  in  a  case  of  fraud.     Tb. 

4.  Neither  by  the  law  of  Maryland,  nor  by  that  of  Tennessee,  was  a  probate 
of  a  will  made  evidence  on  the  question  devisavit  vel  nan  ;  and,  therefore,  a 
will  having  been  probated  in  Maryland,  and  offered  in  evidence  in  Tennessee, 
the  question  concerning  full  faith  being  given  to  records,  &c.,  under  the  consti« 
tution,  did  not  arise.    Darhfs  Lessee  v.  Mayer^  10  W.  465 . . . .  vi.  480. 

Registration. 


4.  jurisdiction  a8  to. 
Appeal,  A.  9 ;  Suproy  A.  8. 
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B.    WHEN  WILL  TAKES  EFFECT. 

1.  Under  the  statute  of  ViTginia,  respecting  wills,  it  is  necessary  (in  order 
that  lands  acquired  after  the  date  of  the  will  maj  pass  bj  the  will)  that  the 
intention  of  the  testator  should  clearly  appear  upon  the  &ce  of  the  wiH 
to  that  effect.     Smith  v.  Edrington,  8  C.  66 . . . .  iiL  27. 

2.  The  statute  of  Maryland,  passed  in  1850,  concerning  the  effect  of  wills 
upon  after-acquired  lands,  did  not  apply  to  a  will  executed  before  the  first  day 
of  June,  1850,  the  testator  having  survived  until  after  that  day.  OarroU  ▼• 
OarroW9  Lessee,  16  H.  275 xxi.  128. 

C.    WHO  MAT  MAKE  A  BEQUEST  OR  DEVISE,  AND  OF  WHAT. 

1.  By  the  law  of  New  York,  a  right  of  entry  is  devisable,  and  also  passes 
to  trustees  of  an  absconding  debtor  for  the  benefit  of  his  creditors.  But  there 
is  a  resulting  trust  in  favor  of  the  debtor,  when  his  debts  are  all  paid.  JBuj^ 
V.  Trustees  of  the  Sailor's  Snug  Harbor,  3  P.  99 ... .  viii.  305. 

2.  A  possession  of  land  taken  and  held  under  an  execution,  not  against  the 
lawful  owner,  does  not  prevent  him  from  devising  the  land  under  the  law  of 
New  York.     Waring  v.  JacksM,  1  P.  570 ....  viL  702. 

D.    CONSTRUCTION. 

1«  AS  TO   QUANTITT  AND   KIND   OF  ESTATE. 

1.  A  devise  of  ''  all  the  estate  called  M.,  lying  in  H.  county,  containing  by 
estimation  2,585  acres,  also  one  other  tract  called  H.  P.,  containing  by  estima- 
tion, &c.,  also  one  other  tract,  containing,  &c.,  called  P.  F.,"  carries  a  fee  in 
the  first-mentioned  lands,  without  words  of  limitation.     Lamberts  Lessee  ▼ 
Paine,  3  C.  97 i.  585. 

2.  Where  there  are  no  words  of  limitation  to  a  devise,  it  passes  only  an 
estate  for  life,  unless  a  plain  intention  to  give  a  larger  estate  is  manifested. 
Wright  v.  Denn,  10  W.  204 vi.  882.* 

3.  The  introductory  clause,  declaring  an  intention  to  dispose  of  all  the  tes- 
tator's property,  does  not  per  se  enlarge  a  devise ;  it  may  assist  in  ascertaining 
tlie  intention.     Ih. 

4.  If  a  charge  be  merely  on  the  land  devised,  it  does  not  imply  the  devisp 
of  a  fee.    Ih. 

5.  '*  All  the  rest  of  my  lands  "  do  not,  of  themselves,  import  a  devise  of  the 
fee ;  unless  aided  by  the  context,  the  devisee,  whether  specific  or  residuary, 
will  take  only  a  life-estate.     lb, 

6.  The  words,  "  all  the  rest  of  my  lands  and  tenements,  in  possession,  re- 
version, and  remainder,"  were  held  in  this  will  not  to  be  capable  of  any  defi- 
nite legal  signification  in  reference  to  the  quantity  of  the  estate  devised.     i&. 

7.  The  condition,  ^  provided  she  has  no  lawful  issue,"  annexed  to  a  devise 
to  the  testator's  widow,  does  not  give  a  fee*    lb. 

8.  A  devise  of  ^  all  my  lands,  freely  to  be  possessed  and  enjoyed,"  does  not, 
onaided,  carry  a  fee.     lb. 
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9.  A  devise  to  E.  M.  during  his  nataral  life,  and  in  case  he  should  have 
heirfl  lawfully  begotten  of  him,  then  to  him,  his  heirs  and  assigns  ;  but  if  he 
should  die  without  such  an  heir,  the  land  to  be  sold,  &c.,  gives  to  E.  M.  onlj 
an  estate  for  life,  to  be  enlarged  into  a  fee  on  the  happening  of  the  contin- 
gency, according  to  the  laws  of  Maryland.  Shriver's  Lessee  v.  LynUy  2  H.  43 
...  .xv.  25. 

Charity,  A.  4 ;  Eyidsncb,  F.  18. 

2.    MARSHALLING  ASSETS   AND    CHARGES   ON    LAND. 

t 

1.  Though  a  will  charging  debts  on  the  testator^s  ^  estate  "  may  subject  his 
lands  to  their  payment,  yet,  if  the  context  shows  the  testator  referred  only  to 
his  personalty  by  the  word  estate,  the  lands  are  not  charged.  Archer  y. 
Denecde,  1  P.  585 vii.  711. 

2.  Li  Maryland,  a  testator  may  charge  his  real  estate  with  the  payment  of 
his  debts,  to  make  the  manumission  of  his  slaves  effective,  without  prejudice 
to  his  creditors,  and  the  words,  "  and  after  my  debts  and  funeral  charges  are 
paid,  I  devise  as  follows,"  amount  to  such  a  charge.  Fenwick  v.  Chapmar^ 
9  P.  461 . . . .  xi.  428. 

3.  A  disposition  by  a  testator  of  his  personal  property  to  purposes  other 
than  the  payment  of  his  debts,  with  the  assent  of  his  creditors,  operates  to 
create  a  charge  of  his  debts  on  his  real  estate,  though  no  such  charge  is  made 
in  words  by  the  will ;  and  the  executor  may  be  compelled  by  the  creditors  to 
execute  the  trust  Bank  of  the  United  States  v,  Beverly,  1  H.  134....xiv. 
633. 

4.  Whether  a  legacy  is  chargeable  on  real  estate  depends  on  the  will  of  the 
testator,  and  if  he  has  blended  his  realty  and  personalty  into  one  fund,  for  this 
purpose,  it  is  not  necessary  first  to  exhaust '  the  personalty  before  resorting  to 
the  realty.    Lenns  v.  BarUnff,  16  H.  1 . . .  .xxi.  1. 

5.  A  devise  of  a  tract  of  land  to  A,  ^  he  paying  all  my  debts,**  charges  the 
debts  on  the  land,  and  gives  the  other  devisees  and  legatees  a  right  to  maintain 
a  bill  to  have  the  debts  paid  thereout  The  creditors  need  not  be  made  parties. 
Potter  V.  Gardner.  12  W.  498 vii.  811. 

6.  A  purchaser  from  the  devisee  may  be  charged  for  the  purchase-money 
remaining  in  his  hands,  and  for  what  he  has  aided  the  devisee  in  misapplying. 
Ih. 

3.   EXECUTORY    OEYISES    AND   CONTINGENT   AND   OTHER    RE1CAINDER8,   AND 

THE  TESTING  OV  INTERESTS  AND   ESTATES. 

1.  A  testator  devised  to  the  chancellor  of  the  State  of  New  Tork,  the 
mayor  and  recorder  of  the  city  of  New  York,  and  several  other  persons,  by 
their  official  description  only,  and  their  respective  successors  in  office,  in  trust 
to  boild,  &c.  a  hospital,  adding,  if  this  cannot  legally  be  done  by  them  without 
an  act  of  the  legislature,  they  should  apply  for  an  act  of  incorporation,  and 
that  at  all  events  his  estate  should  be  held,  if  by  an  heir,  charged  with  the 
said  trusts.  Beld,  1.  That  the  devise  might  be  construed  to  vest  the  fee  in 
the  individual  persons  holding  those  offices.  Jbifflis  v.  Trustees  of  the  Sailor*s 
Snug  Harbor,  3  P.  99 viii.  305. 
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2.  Bat  if  not^  it  was  a  good  executory  devise  in  fiOuro  to  the  corporation, 
when  it  came  into  existence.    lb, 

3.  That  in  the  hands  of  the  heir,  the  lands  were  charged  hy  the  will  with 
the  trusts.     Ih, 

4.  A  devise  to  A.  '*  should  he  become  a  citizen  of  the  United  States,  or  be 
otherwise  qualified  to  hold  real  estate  before  his  death,"  is  a  good  executory 
devise,  depending  on  a  contingency  not  too  remote.  Beard  v.  Rowctn,  9  P. 
301 xi.  367. 

5.  A  devise  to  A  in  fee,  and  if  he  shall  die  under  the  age  of  twentj-one 
years,  and  without  issue,  then  to  B  in  fee,  is  a  good  executory  devise  ;  and  if 
B  die  before  the  contingency  happen,  it  devolves  upon  his  heir,  and  so  from 
heir  to  heir  until  the  contingency  happen,  when  it  vests  absolutely  in  him  only 
who  can  then  make  himself  heir  to  B  the  executory  devisee.  And  althou^ 
A  be  the  heir  at  law  of  B,  yet  the  executory  devise  thus  devolving  on  him,  is 
not  merged  in  the  precedent  estate,  but  on  the  death  of  A  devolves  to  the  next 
heir  of  B.     Bcam%t£s  Lessee  v.  Oaseyy  7  C.  456. . .  .ii.  618. 

6.  Construction  of  a  will ;  legacy  vested  and  payable  from  a  specific  fund. 
Pray  V.  Belt,  1  P.  670 vii.  760. 

7.  Under  a  devise  to  two  sons  in  fee,  with  a  clause  that  if  either  die  without 
issue,  the  survivor  should  take  his  part,  and  if  both  die  without  issue,  then 
over — Held,  that,  under  the  law  of  New  York,  nothing  passed  by  thi«»  last 
limitation  over.     Waning  v.  Jackson,  1  P.  570 ... .  vii.  702. 

8.  In  New  York,  a  devise  over  to  a  survivor  on  failure  of  issue  is  deemed 
to  be  on  a  definite  and  not  an  indefinite  failure  of  issue,  and  so  is  good  by  way 
of  executory  devise,  and  does  not  create  an  estate  tail  by  implication,  but  a 
fee-simple,  defeasible  by  death  without  issue  in  the  lifetime  of  the  survivor. 
Jackson  v.  Chew,  12  W.  153 . . .  .vii.  94. 

9.  An  absolute  bequest  of  certain  slaves  to  P.  H.  is  qualified  by  a  subse- 
quent limitation  over,  that  if  either  of  the  testator^s. grandchildren,  P.  H.  or  J. 
D.  A.,  should  die  without  a  lawful  heir  of  their  bodies,  that  the  other  should 
heir  its  estate,  which  converted  the  previous  estate  into  an  estate  tail ;  and 
there  being  no  words  in  the  will  which  restrained  the  dying  without  issue  to 
the  time  of  the  death  of  the  legatee,  the  limitation  over  was  held  to  be  on  a 
contingency  too  remote*     WtUiamson  v.  Daniel,  12  W.  568. . .  .vii.  362. 

10.  Bequest  to  the  testator's  wife  of  aU  his  personal  estate,  ^  to  and  for  her 
own  use,  benefit,  and  disposal,  absolutely ;  the  remainder  of  the  said  estate,  after 
her  decease,  to  be  for  the  use  of  the  said  Jesse  Groodwin,"  the  son  of  the  tes- 
tator— Held,  the  bequest  to  the  son  cut  down  the  interest  of  the  wife  to  a  life- 
estate,  and  the  son  took  a  vested  remainder.     Smith  v.  Bed,  6  P.  68 ....  x.  29. 

11.  A  devise  to  trustees  and  their  heirs,  to  and  for  certain  uses  and  in  trust 
to  preserve  contingent  remainders,  gives  legal  estates  to  the  cestms  que  use, 
unless  the  performance  of  some  duty  by  the  trustees  requires  them  to  retain  the 
legal  estate.     Webster  v.  Cooper,  14  H.  488 . . .  .xx.  296. 

12.  A  devise  to  A  for  life,  remamder  to  her  sons,  as  tenants  in  common,  and 
to  the  heirs  of  their  bodies,  does  not  give  an  estate  tail  to  A  under  the  rule  in 
Shelly's  case ;  for  the  two  sons  cannot  take  an  estate  tail  by  descent  from  their 
mother,  and  must  take  as  purchasers,  if  at  alL     Uk 
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4.  PABTIGULAB  WORDS  AND  PHSA8B8. 

1.  A  testator,  after  having  made  provision  for  his  wife  and  sons,  and  directed 
his  executors  to  lay  off  a  portion  of  his  lands  into  lots  for  the  site  of  a  town, 
declares :  ^  I  wish  my  executors  to  rememher  that  the  town  lots  now  laid  off, 
and  hereafter  to  be  laid  off,  on  the  aforementioned  two  hundred  acres  of  land, 
should  be  sold  to  pay  my  just  debts,  or  other  engagements,  in  preference  to  any 
other  of  my  property,  for  the  use  and  benefit  of  all  my  heirs.**  The  words  '*  for 
the  use,"  &c.  appeared  to  have  been  interlined.  JETeld,  that  sales  were  directed 
of  all  the  lots,  and  not  merely  of  enough  to  pay  debts.  Lane  v.  Vtck,  8  H.  464 
•  ••  .XV.  514. 

2.  A  declaration  in  a  will  that  the  testator  is  about  to  go  on  a  journey,  and 
therefore  thinks  it  advisable  to  make  a  will,  is  only  an  assignment  of  a  reason 
for  then  making  the  will,  and  does  not  render  the  will  conditional.  Tarver  v. 
Tarver,  9  P.  174 xi.  828. 

8.  A  bequest  ^  of  all  my  effects "  may  be  so  controlled  by  the  associated 
words,  the  contents  of  the  will,  and  the  surrounding  circumstances,  as  not  to 
have  their  full  natural  effect    Minis  v.  Smith,  14  H.  400 ....  xx.  251. 

4.  The  words  ^  residuary  legatee  "  may  carry  the  real  estate,  where  such  can 
be  made  out,  from  other  parts  of  the  wiU,  to  have  been  the  testator's  intention. 
BurtoeU  v.  MandeviUe^s  Executor,  2  H.  560 xv.  208. 

5.  Bequest  to  a  daughter,  to  h&  delivered  to  her  when  she  arrives  at  the  age 
of  eighteen  years ;  but  if  she  should  die  under  that  age,  leaving  no  heir  of  her 
body,  then  over ;  she  married  at  the  age  of  sixteen.  ITeld,  that  the  husband 
could  take  nothing  by  his  marital  right  till  the  wife  arrived  at  the  age  of 
eighteen.    Price  v.  SenimiSy  8  H.  624. . .  .xv.  569. 

6.  J.  B.  devises  all  his  real  estate  to  the  testator's  son,  J.  B.,  jun.,  and  his 
heirs  lawfully  begotten ;  and  in  case  of  his  death  without  such  issue,  he  orders 
A.  Y.,  his  executors  and  administrators,  to  sell  the  real  estate  within  two  years 
afler  the  son's  death ;  and  he  bequeathes  the  proceeds  thereof  to  his  brothers 
and  sisters,  by  name,  and  their  heirs  forever,  or  such  of  them  as  shall  be  living 
at  the  death  of  the  son,  to  be  divided  between  them  in  equals  proportions,  share 
and  share  alike.  All  the  brothers  and  sisters  die,  leaving  issue.  Then  A.  Y. 
dies,  and  afterwards  J.  B.,  jun.,  the  son,  dies  without  issue.  Heirs  is  a  word  of 
limitation ;  and  none  of  the  testator's  brothers  and  sisters  being  alive  at  the 
death  of  J.  B.,  jun.,  the  devise  to  them  failed  to  take  effect  Daly  v.  James,  8 
W.  495.... V.  494. 

7.  Devise  of  the  testator^s  estate:  ''One  fourth  part  to  be  given  to  the 
families  of  G.  Holloway,  W.  B.  Blackboum,  and  A.  Bartlett,  to  those  of  their 
children  that  my  wife  shall  think  proper,  but  in  a  greater  proportion  to  F.  P. 
Holloway  than  to  any  other  of  G.  HoUoway's  children ;  to  £.  P.  Bartlett  in  a 
greater  proportion  than  any  of  A.  Bartlett's  children.  The  balance  to  be  given 
to  the  families  of  C.  and  J.  T.  Griffin's  children,  in  equal  proportion."  Held, 
that  the  children  of  C.  and  J.  T.  Griffin  took  per  stirpes,  and  not  per  ccqnta,  and 
that  the  property  devised  to  them  was  to  be  divided  into  two  equal  parts,  one 
mmety  to  be  assigned  to  each  &mily.  Walker  v.  Griffin^s  Heirs,  1 1  W.  875 
. . . .  vi.  629. 
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5.   CONDITIONS,  AND    WHETHSB  PBEOBDBNT  OB   BUBSEQITENT. 

1.  Devise  to  two  grandchildren  of  the  testator,  provided,  that  if  bodi  shall 
die  under  age  and  without  lawful  issue,  then  over.  Mddy  that,  as  the  devisees 
lived  to  |)e  of  full  age,  the  devise  over  never  took  effect  Doe  v.  Watsouj  8  H. 
263 xviL  581. 

2.  A  devise  of  an  estate  tail  upon  the  conditions  that  the  devisee  would  take 
the  name  of  the  devisor,  and  also  take  an  oath,  &c^  were  held,  upon  the  par^ 
ticular  provisions  of  the  will,  to  be  conditions  subsequent.  Tojflor  v.  Matofij  9  W. 
825 vL73. 

8.  A  testator  devised  as  follows :  ^  In  case  of  having  no  children,  I  then  leave 
and  bequeathe  all  my  real  estate,  at  the  death  of  mj  wife,  to  WiUiam  Ejng  son 
of  brother  James  Eling,  on  condition  of  his  manying  a  daughter  of  William 
Trigg,  and  my  niece  Rachel,  his  wife,  late  Rachel  Finlay,  in  trust  fer  the  eldest 
son  or  issue  of  said  marriage ;  and  in  case  such  marriage  should  not  take  place, 
I  leave  and  bequeathe  said  estate  to  any  child,  giving  preference  to  age,  of 
WiUiam  and  Rachel  Trigg,  that  will  many  a  child  of  my  brother  James  King's, 
or  of  sister  Elizabeth's  wife  of  John  MitcheU,  and  to  their  issue."  HeM,  1. 
That  the  condition  on  which  the  testator  devised  to  William  Elog  was  a  con- 
dition subsequent     Fitdey  v.  Kin^s  Lesseej  8  P.  846 ....  viiL  488. 

4.  That  the  lands  not  devised  to  the  wife  of  tlie  testator  vested  in  poeaeflskm 
on  his  death.     lb,  * 

5.  That  in  an  action  at  law  the  question  could  not  be  determined  npon  what 
trust,  if  any,  William  King  took.     lb* 

6.   SPECIFIC   DEYISEB   AND   BEQUESTS. 

1.  A  specific  devise  to  a  wife  of  one  third  part  of  the  testator's  real  estate  fixr 
life,  remainder  to  his  son,  followed  by  specific  devises  to  the  son  and  to  other 
persons,  is  not  to  be  satisfied  out  of  that  devised  to  the  son,  to  the  exclusion  of 
that  devised  to  others.     Walker  v.  Parker.  18  P.  166 .. .  .xiii.  108. 

2.  A  devise  of  ^  the  balance  of  my  real  estate,  believed  to  be  and  consist  in 
lots  numbered  six,^  &c.,  (describing  them,)  is  a  specific  devise.     lb. 

8.  A  direction  in  a  will,  that  if  the  estate  shall  not  be  sufficient  to  pay  oertain 
specific  legacies  and  annuities  they  shall  not  abate  in  proportion,  but  the 
deficiency  shall  be  deducted  from  a  certain  legacy  given  to  the  residuary  devisee 
and  legatee,  applies  to  deficiencies  arising  from  losses  after  the  death  of  the 
testator.     Sibhf  v.  Toung,  8  C.  250 i.  571. 

E.    REVOCATION. 

1.  A  contract  by  a  testator,  after  making  his  will,  to  lease  land  for  ninety-nine 
years,  reserving  a  ground  rent,  with  the  right  to  the  lessee  to  extinguish  the  re> 
version  by  payment  of  a  fixed  sum,  works  such  a  change  of  interest  as  revokes^ 
(he  devise.    Bosley  v.  Bode^e  Bxecuirix,  14  H.  890 . . .  .xx.  246. 

2.  Whether  a  residuary  clause  passes  land  the  specific  devise  whereof  was 
revoked  by  a  change  of  interest  by  act  of  the  testator  after  the  date  of  his  wiQ 
is  a  question  of  intent,  to  be  decided,  in  each  case,  upon  its  own  circumstances- 
lb. 
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WITNESS. 

EVIDENOB,  L 


WRIT  OP  ERROR. 

Error  ;  Excsptioms  ;  Juribdiction,  A.  b.  c.  S  ;  Pr  ioticb,  L  K 


WRIT  OF  RIGHT. 

1.  Several  tenants,  claiming  distinct  parcels  of  land,  by  different  titles,  cannot 
be  joined  in  a  writ  of  right.     Green  y.  Liter,  8  C.  229 . . .  .iii.  104. 

2.  Under  the  act  of  Virginia,  reforming  proceedings  on  writs  of  right,  no 
common-law  plea  in  abatement  is  abolished,  nor  is  the  tenant  precluded  from 
pleading  specially  in  bar.     Ih. 

3.  A  seisin  in  deed,  in.  contradistinction  to  a  seisin  in  law,  is  necessary  to 
maintain  a  writ  of  right ;  but  such  a  seisin  may  exist,  in  intendment  of  law, 
without  an  actual  entry,  on  taking  esplees.    Ih. 

4.  A  better  outstanding  title  in  a  third  person,  is  not  a  defence  in  a  writ  of 
right     lb. 

5.  Joining  the  mise  in  a  writ  of  right,  is  an  admission  that  the  defendants  are, 
jointly,  tenants  of  the  whole  freehold.     Ih. 

6.  A  writ  of  right  brings  into  comparison  the  titles  of  the  parties  to  the  writ ; 
the  question  is,  which  of  those  two  parties  has  the  better  right  to  the  land. 
Green  v.  WatkinSj  7  W.  27 v.  205. 

7.  Though  a  mere  outstanding  title  in  a  third  person,  consistent  with  all  the 
facts  necessary  to  constitute  the  demandant's  case,  cannot  be  shown  to  defeat  his 
action,  yet  if  the  existence  of  that  title  is  inconsistent  with  any  fact  necessary 
to  be  proved  by  the  demandant  to  maintain  his  title,  as  against  the  tenant,  it 
may  be  shown  by  him.     Ib» 

8.  Thus,  as  seisin  in  fact  by  the  demandant  is  essential,  if  he  relics  merely  on 
a  patent  to  prove  such  seisin,  it  may  be  disproved  by  showing  an  earlier  patent 
to  a  third  person,     lb, 

9.  Green  v.  Liter,  8  C.  299,  explained,     lb. 

10.  In  a  writ  of  right,  brought  under  the  statute  of  Kentucky,  where  the 
demandant  described  his  lands  by  metes  and  bounds,  and  counted  agunst  the 
tenants  jointly ;  it  was  held  that  it  was  matter  pleadable  in  abatement  only  that 
the  tenants  held  severally,  and  that,  by  pleading  in  bar,  they  admitted  their  joint 
seisin,  and  lost  the  opportunity  of  pleading  a  several  tenancy.  Liter  v.  Green, 
2  W.  306 iv.  113. 

11.  The  tenants  could  not,  in  this  case,  severally  plead,  in  addition  to  the 
mise,  or  general  issue,  that  neither  the  plaintiff,  nor  his  ancestor,  nor  any  other 
onder  or  from  whom  h^  derived  his  title  to  the  demanded  premises,  were  ever 

50* 
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actually  seised  or  possessed  thereof  or  of  any  part  thereof;  because  it  amounted 
to  the  general  issue.    lh» 

12.  A  joint  judgment  against  the  tenants  for  the  costs,  as  well  as  the  land, 
was  correct     Ih, 

13.  Under  a  writ  of  right,  the  tenant  may  show  title  in  a  stranger.  JhgUs  v. 
IVtistees  of  the  Sailor^s  Smig  SdrboTy  3  P.  99 . . .  .viiL  305. 

14.  The  demandant  in  a  writ  of  right  may  recover  an  undivided  part  of  the 
land,  though  he  has  demanded  the  whole  in  his  count    Ih. 

15.  The  revised  statutes  of  Massachusetts,  which  abolished  writs  of  right, 
did  not  prevent  such  writs  firom  being  brought  in  the  circuit  court  of  the  United 
States,  if  the  seisin  of  the  demandant  was  within  the  limitation  of  time  allowed 
by  the  laws  of  that  State  for  the  recovery  of  land.  Bomer  v.  Bratan^  16  H. 
854 zxL  182. 

Brbob,  L  28* 
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PRACTICAL    DIRECTIONS    FOR    SUING    OUT    AND    PROSE 
CUTING  WRITS  OF  ERROR  AND  APPEALS  TO  THE    SU- 
PREME   COURT  OF  THE  UNITED   STATES. 

L   Writs  of  .Error  to  State  Courts. 

The  cases,  in  which  such  writs  may  be  used,  are  descnbed  in  the  25th 
section  of  the  judiciary  act  of  September  24,  1789,  (1  Stats,  at  Large,  85.) 
Each  particular  contained  in  this  section,  has  been  the  subject  of  elaborate  and 
repeated  examinations  in  the  numerous  decisions  made  thereon.  They  will  be 
found  digested  in  this  work  under  the  title,  Jurisdiction,  A.  c.  Such  a  writ  of 
error  may  be  sued  out,  either  from  the  supreme  court  of  the  United  States, 
or  from  a  circuit  court  of  the  United  States,  by  virtue  of  the  9th  section  of 
the  act  of  May  8,  1792,  (1  Stats,  at  Large,  278.)  Under  the  authority  of  this 
law,  the  form  of  a  writ  of  error  was  devised  by  the  judges  of  the  supreme 
court  of  the  United  States,  and  transmitted  to  the  clerks  of  the  circuit  courts  ; 
and  it  may  issue  from  the  office  of  a  clerk  of  a  circuit  court  of  the  United 
States,  as  well  to  remove  records  of  state  courtSi  as  of  courts  of  the  United 
States.     (Buel  v.  Fan  Mss,  8  W.  312,  v.  428.) 

The  writ  is  in  the  form  following : — 

United  States  of  Amebioa,  ss: 
The  President  of  the  United  States j    To  the  BonoraUe  the  Grbbtikg  : 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the  judg- 
ment of  a  plea  which  is  in  the  said  before  you,  or  some  of  you,  being  the 
highest  court  of  law  or  equity  of  the  said  State  in  which  a  decision  could  be 
had  in  the  said  suit  between  wherein  was  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exercised  under,  the  United  States,  and 
the  decision  was  against  their  validity ;  or  wherein  was  drawn  in  question  the 
validity  of  a  statute  o^  or  an  authority  exercised  under,  said  State,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  was  in  &vor  of  such  their  validity ;  or  wherein 
was  drawn  in  question  the  constraction  of  a  clause  of  the  constitution,  or  of  a 
treaty,  or  statute  of,  or  commission  held  under,  the  United  States,  and  the  de- 
cision was  against  the  title,  rights  privilege,  or  exemption,  specially  set  up  or 
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claimed  under  such  daiiBe  of  the  eaid  constitation,  treatj,  statote,  or  oommis- 
sion,  a  manifest  error  hath  happened,  to  the  great  damage  of  the  said  as 

hj  complaint  appears.    We  being  willing  that  error,  if  any  hath  been, 

should  be  dulj  corrected,  and  fall  and  speedy  jpstice  done  to  the  parties  afore- 
said in  this  behalf,  do  command  you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to  the  supreme  court  of  the 
United  States,  together  with  this  wri^  so  that  you  have  the  same  at  Washing- 
ton, on  the  Monday  of  next,  in  the  said  supreme  court  to  be  then 
and  there  held,  that  the  record  and  proceedings  aforesaid  b^ing  inspected,  the 
said  supreme  court  may  cause  Luther  to  be  done  therein  to  correct  that  error, 
what  of  right,  and  according  to  the  laws  and  custom  of  the  United  States,  should 
be  done. 
Witness,  the  Honorable  chief  justice  of  the  said  supreme  court,  the 
of            in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

derk  of  the  supreme  court  of  the  United  States, 
«  or 

derk  of  the  circuit  court  of  the  United  States,  as 

the  case  may  be. 
Allowed  by 

The  allowance  of  the  writ  may  be  made,  and  the  dtation  signed  by  the  chief 
justice,  or  judge,  or  chancellor  of  the  court  rendering,  or  passing  the  judgment 
or  decree  complained  of,  or  by  a  justice  of  the  supreme  court  of  the  United 
States. 

To  obtain  the  allowance  of  the  writ  and  the  signature  of  the  citation,  a  peti- 
tion should  be  drawn  up,  signed  by  the  party  or  his  attorney  and  addressed  to 
the  judge  applied  to,  showing  that  a  case  exists  for  such  a  writ.  This  petitior 
should  describe  the  suit  in  the  state  court,  show  that  the  judgment  or  decree 
was  rendered  by  the  highest  court  in  which  a  decision  could  be  had,  that  the 
judgment  or  decree  is  final,  in  contradistiiiction  to  interlocutory,  that  there  was 
drawn  in  question  some  one  or  more  of  the  matters  described  in  the  25th  sec- 
tion of  the  judidary  act,  that  the  decision  of  such  highest  court  was  adverse  to 
the  right,  title,  or  exemption  thus  claimed  by  the  petitioner,  and  that  it  so 
appears  of  record. 

If  the  petitioner  desires  to  have  the  writ  of  error  operate  as  a  ntpertedea^ 
and  stay  the  execution  of  the  judgment  or  decree,  he  must  lodge  a  copy  of  the 
writ  for  the  adverse  party,  in  the  clerk's  office  where  the  record  remains,  withiu 
ten  days,  Sundays  excluded,  after  the  entry  of  the  judgment  or  decree.  Ht- 
must  consequently  apply  for,  and  obtain  the  allowance  of  the  writ  within  ten 
days  ;  and  as  the  judge,  when  the  writ  is  applied  for,  and  the  citation  signed 
within  ten  days,  is  required  by  law  to  take  suffident  security  that  the  plaintiff 
shall  prosecute  his  writ  to  effect  and  answer  all  damages  and  costs,  the  petitioner 
must  be  prepared,  on  the  presentation  of  his  petition,  to  give  security  accord- 
ingly. This  is  given  by  a  bond  with  surety  or  sureties,  in  a  suffident  amount 
to  cover  the  entire  amount  of  damages,  interest,  and  costs  involved  in  the  writ 
of  error,  and  the  judge  who  signs  the  dtation  passes  on  the  sufficiency  of  the 
security. 
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The  form  of  the  bond  is  as  follows : — 

Know  all  men  by  these  presents,  that  we,  are  held  and  firmly  bound 

unta  in  the  full  and  just  sum  of  to  be  paid  to  the  said  cer- 

tain attorney,  executors,  administrators,  or  assigns ;  to  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents.     Sealed  with  our  seals,  and  dated  this 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas  lately  at  a  in  a  suit  depending  in  said  court,  between 

^  as  rendered  against  the  said  and  the  said  having  obtained  € 

and  iileC  a  copy  thereof  in  the  clerk's  office  of  the  said  court  to  reverse  the 

in  tue  aforesaid  suit,  and  a  citation  directed  to  the  said  citing  and 

admonishing  to  be  and  appear  at  a  supreme  court  of  the  United  States,  to  be 
holden  at  Washington,  the  Monday  of  next. 

Now  the  condition  of  the  above  obligation  is  such,  that  if  the  said  shall 

prosecute  to  effect,  and  answer  all  damages  and  costs  if  fail  to 

make  plea  good,  then  the  above  obligation  to  be  void,  else  to  remain  in 

full  force  and  virtue.  • 

Sealed  and  delivered   ">  [seal.] 

in  presence  of  )  [seal.] 

Approved  by  [seal.] 

If  the  writ  of  error  be  not  sued  out  within  ten  days,  and  consequently  can 
not  operate  as  a  supersedeas  of  the  execution,  only  security  for  the  costs  upon 
the  writ  of  error  need  be  given. 

The  forms  of  a  citation  and  service  are  as  follows  : — 

The  United  States  of  America, 

Greeting  : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  supreme  court 
of  the  United  States,  to  be  holden  at  Washington  on  the  Monday  of 

next,  pursuant  to  a  writ  of  error,  filed  in  the  clerk's  office  of  the  wherein 

plaintiff  in  error,  and  you  are  defendant  in  error,  to  show  cause,  if  any 
there  be,  why  rendered  against  the  said  plaintiff  in  error,  as  in  the  said 

writ  of  error  mentioned,  should  not  be  corrected,  and  why  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  of  the  this  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

On  this  day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and  personally  appeared  before  me,  the   subscriber, 

and  makes  oath  that  he  delivered  a  true  copy  of  the  within  citation  to 

The  adverse  party  must  have  at  least  thirty  days'  notice  by  service  of  the 
citation.  But  this  does  not  prevent  a  writ  of  error  from  issuing  within  thirty 
days  of  the  term  at  which  it  is  made  returnable.  It  should  be  tested  on  the 
first  day  of  the  term  next  preceding  the  return  term.  But  the  adverse  party 
is  not  l)ound  to  enter  his  appearance  until  the  expiration  of  thirty  days  from 
the  service  of  the  citation.     (Rule  16,  February  7,  1803,  Welsh  v.  Mandeville, 
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■  Cranch,  321,  ii.  281.)  Conseqaentlj,  the  citation  may  be  made  retainable  in 
3rin,  if  necessary,  and  on  such  a  day  of  the  term  as  will  enable  the  plaintiff  in 
rror  to  have  it  served  on  the  adverse  party  thirty  days  before  its  return  day. 
f  this  can  be  done  thirty  days  before  the  first  day  of  the  next  term,  it  should  be 
iiade  returnable  on  that  day.     It  should  bear  date  on  the  day  when  it  is  signed. 

The  plaintiff  in  error  should  deposit  in  the  office  of  the  court  where  the 
-(^L'ord  of  the  judgment  or  decree  remains,  the  ori^al  writ  of  error,  the  cita- 
iun,  with  its  service  indorsed  thereon,  and  the  bond,  together  with  a  copy  of 
;ach.  The  derk  of  the  court  to  which  the  writ  of  error  is  directed,  makes  his 
return  by  transmitting  a  true  copy  of  the  record  without  references  olrufidlB, 
md  of  all  the  papers,  exhibits,  depositions,  and  other  proceedings,  authenticated 
oy  the  seal  of  the  court  and  the  signature  of  the  derk.  The  original  writ  of 
irror,  the  citation,  with  its  service  indorsed  thereon,  and  a  copy  of  the  bond 
ire  appended  to  the  return.  A  copy  of  the  writ  of  error,  of  the  citation,  and 
:he  original  bond  remain  in  the  office  of  the  clerk  making  the  return. 

The  entry  of  the  writ  in  the  supreme  court  and  the  proceedings  thereon. 
u%  the  same  as  in  writs  of  error  and  appeals  from  the  circuit  courts  of  the 
United  States,  and  reference  may  be  had  to  the  directions  hereafter  given,  as  to 
Uiose  proceedings. 


n.    WRITS  OF  ERROR  TO  AND  APPEALS  FROM  THE   CIR 
CUIT  COURTS  OF  THE  UNITED  STATES. 

L     WriU  of  Error, 

The  writ  issues  either  from  the  office  of  the  derk  of  the  supreme  court  of 
the  United  States,  or  from  the  office  of  a  derk  of  a  circuit  court  of  the  United 
States. 

It  must  be  allowed  and  the  dtation  signed  by  a  justice  of  the  supreme  court, 
or  a  judge  of  the  circuit  court.  The  diatrict  judges  being  judges  of  the  circuit 
court,  are  competent  to  allow  writs  of  error  and  sign  dtations. 

No  petition  setting  forth  a  cause  for  the  writ  is  ordinarily  required,  though 
the  judge  applied  to  must  be  satisfied  that  a  writ  of  error  should  be  allowed. 
In  practice,  his  personal  knowledge  of  the  case  is,  ordinarily,  suffident. 

The  same  rules  respecting  the  time  within  which  a  copy  of  the  writ  must  be 
filed  in  the  clerk's  office  where  the  record  is,  to  operate  as  a  supersede<xsy  and 
the  taking  of  a  bond  for  the  damages  and  costs,  or  for  the  costs  only,  in  case 
the  writ  does  not  operate  as  a  supersedeas,  and  the  filing  of  the  originals  and 
copies  in  the  clerk's  office,  and  the  service  of  the  citation,  and  the  teste  and 
return  days  of  the  writ  of  error,  and  the  date  and  return  day  of  the  dtation. 
and  the  form  of  the  citation,  and  the  mode  of  making  return  of  the  writ  of 
error,  which  are  applicable  to  writs  of  error  to  state  courts^  are  also  applicable 
to  writs  of  error  to  circuit  courts.  The  acts  of  congress  have  piade  the  former, 
in  these  particulars,  identical  with  the  latter. 

The*fbrm  of  a  writ  of  error  to  circuit  courts  is  as  follows  :— 
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United  States  of  Amebioa,  ss; 

The  President  of  the  United  States^  To  the  HonorcMe  the  Judge    of  the 
(hurt  of  the  United  States  for  the  District  of  Greeting  : 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the  judg- 
ment of  a  plea  which  is  in  the  said  court,  before  jou,  between 

a  manifest  error  hath  happened,  to  the  great  damage  of  the  said 
as  by  complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected,  and 
(uU  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do  command 
you,  if  judgment  be  therein  given,  that  then  under  your  seal,  distinctly  and 
openly,  you  send  th€  record  and  proceedings  aforesaid,  with  all  things  concern- 
ing the  same,  to  the  supreme  court  of  the  United  States,  together  with  this 
writ,  so  that  you  have  the  same  at  Washington,  on  the  Monday  of 

next,  in  the  said  supreme  court  to  be  then  and  there  held ;  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  supreme  court  may  cause  fur- 
ther to  be  done  therein  to  correct  that  error,  what  of  right,  and  according  to  the 
laws  and  custom  of  the  United  States,  should  be  done. 

Witness,  the  Honorable  chief  justice  of  the  said  supreme  court,  the 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

derk  of  the  supreme  court  of  the  United  States. 

Allowed  by 

The  cases  in  which  writs  of  error  will  lie  to  circuit  courts  may  be  fouiid 
digested  under  the  heads  of,  Error  and  Jurisdiction,  A.  d. 

Appeals  from  OircuU  Courts, 

An  appeal  may  be  taken  firom  final  decrees  in  cases  in  equity  or  admiralty 
where  the  amount  in  dispute  exceeds  the  sum  or  value  of  two  thousand  dollars. 
The  cases  in  which  appeals  He,  may  be  found  digested  under  the  heads  <^ 
Appeal  and  Jurisdiction,  A.  d. 

If  an  appeal  be  claimed  and  allowed  at  the  same  term  when  the  final  decree 
appealed  finom  is  entered,  no  citation  is  necessary. 

But  the  same  rules  respecting  a  bond  on  the  aUowance  of  the  appeal,  and 
the  mode  of  certifying  and  authenticating  a  copy  of  the  record  to  be  transmitted 
to  the  supreme  court,  are  applicable  to  appeals,  as  to  writs  of  error. 

If  the  appeal  be  not  claimed  and  allowed  at  the  same  term  when  the  final 
decree  appealed  from  is  entered,  an  application  should  be  made  by  petition  to 
some  justice  of  the  supreme  court,  or  some  judge  of  the  circuit  court,  setting 
forth  a  case  within  the  law  allowing  appeals,  and  praying  therefor. 

The  judge,  before  signing  the  citation,  which  should  be  in  form  like  that  above 
given  for  writs  of  error,  will  require  a  bond  as  in  case  of  writs  of  error. 

The  petition,  if  any,  for  and  the  allowance  pf  the  appeal,  the  citation,  if  any, 
with  an  indorsement  of  its  service  thereon,  the  bond,  and  copies  of  each,  should 
be  deposited  in  the  office  of  the  derk  where  the  record  is ;  and  copies  of  the 
petition  for  and  allowance  of  the  appeal  and  of  tJie  bond,  and  the  original  cit/i- 
tion,  if  any,  with  its  service  mdorsed  thereon,  should  be  appended  to  the  record, 


\0  APPENDIX. 

id  transmitted  therewith  to  the  supreme  court  The  original  petition  for  and 
lowance  of  the  appeal  and  bond,  and  the  copy  of  the  citation,  will  remain  in 
e  ofRce  of  the  clerk  whence  the  record  is  transmitted. 

In  several  States,  there  is  at  present  jqo  circuit  court  of  the  United  States  ; 
it  in  lieu  thereof  a  district  court,  with  circuit  court  powers.  In  such  cases, 
e  judges  of  the  district  courts  have  the  same  powers  respecting  the  allowance 

writs  of  error  and  appeals  from  their  own  courts,  and  the  signing  of  cita- 
>ns,  and  approval  of  bonds,  as  judges  of  the  circuit  courts  ;  but  not  the  same 

justices  of  the  supreme  court  of  the  United  States,  as  to  the  allowance  of 
rils  of  error  to  state  courts,  or  to  courts  other  than  those  in  which  they  re- 
■ectively  preside. 


HE  TRANSMISSION  OF  TRANSCRIPTS  OF  THE  RECORD 
AND  ENTRY  OF  WRITS  OF  ERROR  AND  APPEALS  EN 
THE  SUPREME  COURT. 

A  transcript  of  the  record  in  error  or  appeal  may  be  sent  to  the  clerk  of  the 
iprerae  court  at  any  time  during  the  vacation,  or  in  term,  with  directions  to 
e  the  transcript  and  docket  the  cause ;  and  he  will  do  so,  if  a  bond  with 
>mpetent  security  be  filed,  in  the  penal  sum  of  $200,  conditioned  to  pay  the 

)StS. 

The  form  of  this  bond  may  be  as  follows  : — 

Know  all  men  by  these  presents,  That  we,  of  in  the  county  of 

and  State  of  and  of  in  the  county  of  and  State 

'  ^  are  held  and  firmly  bound  unto  William  Thomas  Carroll,  derk  of  the 

ipreme  court  of  the  United  States,  in  the  full  and  just  sum  of  two  hundred 
hilars,  current  money  of  the  United  States,  to  be  paid  to  the  said  William 
'homas  Carroll,  his  heirs,  executors,  administrators,  or  assigns  ;  to  which  pay- 
\ent,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
iministrators,  jointly  and  severally,  by  these  presents.  Sealed  with  our  seals, 
nd  dated  this  day  of  in  the  year  of  our  Lord  one  thousand  eight 

undred  and 

Whereas,  lately  at  in  a  suit  depending  in  sidd  court,  between 

'as  render  3d  against  the  said  and  the  said  having  obtained 

o  remove  the  said  cause  to  the  supreme  court  of  the  United  States,  and  filed 
•  transcript  of  the  record  of  said  court  in  said  cause  in  the  office  of  the  clerk 
f  the  supreme  court  of  the  United  States,  to  reverse  the  in  the  aforp- 

aid  suit : 

Now  the  condition  of  the  above  obligation  is  such.  That  if  the  said  obligors 
hall  well  and  truly  pay  or  cause  to  be  paid  to  the  said  William  Thomas  Car- 
ol!, his  heirs,  executors,  administrators,  or  assigns,  all  such  fees  as  shall  accrue 
)  him,  the  said  William  Thomas  .Carroll,  clerk  as  aforesaid,  and  charged  to 
le  said  in  the  prosecution  of  the  said  then  the  above  obligation  to 

e  void,  otherwise  to  remain  in  full  force  and  virtue. 

[seal.] 

Sealed  and  delivered  in  the  presence  of-— 

[SEAI^] 
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I,  of  the  court  of  the  TTnited  States  for  the  dis- 

trict of  )  do  hereby  certify,  that  the  within  named  obligors  are  known  to 

Die  to  be  perfectly  good  and  responsible  for  the  within  named  amount. 

N.  B.  Insert  the  Post  Offices  (and,  if  in  a  dty,  the  streets  and  numbers) 
of  the  sureties.  The  party  (Plaintiff  in  Error  or  Appellant)  should  not  join 
in  the  bond,  as  he  is  bound  without  it. 

The  plaintiff  in  error,  or  appellant,  may,  if  he  prefer,  deposit  the  like  sum  of 
$200,  subject  to  the  draft  of  the  clerk,  on  account  of  the  costs. 

But  when  it  is  said  this  may  be  done  at  any  time  during  the  term,  it  must 
be  understood  to  be  subject  to  the  following  rule : — 

1.  ^  In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be  brought  to  this 
court  from  any  judgment  or  decr^  rendered  thirty  da3r8  before  the  commence- 
ment of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant,  as 
the  case  may  be,  to  docket  the  cause,  and  file  the  record  thereof  with  the  clerk 
of  this  court  within  the  first  six  days  of  the  term ;  and  if  the  writ  of  error  or 
appeal  shall  be  brought  finom  a  judgment  or  decree  rendered  less  than  thirty 
days  before  the  commencement  of  the  term,  it  shaU  be  the  duly  of  the  plaintiff 
in  error  or  appellant  to  docket  the  cause,  and  file  the  record  thereof  with  the 
derk  of  this  court  within  the  first  thirty  days  of  the  term ;  and  if  the  plaintiff 
in  error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in  error 
or  appellee  may  have  the  case  docketed  and  dismissed,  upon  producing  a  certif- 
icate from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered 
stating  the  cause,  and  certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  and  allowed. 

And  in  no  case  shaU  the  plaintiff  in  error  or  appellant  be  entitled  to  docket 
the  cause  and  file  the  record  after  the  same  shall  haye  been  docketed  and  dis- 
missed under  this  rule,  unless  by  order  of  the  court  or  the  consent  of  the  oppo- 
site party. 

2.  But  the  defendant  in  error  or  appellee  may  at  his  option  docket  the  cause, 
and  file  a  copy  of  the  record  with  the  derk  of.  the  court ;  and  if  the  case  is 
docketed,  and  a  copy  of  the  record  filed  with  the  derk  of  this  court  by  either 
party  within  the  periods  of  time  above  limited  and  prescribed  by  this  rule,  the 
case  shall  stand  for  argument  at  the  term. 

8.  In  all  cases  where  the  period  of  thirty  days  is  mentioned  in  this  rule,  it 
shall  be  eictended  to  sixty  days  in  writs  of  error  and  appeals  fix)m  Cahfomia, 
Oregon,  Washington,  New  Mexico,  and  Utah." 

The  certificate  required  by  this  rule,  as  the  foundation  of  a  motion  to  docket 
and  dismiss  a  cause,  must  give  the  names  of  all  the  parties,  both  plaintiff  and 
defendant    A*  B.  and  others  v.  C.  D.  and  others,  is  not  suffident 
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This  book  should  be  returned  to 
the  Library  on  or  before  the  last  date 
stamped  below. 

A  fine  of  five  cents  a  day  is  incurred 
by  retaining  it  beyond  die  specified 
time. 

Please  return  promptly. 


